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In  RE  Cannon. 

[No.  10,057.    Filed  November  20,  1917.] 

1.  Master  and  Sebvant. — Wortowen*«  Compensation  Act — Injury 
to  Servant, — Loss  of  Part  of  Foot, — Compensation, — ^Where  an 
injury  to  a  servant  results  in  the  separation  of  less  than  the 
entire  foot  at  the  ankle  joint  and  involves  the  loss  of  all  the  toes 
of  the  foot,  the  period  of  compensation  must  be  determined  under 
that  part  of  §31  of  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  providing  that  in  cases  of  permanent  partial  disability  for 
which  compensation  is  not  fixed,  including  any  disfigurement 
which  may  impair*  the  future  usefulness  or  opiwrtunities  of  the 
injured  employe,  compensation  in  lieu  of  all  other  compensation 
shall  be  paid  when  and  in  the  amount  determined  by  the  Indus- 
trial Board,  not  to  exceed  fifty-five  per  cent,  of  the  average  weekly 
wages  per  week  for  a  period  of  200  weeks,  but  compensa- 
tion should  not  be  awarded  for  a  longer  period  than  that 
provided  in  |  31,  cl.  e,  fixing  the  period  of  compensation  for  the 
loss  of  one  foot  at  or  above  the  ankle  joint  at  125  weeks,  unless 
the  facts  warrant  the  Industrial  Board  in  finding  that  such  injury 
and  consequent  disability  were  greater  than  that  occasioned  by 
the  loss  of  a  foot  at  or  above  the  ankle  joint    pp.  3,  4. 

2.  Master  awd  Servant. — Workmen* s  Compensation  Act, — Ccnr 
struction, — In  construing  that  part  of  §31  of  the  Workmen's 
Ck)mpensation  Act,  Acts  1915  p.  392,  governing  compensation  for 
permanent  partial  disability  resulting  from  injuries  other  than 
those  mentioned  in  the  specific  schedule  contained  in  such  sec- 
tion, it  should  be  considered  in  connection  with  the  other  parts  of 
the  section,  and  given  a  construction  consistent  therewith,  if 
reasonably  possible    p.  4. 
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From  the  Industrial  Board  of  Indiana. 

Certified  question  of  law. 

Proceedings  under  the  Workmen's  Compensation 
Act  in  the  matter  of  one  Charles  Cannon.  Certified 
question  of  law  by  the  Industrial  Board.  Question 
answered. 

Batman,  J. — ^Under  the  provisions  of  §61  of  the 
Workmen's  Compensation  Act  of  1915  (Acts  1915  p. 
392),  as  amended  by  the  act  of  1917  (Acts  1917  p. 
154),  the  Industrial  Board  has  certified  to  this  court 
a  certain  question  of  law,  based  upon  the  facts  pre- 
sented by  a  proceeding  pending  before  that  body, 
seeking  the  opinion  of  this  court  for  guidance  in 
determining  such  proceedings. 

The  statement  of  facts  as  submitted  by  the  board 
is  as  follows:  **0n  the  16th  day  of  October,  1916, 
one  Charles  Cannon  was  in  the  employment  of  the 
Advance  Rumely  Company  at  an  average  weekly 
wage  of  $14.57;  that  on  said  date  the  said  employe 
received  a  personal  injury  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment,  resulting  in 
the  completis  amputation  of  his  left  foot  through  the 
instep  or  tarsal  bones ;  that  the  employer  had  actual 
personal  knowledge  of  the  accident  and  injury  of  the 
said  Charles  Cannon  at  the  time  that  it  occurred. ' ' 

Upon  the  foregoing  facts  the  Industrial  Board  sub- 
mits the  following  question:  *'Is  the  employe  entitled 
to  one  hundred  and  fifty  (150)  weeks'  compensation 
at  the  rate  of  $8.01  per  week  under  the  provision  of 
clause  (b)  of  section  31  of  the  Indiana  Workmen's 
Compensation  Act!*' 

In  determining  this  question,  we  shall  assume  from 
the  statement  of  facts  that  the  injured  employe  suf- 
fered the  loss  by  separation  of  his  entire  left  foot  at 
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the  ankle  joint.  With  such  assumption  it  is  clear 
that  he  is  entitled  to  an  award  of  compensation  at  the 
rate  of  $8.01  for  a  period  of  125  weeks,  as  provided 
in  clause  (e)  of  §31  of  the  Indiana  Workmen's  Com- 
pensation Act,  supra,  which  reads  as  follows:  **  (e) 
for  the  loss  by  separation  of  one  foot  at  or  above  the 
ankle  joint  •  *  •  125  weeks.''  This  is  true 
because  of  the  express  language  of  the  statute  as 
quoted. 

If,  however,  the  facts  are  or  were  such  as  to  consti- 
tute a  loss  by  separation  of  a  part  of  a  foot,  less  than 

the  entire  foot  at  the  ankle  joint,  involving  the 
1.     loss  by  separation  of  all  the  toes  of  such  foot, 

the  period  of  compensation  would  not  be  deter- 
mined by  an  application  of  clause  (b)  of  §31  of  the 
Indiana  Workmen's  Compensation  Act,  supra,  which 
reads  as  follows:  "  (b)  for  the  loss  by  separation  of 
more  than  two  phalanges  of  a  finger  or  of  a  whole 
finger  or  toe  *  *  *  30  weeks. ' '  This  is  true  for 
the  reason  that  such  clause,  in  so  far  as  it  relates  to 
the  fixing  of  compensation  for  the  loss  by  separation 
of  a  whole  finger  or  toe,  is  expressly  limited  to  the 
loss  of  a  single  one  of  such  members,  and  a  fair  inter- 
pretation of  the  language  used  does  not  permit  that 
its  application  be  enlarged  to  include  a  loss  by  separa- 
tion of  more  than  one  of  such  members.  In  re  Den^ 
ton  (1917),  65  Ind.  App.  426,  117  N.  E.  520;  In  re 
Maranovitch  (1917),  65  Ind.  App.  489,  117  N.  E. 
530;  Kenwood  Bridge  Co.  v.  Stanley  (1917),  post 
563,  117  N.  E.  657 ;  Northwestern  Fuel  Co.  v.  Indus- 
trial Commission  (1915),  161  Wis.  450,  152  N. 
W.  856.  In  the  event  of  such  injury  as  stated,  the 
period  of  compensation  would  be  determined  by  the 
board  under  that  patt  of  said  §31  which  reads  as 
follows:    '*In  all  other  cases  of  permanent  partial 
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disability,  including  any  disfigurement  which;  may 
impair  the  future  usefulness  or  opportunities  of  the 
injured  employe,  compensation  in  lieu  of  all  other 
compensation  shall  be  paid  when  and  in  the  amount 
determined  by  the  Industrial  Board,  not  to  exceed 
fifty-five  per  cent,  of  average  weekly  wages  per  week 
for  a  period  of  two  hundred  weeks/ ^  This  is  in 
accord  with  the  authorities  above  cited. 

However,  in  construing  such  part  of  said  section,  it 
should  be  read  in  the  light  of  the  other  portions  there- 
of, and  given  such  construction  as  will  be  con- 

2.  sistent  therewith,  if  reasonably  possible.  When 
this  is  done  it  is  apparent  that  compensation 
for  the  injury  last  above  described  should  not 

1.  be  awarded  for  a  longer  period  than  that  pro- 
vided in  clause  (e)  of  said  §31  supra,  fixing 
the  period  of  compensation  for  the  loss  by  separation 
of  one  foot  at  or  above  the  ankle  joint  at  125  weeks, 
unless  the  facts  would  warrant  the  Industrial  Board 
in  finding  that  such  injury  and  consequent  disability 
were  greater  than  that  occasioned  by  the  loss  by  sep- 
aration of  a  foot  at  or  above  the  ankle  joint.  This 
must  necessarily  be  true,  as  it  is  not  to  be  presumed 
that  the  legislature  intended  that  a  longer  period  of 
compensation  should  be  fixed  for  the  loss  by  separa- 
tion of  a  part  of  a  foot  than  should  be  fixed  for  the 
loss  by  separation  of  the  whole  foot  at  or  above  the 
ankle  joint,  unless  the  unusual  condition  stated 
should  be  found  to  exist.    In  re  Maranovltch,  supra. 

We  therefore  conclude  that  the  question  submitted 
must  be,  and  is  hereby,  answered  in  the  negative. 

Note.— Reported  In  117  N.  B.  658. 
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Teackwell,  Administbatob,  v.  iByiN", 

[No.  9,448.    Filed  AprU  17,  1917.    Rehearing  denied  June  26,  1917. 

Transfer  denied  Norembex'  20,  1917.] 

1.  Appeah — Theory  of  Case, — Statute. — Although  §9718  Bums 
1914,  §6052  R.  S.  1881,  relating  to  the  settlement  of  a  partner- 
ship upon  the  death  of  a  partner,  contemplates  that,  when  more 
than  one  partner  survives,  ali  should  join  in  the  report,  where,  on 
the  triai  of  exceptions  to  a  report  filed  by  one  or  two  surviving 
partners,  the  trial  court  and  the  parties  treated  the  report  as  in 
substantial  compliance  with  the  statute,  the  court  on  appeal  will 
so  treat  it    p.  6. 

2.  Ck)NTRACTS. — Consideration. — BequiHtea. — To  constitute  a  valid 
consideration  there  must  be  some  benefit  accruing  to  the  prom- 
isor, or  a  loss  or  disadvantage  sustained  by  the  promisee,    p.  12. 

3.  CoNTBAOTS. — Validity, — Consideration. — Sufficiency. — ^Mere  inad- 
equacy of  consideration  does  not  invalidate  a  contract,  unless  it 
be  so  gross  as  to  raise  a  presumption  of  fraud,  and  where  the 
agreed  consideration  is  of  an  indeterminate  value,  its  sufficiency 
will  not  be  inquired  into  by  the  courts,    p.  12. 

4.  Afpeal. — HavmlesB  Error. — Ertibodying  Conclusion  of  Law  in 
Finding  of  Fact. — ^Treating  a  conclusion  of  law  as  a  finding  of 
fact  is  harmless,  where  the  specific  facts  found  warrant  such  a 
conclusion,  since  the  court  would  be  authorized  to  embody  it  in 

^     the  conclusions  of  law.    p.  12. 

6.  Pabtnebship. — Partnership  Agreement. — Transfer  of  Property. 
— Consideration. — Suffideiicy. — ^A  stipulation  in  a  partnership 
agreement,  containing  many  mutual  promises  and  obligations, 
that  in  consideration  of  one  partner  receiving  during  her  lifetime 
Iialf  of  the  net  profits  of  the  business  and  in  consideration  of  the 
use  by  the  partnership  of  the  separate  property  of  another  partner 
in  conducting  the  business,  and  for  past  and  other  considerations, 
such  partner  conveyed  to  the  other  partners  all  her  interest  in 
the  personal  property  of  the  partnership  at  the  time  of  her  death, 
is  based  on  some  consideration,  and,  since  the  consideration  is 
indeterminate  in  value,  the  court  will  not  inquire  into  its  suf- 
ficiency, and  the  transfer  is  valid  though  the  delivery  of  the  prop- 
erty is  postponed  until  the  death  of  the  transferor,    p.  13. 

From  Shelby  Circuit  Court;  Alonzo  Blair,  Judge. 

Exceptions  by  Thomas  E.  Trackwell,  administrator 
of  the  estate- of  Samantha  J.  Shoup,  deceased,  to  the 
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report  filed  by  Maggie  M.  Irvin,  as  surviving  partner 
of  the  firm  of  Shoup  and  Heck.  From  a  finding 
approving  the  report  and  dismissing  the  exceptions, 
the  administrator  appeals.    Affirmed. 

E.  W.  McDaniel,  Connor  D.  Ross  and  Wray  & 
Campbell,  for  appellant. 
Isaac  Carter  and  Hord  S  Adams,  for  appellee. 

Ibach,  p.  J. — ^For  some  years  prior  to  her  death 
Samantha  J.  Shoup  was  engaged  in  the  business  of 
propagating  and  selling  goldfish  with  Maggie  M. 
Irvin  (formerly  Maggie  M.  Heck)  and  Chester  Heck 
under  the  firm  name  of  Shoup  and  Heck. 

AppeUee,    as    surviving   partner,   filed   her   final 

report,  ratified  and  consented  to  by  her  surviving 

copartner,    of    the    partnership    business,    in 

1.  which  she  charged  herself  w^h  $593.58  and 
credited  herself  with  the  same  amount.  The 
statute  evidently  contemplates,  where  there  are  more 
than  one  surviving  partner,  that  they  join  in  the 
report.  §9718  Bums  1914,  §6052  R.  S.  1881.  But 
inasmuch  as  the  trial  court  and  the  parties  have 
treated  the  report  as  a  substantial  compliance  with 
the  statute  and  no  question  made  below,  we  shall  so 
treat  it. 

Appellant,  as  administrator  of  the  estate  of  Saman- 
tha J.  Shoup,  the  deceased  partner,  filed  exceptions 
to  such  report  wherein  the  claim  is  made  that  there 
was  some  personal  property  belonging  to  the  part- 
nership which  had  not  been  administered  upon  by  the 
surviving  partner,  while  the  surviving  partner  took 
the  position,  as  shown  by  her  report,  that  all  of  such 
property  was  her  individual  property  and  constituted 
no  part  of  the  estate  of  her  former  copartner. 

The  special  finding  of  facts  is  as  follows:  (1) 
Charles  Heck  died  March  5, 1910.    At  the  time  of  his 
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death  he  was,  and  for  a  long  time  before  had  been,  in 
partnership  mth  Samantha  J.  Shoup  under  the  firm 
name  of  Shoup  and  Heck,  and  with  her  engaged  as 
equal  partners  in  the  business  of  propagating  and 
selling  goldfish.  In  carrying  on  said  business,  land 
and  much  water  was  used.  She  owned  a  life  estate 
in  one-half  of  about  fourteen  acres  of  ground  that 
was  devoted  to  that  purpose,  and  he  owned,  either  in 
his  own  right  or  with  his  wife,  the  balance  of  the  land 
used  in  said  business,  which  was  then  ten  acres.  (2) 
Charles  Heck  left  as  his  sole  heirs  at  law  his  widow, 
Maggie  Heck,  and  one  son,  Chester  Heck.  In  a  few 
days  after  his  death  an  agreement  and  contract  was 
made  between  Maggie  Heck  and  said  Samantha  J. 
Shoup  by  which  it  was  agreed  between  them  that  said 
partnership  should  be  carried  on  as  it  had  been  dur- 
ing the  lifetime  of  said  Charles  Heck,  said  Maggie 
Heck  and  Chester  Heck  owning  and  representing  the 
interest  owned  and  held  by  said  Charles  Heck,  that 
said  Maggie  Heck  should  take  charge  of  the  business^ 
as  she  had  done,  and  receive  for  her  services  the  same 
compensation  that  he  received,  and  that  Susie  Brown 
should  continue  to  be  the  bookkeeper  for  the  partner- 
ship. After  this  agreement  was  made,  said  business 
was  conducted  under  the  firm  name  of  the  said  Shoup 
and  Heck  by  said  Samantha  J.  Shoup  and  the  said 
Maggie  Heck  and  Chester  Heck,  and  said  Maggie 
Heck  had  charge  of  said  business,  gave  it  her  time 
and  attention,  and  said  Susie  Brown  continued  to  be 
the  bookkeeper  of  said  firm ;  that  said  Charles  Heck 
received  for  his  services  in  caring  for  said  business 
the  sum  of  $100  per  month  and  occupied  a  residence 
on  lands  owned  by  said  partnership.  (3)  No  part  of 
the  water  used  in  carrying  on  said  business  came 
from  the  land  in  which  Samantha  J.  ^Shoup  had  any 
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interest.  At  and  before  the  death  of  said  Charles 
Hecky  part  of  it  came  from  land  owned*by  him,  or  by 
him  and  his  said  wife,  and  a  very  large  part  of  it  came 
from  land  owned  by  others,  which  land  was  near  to  or 
adjacent  to  the  land  owned  by  him,  or  by  him  and  his 
said  wife.  The  most  of  said  water  came  from  springs 
on  the  land  owned  by  one  Weintraut.  At  the  tinje  of 
said  Charles  Heck's  death,  there  was  a  controversy 
between  said  firm  of  Shoup  and  Heck  on  the  one  hand 
and  of  said  Weintraut  on  the  other  as  to  the  rights  of 
the  parties  in  the  water  that  came  from  the  land 
owned  by  Weintraut,  and  their  rights  were  in  litiga- 
tion and  so  continued  xmtil  October  or  November  of 
that  year.  The  latter  diverted  the  flow  of  water  upon 
his  land  very  largely  or  entirely  so  that  it  did  not  flow 
onto  the  land  owned  by  said  partnership  or  by  said 
Hecks,  and  by  reason  thereof  the  business  of  said 
partnership  was  greatly  injured  and  its  profitable 
continuance  seriously  threatened,  interfered  with 
and  obstructed.  Afterwards,  in  October  or  Novem* 
ber,  1910,  said  Maggie  Heck  and  said  Chester  Heck 
purchased  from  said  Weintraut  ten  acres  of  land  on 
which  said  springs  were,  and  secured  said  water 
supply,  and  the  water  from  said  springs  thereafter 
was  ample  for  and  was  used  in  carrying  on  the  busi- 
ness of  said  Shoup  and  Heck,  and  said  Maggie  Heck 
became  the  owner  of  the  three-fourths  part  of  said 
Weintraut  land  and  said  Chester  Heck  of  the  one- 
fourth  part  of  the  same ;  and  the  litigation  over  said 
•water  rights  was  then  terminated. 

Many  of  the  facts  so  found  appear  in  the  written 
contract,  and  the  court  further  finds  that  the  parties 
to  the  contract  desired  to  use  the  ten  acres  purchased 
from  Weintraut  in  connection  with  the  other  real 
estate  in  carry&ig  on  said  business,  and  this  agree- 
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ment  was  also  incorporated  in  the  contract  which  was  • 

to  continue  nntil  the  death  of  said  Samantha  J. 
Shoup,  and  in  the  event  that  either  of  the  other 
parties  should  die  prior  to  her  death,  the  survivor 
should  continue  the  business  until  the  death  of  said 
Samantha  J.  Shoup,  and  such  survivor  should  have 
all  the  rights  and  benefits  under  the  contract  given  tc 
both  Maggie  Heck  and  said  Chester  Heck;  that  the 
taxes  upon  all  the  real  estate  and  all  the  partnership 
property  used  and  owned  in  connection  with  said 
business  and  all  expense  of  operating  the  business 
should  be  paid  out  of  the  gross  proceeds  of  the  same, 
and  the  losses,  if  any,  should  be  so  paid,  and  if  the 
losses  should  be  so  great  that  the  proceeds  would  not 
pay  them,  one-half  of  the  residue  should  be  furnished 
by  said  Samantha  J.  Shoup  and  the  other  half  by  said 
Maggie  Heck  and  said  Chester  Heck  in  equal  propor- 
tions ;  that  in  consideration  of  said  Maggie  Heck  fur- 
nishing to  said  partnership  her  real  estate  and 
interests  therein  in  excess  of  the  real  estate  owned 
by  the  other  parties,  she  should  be  paid  annually  the 
sum  of  $500  in  cash  which  was  to  be  paid  out  of  the 
gross  proceeds  as  expenses  of  the  operation  of  the 
business,  and  if  there  were  not  suflScient  gross 
proceeds  to  pay  said  $500,  said  Shoup  should  pay  to 
riaid  Maggie  Heck  annually  one-half  of  said  amount 
and  said  Chester  Heck  the  one-fourth  thereof;  that 
said  Maggie  Heck  should  be  paid,  as  compensation  for 
her  supervision  and  management  of  the  business,  the 
sum  of  $100  per  month  as  a  part  of  the  operating 
expenses  of  the  business;  that  said  Samantha  J. 
Shoup  should  receive  one-half  of  the  net  profits  of 
said  firm  and  the  said  Maggie  Heck  and  the  said  Ches- 
^;er  Heck  should  each  receive  the  one-fourth  part  of 
the  net  profits  of  the  same ;  that  the  said-Samantha  J, 


I 


10  APPELLATE  COURT  OF  INDIANA, 

Track  well,  Admr.,  v.  Irviu — 66  Ind.  App.  5. 

Shoup  should,  and  did,  purchase  from  said  Maggie 
Heck  and  Chester  Heck  the  one-half  interest  in  55,000 
ornamental  fish,  purchased  by  them  from  Weintraut 
and  for  the  same  should  pay  the  sum  of  $1,650  and 
that  said  fish  including  the  other  half  so  retained  by 
the  Hecks  should  become  and  be  a  part  of  the  partner- 
ship property  of  all  the  parties  to  the  contract  and 
should  be  managed  by  the  firm  and  disposed  of  as 
such  other  partnership  property;  that  in  considera- 
tion of  the  terms  and  conditions  of  said  agreement, 
and  for  past  and  other  considerations,  and  in  con- 
sideration of  the  said  Samantha  J,  Shoup  receiving 
during  the  residue  of  her  lifetime  one-half  of  the  net 
profits  of  said  business^  and  in  consideration  of  the 
said  Maggie  M.  Heck  and  Chester  Heck  owning  exclu- 
sively the  springs  and  water  supply  necessary  to  the 
operation  of  said  business  of  which  by  the  terms  of 
this  agreement  the  said  Samantha  J.  Shoup  should 
receive  one-half  of  the  benefits,  she  conveyed  unte  the 
said  Maggie  M.  Heck  all  the  interest  which  she,  the 
said  Samantha  J.  Shoup,  had  and  owned  in  all  of  the 
firm  property  and  assets  used  and  had  at  the  time  of 
her  death  in  connection  with  said  business,  and  she, 
the  said  Samantha  J.  Shoup,  also  agreed  that  in  con- 
sideration of  the  considerations  heretofore  named, 
the  full  title  to  all  of  her  interest  in' all  of  the  prop- 
erty of  said  firm  at  her  death  should  pass  to  the  said 
Maggie  M,  Heck  without  any  other  conveyance 
thereof  under  this  agreement,  and  that  all  such  prop- 
erty should  be  excluded  from  the  estate  of  said 
Samantha  J.  Shoup  and  should  constitute  no  part  of 
the  assets  thereof  at  her  death ;  that  in  the  event  that 
the  said  Maggie  M.  Heck  should  not  be  living  at  the 
death  of  said  Samantha  J.  Shoup, 'then  it  was  agreed 
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by  all  of  the  parties  to  said  contract  that  at  the  death 
of  said  Samantha  J.  Shoup  her  interest  in  and  title 
to  all  of  said  firm  property  should  become  the  prop- 
erty of  the  said  Chester  Heck.  (4)  Finds  that  the 
partnership  business  was  carried  on  under  the  con- 
tract until  the  death  of  said  Shoup,  December  3, 1913. 
(5)  Samantha  J.  Shoup  and  her  husband,  William 
Shoup,  were  the  parents  of  no  children,  and  appellee 
had  lived  with  the  Shoups  from  the  time  she  was  four 
years  of  age  until  her  marriage  to  Charles  Heck,  and 
decedent  loved  her  as  a  daughter.  (7)  There  was  a 
valuable,  sufficient,  and  adequate  consideration  for 
the  execution  of  said  written  contract.  (10)  All 
money  and  property  of  said  partnership  during  the 
time  of  the  existence  of  said  contract  has  been 
accounted  for  by  said  surviving  partner  in  accord- 
ance therewith,  and  said  Samantha  J.  Shoup  and  her 
estate  have  received  the  full  one-half  of  the  same, 
except  the  portion  thereof  which  was  necessary  to 
expend  in  carrying  on  said  business,  and  that  said 
final  report  and  each  item  and  statement  thereof  is 
correct.  (11)  After  the  death  of  Charles  Heck  said 
Maggie  Heck  remarried,  and  her  name  is  Maggie  M. 
Irvin. 

Upon  the  facts  thus  found  the  court  concludes  as  a 
matter  of  law  that  the  law  is  with  the  appellee,  and 
that  her  report  should  be  approved,  and  that  the 
appellant's  exceptions  thereto  be  disallowed. 

An  exception  to  each  of  said  conclusions  of  law  and 
their  assignment  here  present  the  only  errors  relied 
on  for  reversal.  Appellant  very  earnestly  contends 
that  there  was  no  valuable  consideration  for  the 
transfer  of  the  personal  property  of  his  decedent 

To  constitute  a  valid  consideration  there  must  be 
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some  benefit  accruing  to  tlie  promisor,  or  a  loss  or 
disadvantage     sustained    by    the    promisee. 

2.  Starr  v.  Earle  (1873),  43  Ind.  478;  Judd  v. 
Martin  (1884),  97  Ind.  173;  Pitcher  v.  Dove 

(1885),  99  Ind.  175;  Gregory  v.  Arms  (1911),  48  Ind 
App.  562,  96  N.  B.  196 ;  Brown  v.  Marion  Commercial 
Club  (1912),  50  Ind.  App.  670,  97  N.  E.  958. 

Mere  inadequacy  of  consideration  does  not  invali- 
date a  contract,  unless  it  be  so  gross  as  to  raise  a 
presumption  of  fraud,  and  where  the  consid- 

3.  eration  agreed  on  by  the  parties  is  of  an  inde- 
terminate value,  its   sufficiency  will  not  be 

inquired  into  by  the  courts.  Brown  v.  Budd  (1850), 
2  Ind.  442;  Schnell  v.  Nell  (1861),  17  Ind.  29,  79  Am. 
Dec.  453;  Chicago,  etc.,  R.  Co.  v.  Derkes  (1885),  103 
Ind.  520,  3  N.  E.  239;  Vigo  Agrl.  Society  v.  Brumfiel 
(1885),  102  Ind.  146,  1  N.  E.  382,  52  Am.  Eep.  657; 
Price,  Admr.,  v.  Jones  (1886),  105  Ind.  543,  5  N.  E. 
683,  55  Am.  Rep.  230;  First  Nat.  Bank  v.  Farmers, 
etc.,  Bank  (^08),  171  Ind.  323,  86  N.  E.  417. 

The  court  by  its  conclusions  of  law  in  favor  of 

appellee  necessarily  found  that  there  was  a  sufficient 

consideration  to  uphold  the  transfer.    In  its 

4.  seventh  finding  the  court  expressly  finds  that 
there  was  a  sufficient  consideration.  It  is  ob- 
jected, however,  that  such  finding  is  a  conclusion  of 
law  and  not  a  finding  of  fact.  If  it  was  a  conclu- 
sion of  law  it  has  no  place  in  the  finding  of  facts ;  but, 
if  the  specific  facts  found  warrant  such  conclusion,  its 
consideration  would  be  harmless,  as  the  court  would 
be  authorized  to  embody  it  expressly  in  the  conclu- 
sions of  law,  as  it  did  impliedly  in  this  case.  The 
question  then  is,  Was  such  conclusion  warranted  by 
the  specific  facts  found  ? 
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The  court  found  that  the  decedent  entered  into  a 
partnership  agreement  with  appellee  and  her  son,  and 
sets  out  a  copy  of  such  agreement  in  its  spe- 
5,     cial  finding.    Such  agreement  contains  mutual 
promises  and  obligations,  and  shows  that  the 
parties  thereto  have  combined  capital  and  property 
for  the  purpose  of  propagating  and  selling  orna- 
mental goldfish  for  profit.    The  agreement  expressly 
states  that: 

**In  consideration  of  the  terms  and  conditions 
of  this  agreement  and  for  past  and  other  consid- 
erations and  in  consideration  of  the  *  decedent' 
receiving  during  the  residue  of  her  lifetime  the 
net  one-half  of  the  proceeds  of  said  business  and 
in  consideration  that  the  said  Maggie  M.  Heck 
and  Chester  C.  Heck  own  exclusively  the  springs 
and  water  supply  necessary  to  the  operation  of 
the  said  business  •  •  *  she  hereby  conveys,*^ 
eta 

The  question  of  consideration  was  the  principal 
issue  raised  by  the  objections  filed  to  the  report  of 
the  surviving  partner,  and  the  court  finds  outside  the 
contract  that  decedent  had  for  a  long  time  been  in 
partnership  with  Charles  Heck,  who  died  March  5, 
1910.  They  were  equal  partners  in  the  business  under 
the  name  of  Shoup  and  Heck.  In  carrying  on  such 
business  much  water  was  used.  She  owned  a  life 
estate  in  certain  ground  that  was  devoted  to  such 
business,  and  he  owned  or  had  a  joint  interest  in  the 
balance  of  the  land.  No  part  of  the  water  used  came 
from  decedent's  land.  At  the  time  of  his  death  most  * 
of  the  water  came  from  the  Weintraut  land,  and  such 
water  rights  were  in  controversy  between  the  firm  of 
Shoup  and  Heck  and  Weintraut.  The  latter  had 
diverted  the  flow  of  the  water  upon  his  land  and 
greatly  injured  and  threatened  a  profitable  contin- 
uance of  their  business.    Appellee  and  her  son  pur« 
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chased  ten  acres  of  land  on  which  the  springs  were 
located  of  Weintrant,  and  the  litigation  was  term- 
inated. In  the  agreement  of  copartnership  between 
decedent  and  appellee  and  her  son  the  ten  acres  of 
land  purchased  were  to  be  used  in  the  business.  After 
the  execution  of  the  written  contract  of  partnership 
the  business  was  carried  on  in  accordance  with  the 
terms  thereof  until  the  death  of  decedent.  Neither 
decedent  nor  her  husband  was  the  parent  of  any 
children,  and  they  took  appellee  into  their  home  when 
she  was  about  four  years  old,  and  she  remained  there 
practically  all  the  time  until  she  was  married. 

It  may  be  reasonably  inferred  from  the  facts  found 
that  the  real  property  owned  or  controlled  by  the 
parties  individually  could  not  be  successfully  used  in 
a  divided  state  for  carrying  on  such  business. 
Appellee  and  her  son  owned  the  exclusive  water  sup- 
ply which  was  necessary  to  carry  on  the  business,  and 
it  may  be  reasonably  inferred  that  they  could  have 
carried  on  the  business  in  a  Umited  way  alone. 

The  partnership  was  to  continue,  and  did  continue, 
until  the  death  of  the  decedent.  While  it  may  be  true 
that  decedent  was  entitled  to  one-half  of  the  net 
profits  as  a  partner,  yet  the  partnership  arrangement 
which  permitted  her  to  continue  a  business,  with 
which  she  was  familiar,  under  the  same  name  and 
organization  was  an  additional  benefit  reasonably  to 
be  inferred  from  the  facts  found. 

The  value  of  the  mutual  promises,  the  combining  of 
their  properties,  and  the  practical  assurance  of  a  live- 
lihood to  the  decedent  during  the  remainder  of  her 
life  would  be  difficult  to  ascertain.  We  are  satisfied 
that  there  was  some  consideration  for  the  transfer, 
and  it  being  indeterminate  in  value,  this  court  will 
not  inquire  into  its  sufficiency. 
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Appellant  concedes  the  law  to  be  that,  where  a  trans- 
fer of  property  is  upon  a  valuable  consideration,  the 
contract  is  a  valid  enforceable  one,  although  the  deliv- 
ery of  the  property  is  postponed  until  the  death  of 
the  vendor. 

Judgment  affirmed. 

Note.— Reported  in  115  N.  E.  807. 


BUBGET,  AdMINISTBATOB,   V.   MmDLESTADT,   TREASURER. 

[No.  9,859.    Filed  November  21,  1917.] 

1.  CouNTiKS.  —  Issuance  of  Bonds.  —  Validity.  —  Limitation  of 
Afnaunt. — Incidental  Expenses. — Statute. — ^Under  f7725d  Burns 
1914,  Acts  1913  p.  604,  declaring  it  unlawful  for  any*  board  of 
county  commissioners  to  issue  bonds,  or  any  other  evidence  of 
indebtedness  payable  by  taxation,  for  the  construction  of  roads 
when  the  total  issue  for  that  purpose,  including  bonds  already 
issued  and  to  be  issued,  is  in  excess  of  four  per  cent  of  the  total 
assessed  valuation  of  the  property  of  the  township  wherein  the 
roads  are  located,  and  providing  that  all  bonds  or  obligations 
issued  in  violation  of  the  act  shall  be  void,  bonds  the  amount  of 
which  did  not  exceed  four  per  cent,  of  the  total  assessed  valua- 
tion of  the  township,  were  not  void,  though  the  total  cost  of  con- 
struction and  all  necessary  expenses  incident  to  the  proceedings 
would  have,  if  included  in  the  amount  for  which  bonds  were  sold, 
exceeded  the  statutory  limitation  of  indebtedness,  the  prohibition 
of  the  statute  being  against  the  issuance  and  sale  of  bonds  in  an 
amount  exceeding  the  limitation  of  indebtedness  fixed  therein. 
p.  22. 

2.  CouNTiEB. — Highway  Bonds. — Validity. — Rate  of  Interest. — 
Statutes.— VvL^ev  §7726a  Burns  1914.  Acts  1911  p.  337,  providing 
that  all  county  or  township  bonds  for  the  purpose  of  building, 
constructing  and  paying  for  free  gravel  roads  shall  be  exempt 
from  taxation,  provided  that  they  do  not  bear  a  greater  rate  of 
interest  than  four  and  one-half  per  cent,  and  §7953  Bums  1914, 
§5201  R.  S.  1881,  providing  that  when  a  rate  of  interest  in  excess 
of  that  allowed  by  the  statute  shall  be  contracted  for,  the  con- 
tract shall  be  -void  as  to  such  usurious  interest,  bonds  for  the 
construction  of  a  gravel  road  which  were  issued  imder  sta'hitory 
authority  were  not  wholly  void  because  bearing  six  per  cent 
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interest,  even  though  the  statutes  be  construed  as  limiting  the 
rate  of  interest  to  four  and  one-half  per  cent,  and  not  merely  as 
requiring  that  the  rate  of  interest  shall  be  so  limited  in  order  to 
render  the  bonds  exempt  from  taxation,    p.  24. 

3.  Counties. — Highway  Bonds. — Irregularity  in  Jssuing, — Special 
Taxes. — Enjoining  Collection. — The  collection  of  a  special  tax 
levied  for  the  payment  of  gravel  road  bonds  cannot  be  enjoined 
at  the  instance  of  a  taxpayer  even  though  the  board  of  county 
commissioners  exceeded  its  authority  in  causing  the  bonds  to 
bear  more  than  four  and  one-half  per  cent,  interest,  since  the 
bonds  were  not  wholly  void  because  of  such  irregularity,    p.  25. 

From  White  Circuit  Court;  James  P.  Wason, 
Judge. 

Action  by  William  Burget  against  Otto  C.  Middle- 
stadt, treasurer  of  White  county,  in  which  Morgan 
Burget,  administrator  of  the  estate  of  William  Bur- 
get, deceased,  was  substituted  as  plaintiff.  From  a 
judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

Truman  F.  Palmer  and  Benjamin  F.  Carr,  for 
appellant. 

Felt,  J. — This  suit  was  begun  by  William  Burget, 
and  upon  his  death,  by  substitution  of  parties,  was 
continued  by  appellant,  Morgan  Burget,  administra- 
tor of  the  estate  of  William  Burget,  deceased,  against 
appellee.  The  complaint  consists  of  original  and  sup- 
plemental pleadings  of  great  length  by  which  appel- 
lant sought  to  enjoin  appellee  as  treasurer  of  White 
county,  Indiana,  from  collecting  taxes  alleged  to  have 
been  unlawfully  assessed  against  his  property  for  the 
construction  of  the  Christian  Blumhardt  gravel  road. 

Appellee  demurred  to  the  complaint  for  insuflS- 
ciency  of  the  facts  alleged  to  state  a  cause  of  action 
entitling  appellant  to  injunctive  relief.  The  court 
sustained  the  demurrer,  appellant  excepted,  refused 
to  plead  over,  and  elected  to  stand  upon  said  ruling. 
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Thereupon  judgment  was  rendered  that  he  take  noth- 
ing by  his  complaint  and  for  costs.  From  such  judg- 
ment this  appeal  was  taken,  and  error  assigned  on  the 
ruling  of  the  court  in  sustaining  the  demurrer  as 
aforesaid. 

This  is  the  second  appeal  growing  out  of  the  same 
proceedings  before  the  board  of  conunissioners  of 
White  county,  Indiana,  for  the  improvement  of  said 
highway.  Fisher  v.  Blumhardt  (1914),  182  Ind.  603, 
107  N.  E.  466.  The  original  proceedings  were  begun 
in  1911.  The  contract  was  thereafter  let  and  bonds 
were  issued  to  be  sold  to  secure  the  funds  necessary 
to  pay  for  the  improvement.  In  1913,  one  Fisher 
appealed  to  the  circuit  court  from  the  order  of  the 
board  of  commissioners  authorizing  the  issuance  of 
the  bonds  aforesaid.  Fisher  also  appealed  from  the 
judgment  of  the  <5ircuit  court,  as  above  shown.  The 
Supreme  Court  held  that  the  circuit  court  did  not 
acquire  jurisdiction  to  determine  the  validity  of  the 
aforesaid  issue  of  bonds,  because  their  validity  was 
not  an  issue  before  the  board  of  commissioners.  The 
judgment  of  the  circuit  court  was  reversed,  and  that 
court  directed  to  remand  the  proceedings  to  the  board 
of  conunissioners. 

The  complaint  sets  out  all  the  proceedings  in  detail, 
much  of  which  will  be  omitted  here  because  not  ques- 
tioned. The  complaint  shows  that  an  election  was 
duly  held  at  which  a  majority  of  the  votes  cast 
favored  the  proposed  improvement;  that  after  due 
notice  the  contract  was  let  in  July,  1912,  for  $21,250, 
and  the  board  entered  an  order  that  at  the  time  of 
making  the  general  tax  levy  in  each  year,  a  special  tax 
should  be  levied  upon  all  the  property  of  Cass  town- 
ship, White  county,  Indiana,  sufficient  to  pay  the 
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bonds  for  said  improvement  as  they  matured;  that 
after  the  proceedings  were  remanded  to  the  board  of 
commissioners  by  the  White  Circuit  Court,  in  pur- 
suance of  the  mandate  of  the  Supreme  Court,  such 
board,  on  April  5,  1915,  entered  an  order  directing 
the  auditor  of  said  county  to  cause  the  bonds  for  said 
improvement  to  be  printed  and  sold  in  accordance 
with  the  order  of  the  board  of  date  May  6,  1913 ;  that 
in  pursuance  thereof  said  auditor  caused  bonds  to  be 
issued  and  sold,  numbered  from  1  to  40  inclusive, 
each  for  $527.50,  dated  May  6,  1913,  and  maturing  in 
series  from  May  15, 1914,  to  November  15,  1923,  and 
each  purporting  to  bear  interest  at  the  rate  of  six  per 
cent.,  due  and  payable  annually;  that  thereafter,  on 
May  3,  1915,  said  board  made  an  ^try,  in  which  it 
recited  the  facts  of  former  litigation  and  the  appeal 
to  the  Supreme  Court,  and  stated  that :  *  *  The  board 
further  finds  that  by  reason  of  an  appeal  having  been 
taken,  and  not  because  of  there  having  been  no  bid 
obtained  the  sale  and  delivery  of  said  bonds  was  not 
consmnmated  and  that  no  levy  of  a  tax  was  made  to 
pay  any  such  bonds,  and  interest  as  the  same  should 
mature. 

**That  at  this  time  four  bonds  of  said  issue  have 
become  due  and  four  more  will  become  due  before  a 
tax  can  be  levied  and  collected  to  pay  the  same. 

**Now,  the  board  being  fully  advised  finds  and 
determines  that,  for  the  best  interest  of  the  taxpayers 
of  said  Cass  township,  and  to  assure  a  more  ready 
and  better  sale  of  the  bonds  in  said  matter,  an  order 
should  be  made  at  this  time  in  reference  thereto  and 
to  fix  the  maturities  of  said  bonds  in  the  future,  when 
a  tax  may  be  levied  and  collected  to  redeem  the  same 
as  they  become  due,  which  order  shall  supersede  the 
former  order  herein  dated  May  6th,  1913. 
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*  *  It  is  therefore  now  ordered  by  the  board  that  for 
the  purpose  of  paying  for  said  improvement  and  the 
expenses  incident  thereto  the  bonds  of  White  county, 
Indiana,  be  issued  in  the  sum  of  $21400.00,  in  denom- 
inations of  $527.50  each,  to  draw  interest  at  the  rate 
of  six  per  cent,  per  annum ;  that  they  be  dated  May  4, 
1915,  numbered  from  1  to  40,  inclusive,  and  that  they 
be  payable  at  the  time  and  in  the  amounts  as  fol- 
lows : — ^Bonds  shall  be  issued  in  forty  equal  numbers 
of  $527.50  each.  Bonds  No.  1  and  2  shall  be  due  and 
payable  May  15th,  1916,  and  bonds  numoered  3  and  4 
shall  be  due  and  payable  November  15th,  1916,  and 
two  bonds  each  May  and  November  thereafter 
respectively,  until  all  of  said  bonds  shall  be  due  and 
payable. 

"It  is  further  ordered  by  the  board  of  commission- 
ers of  White  county,  Indiana,  that  for  the  purpose  of 
raising  money  to  meet  the  payment  of  bonds  and 
interest  thereon  there  shall  be  at  the  time  of  making 
the  general  tax  levy  of  each  year  a  special  tax  levied 
upon  aU  the  taxable  property  of  Cass  township, 
White  county,  Indiana,  sufficient  to  pay  all  bonds 
maturing  and  the  interest  thereon  to  be  collected  as 
other  taxes  are  collected,  which  money,  when  col- 
lected, shall  be  applied  to  the  payment  of  said  bonds 
and  interest  thereon  as  they  become  due  and  the 
auditor  is  hereby  ordered  to  cause  said  bonds  to  be 
prepared  and  issued  and  when  properly  signed  to 
deliver  the  same  to  the  treasurer  of  White  county, 
Indiana,  to  be  sold  at  not  less  than  their  par  or  face 
value,  as  required  by  law.'* 

That  the  auditor  of  White  county  issued  said  bonds 
in  the  sum  of  $21,100,  as  last  above  shown,  and  placed 
a  special  tax  levy  on  all  taxable  property  of  Cass 
township.  White  county,  Indiana,  sufficient  to  provide 
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the  money  to  pay  said  bonds  and  interest  thereon  as 
they  mature;  that  said  auditor  sold  the  aforesaid 
bonds,  and  is  now  threatening  to  sell  the  property  of 
plaintiff  in  said  township  to  provide  the  funds  out  of 
which  to  pay  said  bonds,  and  will  do  so  if  not  enjoined 
by  the  court ;  that  the  aforesaid  tax  was  placed  upon 
the  tax  duplicate  of  said  county  against  the  property 
of  plaintiff  and  such  tax  duplicates  are  now  in  the 
hands  of  the  treasurer  of  said  county ;  that  at  the  time 
the  aforesaid  order  was  entered  authorizing  the 
issuance  of  said  bonds  the  total  assessed  valuation  of 
the  property  in  said  Cass  township,  after  deducting 
all  mortgage  exemptions,  was  $555,660;  that  neces- 
sary expenses  had  been  incurred  in  the  aforesaid  pro- 
ceedings amounting  to  $1,000,  and  there  will  also  be 
an  additional  sum,  the  amount  of  which  cannot  now 
be  definitely  ascertained,  required  to  pay  the  compen- 
sation of  the  engineer  and  superintendent  of  con- 
struction on  said  improvement,  which  will  amount  to 
$500  or  more,  and  the  total  cost  of  the  improvement 
will  aggregate  $24,000 ;  that  the  board  knew  all  of  the 
aforesaid  facts  when  the  bonds  were  ordered  issued; 
that  an  instrument  on  file  in  the  auditor's  oflSce  of 
said  county  shows  that  on  September  17,  1915,  the 
board  levied  a  tax  of  seventy-five  cents  on  each  $100 
worth  of  taxable  property  in  said  township  to  pro- 
vide funds  out  of  which  to  pay  said  bonds  and  inter- 
est; that  the  cost  of  said  improvement  is  in  excess 
of  four  per  centum  of  the  taxable  property  of  said 
township  after  deducting  all  mortgage  exemptions; 
that  at  the  time  the  order  was  made  authorizing  the 
issuance  of  said  bonds  the  board  wholly  failed  to 
designate  the  rate  of  interest  the  bonds  should  bear, 
except  as  above  shown ;  that  to  raise  funds  sufficient 
to  pay  the  full  cost  of  said  improvement  and  neces- 
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sary  expenses  incident  thereto  required  the  sale  of 
bonds  amounting  to  $24,000,  which  sum  is  in  excess  of 
four  per  centum  of  the  assessed  value  of  the  taxable 
property  of  said  township ;  that  at  the  time  the  afore- 
said William  Burget  owned  real  estate  in  said  town- 
ship assessed  for  taxation  at  $960  and  personal  prop- 
erty assessed  at  $180,  all  of  which  was,  and  is,  subject 
to  taxation  for  the  purpose  aforesaid ;  that  the  order 
of  said  board  authorizing  the  issuance  of  said  bonds 
and  the  placing  of  the  tax  aforesaid  on  the  tax  dupli- 
cate as  aforesaid  is  illegal,  and  the  attempt  of  the 
treasurer  to  collect  said  tax  as  aforesaid  is  unlawful ; 
that  plaintiff  has  no  adequate  legal  remedy. 

Wherefore  he  prays  that  the  aforesaid  treasurer  be 
forever  enjoined  from  collecting  any  tax  for  the 
improvement  of  the  Christian  Blumhardt  road  afore- 
said, and  for  all  further  and  proper  relief  in  the 
premises.      ^ 

The  appellee  has  not  favored  us  with  a  brief. 

In  the  memorandum  accompanying  the  demurrer 
appellee  ccmtends  that  the  complaint  is  insufficient  for 
several  reasons,  in  substance,  as  follows:  (1)  It  is 
not  charged  that  the  bonds  issued  and  sold  were  in 
excess  of  the  amount  required  to  pay  for  the  improve- 
ment and  authorized  expenses,  or  that  the  amount  of 
the  bonds  was  in  excess  of  four  per  centum  of  the 
total  assessed  valuation  of  the  taxable  property-after 
deducting  mortgage  exemptions.     (2)  It  is  not  shown 

• 

by  the  averments  that  any  attempt  is  being  made  to 
collect  from  plaintiff  taxes  for  the  purpose  of  paying 
bonded  indebtedness  in  excess  of  four  per  centum  of 
the  total  value  of  the  property  assessed  for  taxation 
in  said  township.  (3)  That  the  averments  do  not 
show  that  the  bonds  issued  and  sold  were  for  more 
than  the  contract  price  and  the  costs,  expenses,  and 
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enpenniendent's  per  diem  authorized  by  the  statute, 

(4)  That  the  administrator  has  no  interest  in  the  liti- 
gation which  entitles  plaintiff  to  injunctive  relief. 

(5)  That  the  averments  show  the  bonds  to  be  valid 
obligations  of  the  county ;  that  plaintiff  and  decedent 
in  his  lifetime  made  no  objection  to  the  issuance  and 
sale  of  the  bonds,  and  cannot  now  be  heard  to  object 
to  payment  of  taxes  shown  to  be  duly  levied  to  pay 
such  bonds,  (6)  The  presumption  of  law  is  that  the 
holder  of  such  bonds  obtained  them  for  value  before 
maturity  without  notice  of  any  defense  against  the 
collection  of  them,  and  as  the  complaint  fails  to  nega- 
tive the  aforesaid  facts,  the  presumption  prevails. 
(7)  The  averments  show  that  all  notices  required  in 
such  proceeding  were  duly  given.  Plaintiff  is  bound 
thereby,  and,  having  stood  by  and  seen  the  bonds 
issued  and  sold  without  objection,  cannot  be  heard  to 
object  to  the  collection  of  taxes  duly  levied  for  pay- 
ment of  such  bonds.  (8)  The  board  of  commission- 
ers had  authority  to  determine  the  facts  upon  which 
the  bonds  were  issued,  and,  having  deteroained  that 
the  issue  did  not  exceed  the  statutory*  limitation, 
their  decision  is  conclusive  against  plaintiff  under 
the  facts  averred.  (9)  If  the  bonds  issued  exceeded 
the  statutory  limitation  they  would  only  be  void  for 
the  amount  in  excess  thereof. 

Section  7725a  Burns  1914,  Acts  1913  p.  604,  pro- 
vides :    '  *  That  it  shall  be  unlawful  for  any  board  of 
county  commissioners  in  the  State  of  Indiana, 
1.     to  issue  bonds,  or  any  other  evidence  of  indebt- 
edness payable  by  taxation,  for  the  construc- 
tion of  free  gravel  or  macadamized  roads  under  any 
law  in  force  in  this  state,  when  the  total  issue  for 
that  purpose,  including  bonds  already  issued  and  to 
be  issued,  is  in  excess  of  four  (4)  per  centum  of  the 
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total  assessed  valuation  (after  deducting  all  mort- 
gage exemptions)  of  the  property  of  the  township  or 
townships  wherein  such  roads  are  located  or  to  be 
located,  and  all  bonds  or  obligation  issued  in  viola- 
tion of  this  act  shall  be  void:  Provided,  That  all 
such  bonds  shall  be  issued  in  the  order  in  which  the 
judgments  establishing  the  respective  roads  are  ren- 
dered; and,  Provided,  further.  That  in  determining 
the  total  issue  of  bonds  as  herein  referred  to  the 
amount  of  tax  collectible  during  the  current  year  for 
the  payment  of  road  bonds  then  issued  and  outstand- 
ing and  for  which  the  tax  levy  has  already  been  made 
shall  be  deducted  from  the  aggregate  total  of  such 
bonds,  and  the  amount  remaining  shall  be  and  consti- 
tute the  total  issue  of  such  bonds  as  herein  defined.  ^^ 

Section  10152  Bums  1914,  Acts  1899  p.  422,  author- 
izes mortgage  exemptions  and  provides  that  **The 
amount  of  such  valuation  remaining  after  such  deduc- 
tion shall  have  been  made  shall  form  the  basis  for 
assessment  and  taxation." 

The  averments  do  not  show  the  existence  of  road 
bonds  or  obligations  for  which  the  property  of  Cass 
township  was  liable  to  assessment,  other  than  the 
issuance  for  $21,100  of  bonds  for  the  improvement 
over  which  this  controversy  arose.  The  averments 
show  that  at  the  time  the  bonds  were  issued  and  sold 
the  property  assessed  for  taxation  in  Cass  township, 
after  deducting  all  mortgage  exemptions,  amounted 
to  $555,660,  four  per  cent,  of  which  is  $22,226.40,  or 
$1,126.40  more  than  the  total  amount  of  the  bonds 
issued  and  sold  as  aforesaid.  The  amount  of  the 
bonds  issued  and  sold,  therefore,  did  not  exceed  the 
statutory  limitation  invoked  by  appellant.  The  pro- 
hibition of  the  law  is  plainly  against  the  issuance  of 
bonds    or   other    obligations    where    the    aggregate 


24  APPELLATE  CJOURT  OF  INDIANA, 

Burget,  Admr.p  v.  Middlestadt,  Treas. — 60  Ind.  App.  15. 


amount  thereof  exceeds  the  limitation  of  the  statute. 

Under  the  statute,  the  question  involved  turns  upon 
the  amount  of  the  bonds  issued  and  sold.  We  are  not 
called  upon  to  determine  anything  in  regard  to  inci- 
dental expenses  or  costs  that  may  thereafter  accrue 
in  excess  of  the  amount  of  funds  that  may  lawfully  be 
raised  by  taxation  for  such  improvement.  The  cost 
of  construction  and  all  necessary  expenses  incident 
to  the  proceedings  may  properly  be  included  in  the 
amount  for  which  bonds  are  issued  and  sold,  but  the 
failure  to  include  all  such  expenses  does  not  neces- 
sarily invalidate  bonds  issued  and  sold  where  the 
amount  of  the  bonds  does  not  exceed  the  sum  author- 
ized by  the  statute.  State,  ex  rel.  v.  Board,  etc. 
(1908),  170  Ind.  595,  601,  85  N.  E.  513. 

Section  7726a  Burns  1914,  Acts  1911  p.  337,  pro- 

vides :    *  *  That  all  bonds  hereafter  authorized  by  any 

county  or  township  in  the  State  of  Indiana,  for 

2.  the  purpose  of  building,  constructing  and  pay- 
ing for  the  construction  of  any  free  gravel, 
macadamized  or  other  improved  roads,  shall  be 
exempt  from  taxation:  Provided,  Said  bonds  shall 
not  bear  a  greater  rate  of  interest  than  four  and  one- 
half  per  cent,  interest  per  annum,  payable  semi- 
annually.*' 

Section  7953  Burns  1914,  §5201  R.  S.  1881,  provides 
that  when  a  rate  of  interest  in  excess  of  that  allowed 
by  the  statute  shall  be  contracted  for,  the  contract 
shall  be  void  as  to  such  usurious  interest. 

Section  7726a,  supra,  exempts  gravel  road  bonds 
from  taxation  where  the  rate  of  interest  does  not 
exceed  four  and  one-half  per  cent.,  but  does  not 
declare  such  obligations  void  if  they  are  made  to  bear 
a  higher  rate  of  interest.  Whether  such  section  limits 
the  rate  of  interest  to  four  and  one-half  per  cent,  on 
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the  obligation  therein  mentioned,  generally,  or  only 
exempts  from  taxation  those  bonds  in  which  the  rate 
is  80  limited,  we  need  not,  and  do  not  decide. 

The  lg.w  applicable  to  any  contract  enters  into  and 
becomes  a  part  of  it,  and  will  control  even  though  the 
form  of  terms  of  the  agreement  are  inconsistent 
therewith.  All  the  interested  parties  are  chargeable 
with  knowledge  of  the  law  applicable  to  the  rate  of 
interest  that  may  lawfully  be  charged  and  collected 
on  bonds  issued  for  highway  improvements. 

The  board  of  commissioners  had  statutory  author- 
ity to  issue  the  bonds  in  question,  and  conceding, 
without  deciding  that  the  interest  was  in  excess  of 
the  lawful  rate,  the  bonds  were  not  thereby  rendered 
wholly  void.  2  Cyc  553 ;  Daviess  County  v.  Dickin- 
son (1886),  117  U.  S.  657,  6  Sup.  Ct.  897,  29  L.  Ed. 
1026, 1029;  Board,  etc.  v.  Fertich  (1897),  18  Ind.  App. 
1,  5,  46  N.  E.  699;  Board,  etc.  v.  Shields  (1891),  130 
Ind.  6,  29  N.  E.  385.  If,  as  contended  by  appellant, 
the  board  exceeded  its  authority  in  causing  the  bonds 
to  bear  more  than  four  and  one-half  per  cent,  interest, 
the  irregularity  in  providing  for  and  issuing 

3.  bonds  bearing  six  per  cent,  interest  would  not 
entitle  appellant  to  the  relief  prayed  for  in  this 
proceeding.  We  are  not  now  concerned  with  the 
results  that  may  follow,  or  as  to  the  persons  upon 
whom  responsibility  may  be  laid,  if  the  rate  of  inter- 
est is  in  excess  of  that  authorized  by  law,  and  effort 
shall  be  made  to  enforce  the  same.  It  is  sufficient  for 
the  purpose  of  this  case  that  the  bonds  so  issued  are 
not  absolutely  void.  Brown  v.  Follette  (1900),  155 
Ind.  316,  323,  58  N.  E.  197;  Baum  v.  Thorns  (1897), 
150  Ind.  378, 382, 388, 50  N.  E.  357,  65  Am.  St.  368.  It 
appears,  therefore,  from  the  averments  of  the  com- 
plaint that  the  amount  of  the  bonds  issued  was  less 
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than  font  per  cent,  of  the  total  amount  of  taxable 
property  after  deducting  mortgage  exemptions,  in  the 
township  where  the  proposed  highway  was  to  be  con- 
structed. 

It  is  not  alleged  or  claimed  that  appellant's  prop- 
erty is  not  liable  for  its  proportion  of  the  special 
highway  tax  except  for  the  alleged  insufficiency  of 
the  amount  of  property  subject  to  taxation  and  the 
alleged  illegal  rate  of  interest  as  above  shown.  It 
follows,  therefore,  that  the  complaint  fails  to  state  a 
cause  of  action  for  injunction.  McCrory  v.  O^Keefe 
(1903),  162  Ind.  534,  536,  70  N.  E.  812;  Larimer  v. 
Krau  (1914),  57  Ind.  App.  33,  37, 103  N.  E.  1102, 105 
N.  E.  936;  Smith  v.  Smith  (1902),  159  Ind.  388,  391, 
65  N.  E.  183 ;  Board  v.  Spangler  (1902),  159  Ind.  575, 
583,  65  N.  E.  743. 

In  view  of  the  conclusion  reached,  other  questions 
suggested  in  appellant 's  brief  need  not  be  considered. 
Judgment  affirmed. 

Hottel,  C.  J.,  Ibach,  P.  J.,  Dausman,  Caldwell  and 
Batman,  JJ.,  concur. 

Note.— Reported  in  117  N.  E.  682. 


Thixrston  V.  F.  W.  WooLwoRTH  Company. 

[No.  9,443.    FUed  November  21,  1917.] 

1.  Landlord  and  Tenant. — Leases, — Extension  and  Renewals. — 
"Necessity  of  Election.-^WheTe  a  lease  provides  for  an  extension 
for  a  specific  time  after  the  expiration  of  the  agreed  term,  the 
mere  holding  over  will  constitute  an  election  to  hold  for  the  addi- 
tional term,  but  where  the  lease  gives  a  privilege  for  a  renewal, 
the  tenant,  by  some  affirmative  act,  must  indicate  his  election  to 
avail  himself  thereof  prior  to  the  expiration  of  the  current  term, 
p.  31. 

2.  Landlord  and  Tenant. — Lease  icith  Privilege  of  Renewal, — 
Election  of  Renewal. — How  Indicated, — New  Lease, — Where  a 
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tenant  occupies  premises  under  a  lease  giving  tke  privilege  of 
renewal,  It  is  unnecessary  that  a  new  lease  be  executed  in  order 
that  the  tenant  may  exercise  such  privilege,  unless  the  original 
lease  so  stipulates,  and  a  letter  from  the  tenant  notifying  the 
landlord  of  ''our  acceptance  of  the  renewal"  of  the  lease  was 
sufficient    p.  32. 

3.  Laitdlord  and  Tenant. — Leases. — Renetoal. — ^Under  a  lease  not 
containing  a  covenant  of  the  landlord  to  renew,  but  stipulating 
that  the  lessee  "shall  have  the  privilege  of  renewing"  the  lease, 
an  election  by  the  tenant  is  the  only  thing  required  to  give  hiija 
the  additional  term,  and  no  further  agreement  on  the  landlord's 
IMirt  is  necessary,    pp.  34,  35. 

4.  Frauds,  Statute  of. — Leases. — Renewals. — ^A  lease  for  five 
years,  giving  the  privilege  of  a  renewal  for  a  like  term  at  the 
lessee's  election,  Is  not  unenforceable  in  the  absence  of  a  new 
lease  for  the  renewal  period  as  being  In  violation  of  the  statute 
of  frauds,  since  on  the  tenant's  election  to  be  bound  for  the  addi- 
tional term,  the  original  lease  fixed  the  rights  of  the  parties  and 
eatisfled  the  requirements  of  such  statute,    p.  36. 

From  Shelby  Circuit  Court ;  Alonzo  Blair,  Judge. 

Action  by  Arthur  J.  Thurston  against  the  F.  W. 
Woolworth  Company.  IVom  a  judgment  for  defend- 
ant, the  plaintiff  appeals.    Affirmed, 

F.  Neal  Thurston  and  Hord  &  Adams,  for  appel- 
lant. 
Smithj  Remster,  Hornbrook  S  Smith,  for  appellee. 

Batman^  J. — ^Appellant  commenced  this  action 
against  appellee  in  the  Shelby  Circuit  Court  to 
recover  the  possession  of  certain  real  estate.  The 
complaint  alleges  that  appellee  held  possession  of 
said  premises  under  a  five-year  lease,  which  expired 
on  ApriL30,  1915;  that  since  said  date  appellee  has 
wrongfully  and  unlawfully  detained  possession  there- 
of from  appellant  to  his  damages  in  the  sum  of  $200. 
Demand  for  ^  immediate  possession  and  damages. 
Appellee  filed  its  answer  in  a  single  paragraph  in 
which  it  alleged  in  substance,  among  other  things: 
That  on  April  12, 1910,  appellant  leased  the  real  estate 
described  in  the  complaint  to  F.  W.  Woolworth  and 
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Company  for  a  period  of  five  years,  beginning  on 
May  1,  1910,  and  ending  on  April  30,  1915,  at  an 
annual  rental  of  $600,  payable  in  equal  monthly 
installments  of  $50  in  advance,  on  the  first  day  of 
each  and  every  month  during  the  term  of  such  lease ; 
that  said  lease  described  appellee  as  the  party  of  the 
second  part,  and  contained  the  following  provision : 

*  *  It  is  further  understood  that  the  party  of  the 
second  part  shall  have  the  privilege  of  renewing 
this  lease  for  a  further  period  of  five  years  from 
April  30th,  1915,  under  the  same  terms  and  con- 
ditions as  this  lease  herein  contains.'' 

That  said  F.  W.  Woolworth  and  Company,  under  and 
pursuant  to  the  terms  of  said  lease,  entered  into  pos- 
session of  said  real  estate  and  occupied  the  same  until 
February  5,  1910,  when  it  transferred  the  said  lease 
to  appellee  by  assignment,  and  that  appellee  there- 
upon, in  pursuance  of  .such  assignment  and  transfer, 
entered  into  possession  of  said  real  estate  and  occu- 
pied the  same  continuously  until  the  bringing  of  this 
action,  and  had  fully  kept,  observed,  and  performed 
all  the  terms  and  conditions  of  said  lease  to  be  kept 
and  performed  by  the  lessee ;  that  prior  to  the  expira- 
tion of  said  lease,  to  wit,  on  October  21, 1914,  appellee 
gave  notice  in  writing  of  its  election  to  continue  such 
tenancy,  according  to  the  provisions  of  said  original 
lease  for  the  further  term  of  five  years  from  April 
30, 1915,  which  notice  was  addressed  to  appellant  and 
signed  by  appellee,  and  was  in  the  words  and  figures 
following : 

**  Referring  to  the  lease  under  which  we  are 
now  occupjdng  your  premises  in  Shelbyville, 
Indiana,  bearing  date  of  April  12,  IfllO,  beg  to 
notify  you  that  we  are  desirous  of  availing  our- 
selves of  the  option  contained  therein  regarding 
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the  renewal  of  the  lease  for  a  period  of  five  years 
from  April  30,  1915.  Kindly  acknowledge 
receipt  of  this  communication,  and  oblige.'* 

That  in  answer  thereto,  appellee  received  a  letter 
from  F.  Neal  Thurston,  the  attorney  of  appellant, 
dated  November  9,  1914,  as  follows : 

**As  attorney  for  A.  J.  Thurston,  Shelbyville, 
Ind.,  I  have  been  handed  your  letters  to  him  dated 
Oct.  21st  and  Nov.  5th  last,  relative  to  the  re- 
newal of  the  lease  between  you  parties  on  the 
room  or  quarters  occupied  by  your  Shelbyville 
branch.  This  lease  does  not  expire  for  several 
months  and  the  delay  in  replying  has  been  due  to 
the  abundance  of  time  yet  ahead  before  that  ex- 
piration. My  understanding  is  that  you  are 
entitled  to  a  renewal  of  the  present  lease  for 
another  term  of  five  years  from  April  30th,  1915. 
Provided  this  new  term  is  based  upon  the  terms 
of  the  present  lease  with  respect  to  conditions  as 
they  existed  at  the  time  of  the  original  letting. 
By  this  I  mean  that  the  lessor  does  not  care  to 
assume  under  a  renewal  lease  any  further  bur- 
dens of  upkeep  than  he  is  now  liable  for.  I  sug- 
gest that  you  prepare  the  renewal  leases  in  tripli- 
cate and  forward  for  our  approval,  mailing  copy 
tome/' 

That  appellee,  on  November  11,  1914,  made  answer 
thereto  by  letter  in  the  words  and  figures  following: 

**  Replying  to  your  favor  of  November  9th, 
referring  to  the  letters  which  we. wrote  to  Mr.  A. 
J.  Thurston,  Shelbyville,  Indiana,  on  October 
21st,  and  November  5th  in  regard  to  the  renewal 
of  the  lease  which  was  made  by  this  company 
with  Mr.  Thurston  on  April  12, 1910,  for  a  period 
of  five  years,  with  a  renewal  clause  for  a  further 
period  of  five  years,  at  the  same  rental  and  other 
conditions,  will  say  the  terms  of  the  lease  are 
such  that  we  do  not  consider  it  essential  that  new 
leases  be  drawn  up.    Mr.  Thurston  has  our  writ- 
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ten  communications  notifying  him  of  our  accept- 
ance of  the  renewal  for  the  further  period  of  five 
years,  and  if  Mr.  Thurston  will  simply  send  us  a 
written  communication  acknowledging  receipt  of 
our  notices  and  accepting  the  renewal  on  the 
basis  of  the  terms  specified  in  the  lease,  which 
communication  we  can  attach  to  and  will  form  a 
part  of  the  original  lease,  we  believe  it  will  be  all 
that  is  necessary,  and  will  fully  cover  and  protect 
the  interests  of  both  parties. ' ' 

That  thereafter,  on  November  13,  1914,  appellant  in 
his  own  proper  person  and  under  his  hand  made  fur- 
ther answer  to  said  letter  of  appellee,  under  date  of 
October  21, 1914,  as  follows : 

**I  beg  to  advise  you  that  I  am  in  receipt  of 
your  letter  of  the  21st  of  October,  1914,  in  which 
you  refer  to  the  present  lease  you  hold  on  my 
rooms  here  in  my  building  and  say  *  we  are  desir- 
ous of  availing  ourselves  of  the  option  contained 
therein  regarding  the  renewal  of  the  lease  for  a 
period  of  five  years  from  April  30,  1915/  I 
acknowledge  your  privilege  to  so  act  under  the 
present  lease  for  a  rental  for  five  years  from 
April  30th,  1915,  upon  the  original  terms  of  the 
lease  above  referred  to.'* 

That  thereafter  appellee  continued  in  possession  of 
said  premises  and  paid  the  rent  therefor,  as  stipu- 
lated in  said  lease,  until  April  30, 1915,  on  which  date 
appellant  notified  appellee  that  thenceforward  the 
rent  for  said  real  estate  would  be  $90  per  month 
instead  of  $50  as  provided  in  said  original  lease. 
That  appellee  has  at  all  times  been,  and  still  is,  ready, 
willing,  and  able  to  pay  appellant  the  prescribed  rent 
of  $50,  and  in  all  other  ways  to  keep,  observe,  and 
perform  all  the  obligations  of  said  lease  obligatory 
upon  the  lessee,  and  has  offered  so  to  do,  but  appel- 
lant has  rejected   said   offers   and  demanded   that 
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appellee  shall  pay  $90  per  month  as  rent  for  said  real 
estate.  To  this  paragraph  of  answer  appellant  filed 
a  demurrer  for  want  of  facts,  accompanied  by  a  snflS- 
cient  memorandmn  to  require  a  consideration  of  the 
points  urged  against  the  same.  This  demurrer  was 
overruled  and  the  proper  exception  reserved.  Appel- 
lant refused  to  plead  further,  and  judgment  was 
thereupon  rendered  in  favor  of  appellee.  From  this 
judgment  appellant  prosecutes  this  appeal,  and  relies 
upon  the  alleged  error  of  the  court  in  overruling  his 
demurrer  to  appellee's  said  paragraph  of  answer  as 
cause  for  reversal. 

The  evident  theory  of  the  paragraph  of  answer  in 
question  is  that  an  existing  lease  held  by  appellee  for 
the  premises  in  question  gave  it  the  privilege  of 
renewing  the  same  for  a  further  period  of  five  years 
after  the  expiration  thereof ;  that  in  pursuance  of  the 
privileges  so  granted,  it  did  renew  such  lease  for 
such  further  period  of  five  years,  and  was  therefore 
entitled  to  retain  possession  of  such  premises  during 
such  period,  by  virtue  of  such  renewal.  The  sole 
question  for  our  determination  is:  Does  the  answer 
show  that  appellee  exercised  the  privilege  thereby 
granted  so  as  to  render  it  effective! 

While  the  courts  in  some  jurisdictions  disregard 

any  distinction  between  a  privilege  to  extend  a  lease 

and  a  privilege  to  renew  the  same,  the  courts 

1.  of  this  state,  by  implication  at  least,  have  rec- 
ognized that  such  a  distinction  exists.  Thie- 
baud  V.  First  Nat.  Bank,  etc.  (1873),  42  Ind.  212;  G. 
Callahan  Co.  v.  Michael  (1909) ,  45  Ind.  App.  215, 90  N. 
E.  642.  As  a  result  of  such  distinction,  the  decisions 
in  these  cases,  in  effect,  sustain  the  general  rule  that 
where  a  lease  provides  for  an  extension  for  a  specific 
time,  after  the  expiration  of  the  agreed  term,  the 
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mere  holding  over  by  the  tenant  will  constitute  an 
election  to  hold  for  the  additional  term,  but  where  the 
lease  gives  a  privilege  for  a  renewal,  the  tenant,  by 
some  affirmative  act,  must  indicate  his  election  to 
avail  himself  of  such  privilege  prior  to  the  expiration 
of  the  current  term. 

It  is  clear  that  the  privilege  granted  by  the  lease  in 
the  instant  case  is  for  a  renewal  and  not  for  an  exten- 
sion.   The  sufficiency  of  the  answer  therefore 

2.  depends  upon  whether  or  not  the  facts  alleged 
show  that  appellee  exercised  the  privileges  of 
renewal  granted  it  by  the  lease  in  question  in  such  a 
manner  as  to  render  it  effective  for  the  additional 
term  of  five  years.  Appellant  contends  that  under 
the  privilege  to  renew  contained  in  the  original  lease, 
it  was  necessary  that  a  new  lease  be  made  out  and 
executed  by  the  parties,  or  tendered  to  appellant  for 
execution.  We  do  not  concur  in  this  contention.  An 
investigation  of  the  authorities  in  other  jurisdictions 
discloses  a  lack  of  harmony  on  this  question.  The 
courts  in  a  number  of  jurisdictions  have  held  that  a 
new  lease  is  wholly  unnecessary  in  the  exercise  of  a 
privilege  of  renewal.  Andrews  v.  Marshall  Cream- 
ery Co.  (1902),  118  la.  595,  92  N.  W.  706,  60  L.  E.  A. 
399,  96  Am.  St.  412;  Haiisauer  v.  Dahlman  (1893), 
72  Hun  607,  25  N.  Y.  Supp.  277;  Ranlet  v.  Cook 
(1863),  44  N.  H.  512,  84  Am.  Dec.  92;  WiUoughby  v. 
Atkinson  Furnishing  Co.  (1899),  93  Me.  185,  44  Atl. 
612;  Darling  v.  Hoban  (1884),  53  Mich.  599, 19  N.  W. 
545;  Mattlage  v.  McGuire  (1908),  59  Misc.  Eep.  28, 
111  N.  Y.  Supp.  1083;  Ferguson  v.  Jackson  (1902), 
180  Mass.  557,  62  N.  E.  965 ;  Brunswick  Site  Co.  v. 
Berlin,  etc.,  Printing  Co.  (1915),  (Sup.)  154  N.  Y. 
Supp.  1069;  Gray  v.  Maier  et  al.  Brewery  (1906),  2 
Cal.  App.  653,  84  Pac.  280;  Hotel  Allen  Co.  v.  Allen 
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(1912),  117  Minn.  333, 135  N.  W.  812;  Orr  v.  Double- 
day  et  al.  Co.  (1916),  172  App.  Div.  96,  157  N.  Y. 
Supp.  1009;  Howell  v.  City  of  Hamburg  Co.  (1913), 
165  Cal.  172,  131  Pac.  130;  24  Cyc  1008;  16  R.  C.  L. 
§396.  These  decisions  seem  to  be  based  on  sound 
reasoning,  as  illustrated  by  the  case  of  Andrews  v. 
Marshall  Creamery  Co.,  supra,  wherein  the  court 
said,  on  page  598 : 

**But  an  agreement  for  an  option  of  renewal  would 
seem  to  imply  that  the  parties  contemplated  some 
affirmative  act  by  way  of  the  creation  of  an  additional 
term.  It  is  no  doubt  true  that  this  affirmative  act  may 
be  something  different  from,  and  less  than,  the  execu- 
tion of  a  new  lease ;  for,  when  the  tenant  has  indicated 
affirmatively  the  election  to  avail  himself  of  the  privi- 
lege of  renewal,  he  has  done  all  that  is  necessary  to 
create  a  renewal,  for  the  conditions  under  which  the 
new  term  is  to  be  enjoyed  will  be  the  same  as  those 
under  which  the  first  term  was  enjoyed,  save  as  to  the 
condition  which  provides  for  the  renewal.'' 

In  2  Underhill,  Landlord  and  Tenant,  §803,  the 
author,  in  discussing  the  question  under  considera- 
tion uses  the  following  language: 

**In  the  absence  of  an  express  provision  that  a  new 
lease  is  intended  to  be  executed,  the  presumption  is 
that  no  new  lease  is  intended,  but  that  the  lessee  is  to 
continue  to  hold  under  the  original  lease.  The  lease 
must  clearly  and  positively  show  that  the  making  of  a 
now  lease  was  intended.  This  must  appear  from  the 
express  language  of  the  parties.  The  reason  for  the 
presumption  is  the  fact  that  the  making  of  a  new  lease 
will  involve  trouble  and  expense  which  should  be 
avoided  by  the  courts,  if  possible,  unless  it  is  very 
clear  that  the  parties  had  expressly  agreed  to  incur 
Vol.  66—3 
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snch  trouble  and  expense.  For  if  the  new  lease,  as  is 
always  the  case,  when  executed,  is  but  a  substitute  for 
and  a  re-execution  of  the  old  lease,  it  is  in  no  wise 
more  efficacious  or  obligatory,  nor  does  it  confer  any 
greater  rights  than  the  latter. '* 

While  we  have  not  been  able  to  find  any  express  dec- 
laration of  the  courts  of  this  state  for  our  guidance,  it 
is  significant  that  in  the  case  of  Thiehaud  v.  First  Nat. 
Bank,  etc.,  and  in  the  latter  case  of  C.  Callahan  Co. 
V.  Michael,  cited  supra,  the  courts  did  not  mention  the 
execution  of  a  new  lease  as  one  of  the  essentials  for 
a  renewal,  where  the  original  lease  fails  to  make  such 
provision,  although  the  questions  there  considered 
and  determined  would  very  naturally  have  led  to  such 
a  declaration,  had  the  courts  entertained  such  view. 
Since  the  original  lease  in  this  case  failed  to  make 
provision  for  the  execution  of  a  new  lease  on  the  exer- 
cise of  the  privilege  for  renewal,  we  conclude  from 
reason,  as  well  as  from  the  authorities  cited,  that  the 
execution  of  a  new  lease  was  not  contemplated  by  the 
parties,  and  hence  was  unnecessary  in  the  exercise  of 
the  privileges  of  the  renewal  given. 

Having  reached  the  conclusion  that  the  only  thing 

necessary  to  be  done  by  appellee,  in  the  exercise  of 

the  privilege  of  renewal  given  by  the  original 

3.  lease,  was  to  take  some  affirmative  action,  prior 
to  its  expiration,  to  indicate  its  election  to  be 
bound  for  the  new  term,  in  accordance  with  the  provi- 
sions of  the  option,  it  only  remains  to  be  seen  if  such 
action  was  taken  by  appellee.  It  will  be  noted  that  it 
is  alleged  that  more  than  five  months  before  the 
expiration  of  the  original  lease  appellee  notified 
appellant  *'that  we  are  desirous  of  availing  ourselves 
of  the  option  contained  therein  regarding  the  renewal 
of  the  lease  for  a  period  of  five  years  from  April  30th, 
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1915/'  There  is  authority  indicating  that  such 
notice  is  sufficient  to  constitute  an  election  on  the 
part  of  appellee  to  renew  the  original  lease  for  the 
further  term.  Hughes  v.  Windpfennig  (1893) ,  10  Ind. 
App.  122,  37  N.  E.  432 ;  Crenshaw-Gary  Lumber  Co. 
V.  Norton  (1916), 111  Miss.  720,  72  South.  140,  L.  R. 
A.  1916  E  1227;  Coy  v.  Title  Guaranty,  etc.,  Co. 
(1912),  (D.  C),  198  Fed.  275.  But  in  reaching  our  con- 
clusion we  have  not  relied  solely  upon  such  statement 
of  appellee,  as  it  appears  from  the  answer,  that  appel- 
lee subsequently,  on  November  11,  1914,  made  the 
meaning  which  he  intended  to  convey  by  such  state- 
ment clear  to  appellant,  by  the  use  of  the  following 
language  in  a  letter  to  his  attorney  of  that  date :  *  *  Mr. 
Thurston  has  our  written  conamunications,  notifying 
him  of  our  acceptance  of  the  renewal  for  the  further 
period  of  five  years.''  From  this  time  on  appellant 
could  not  have  been  in  doubt  as  to  appellee 's  election 
to  be  bound  for  the  further  term,  whatever  may  have 
been  his  impression  on  receipt  of  its  first  letter  in 
that  regard. 

It  should  be  noted  that  in  the  lease  under  consid- 
eration the  lessor  did  not  covenant  to  renew  the  lease, 
the  language  being  that  the  lessee  '*  shall  have 

3.  the  privilege  of  renewing  this  lease,"  etc., 
which  implies  that  the  affirmative  act  of  elec- 
tion was  the  only  thing  necessary  to  give  appellee  the 
additional  term.  Under  the  original  lease  appellant 
parted  with  his  right  of  possession,  not  only  for  a 
term  of  five  years  absolutely,  but  for  a  further  term 
of  five  years  at  the  election  of  appellee.  Therefore 
no  further  agreement  on  appellant's  part  was 
necessary. 

But  appellant  contends  that  the  further  term,  being 
for  a  period  of  more  than  three  years,  is  not  enforce- 
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able  in  the  absence  of  a  new  lease,  because  of  the 
statute  of  frauds.  *We  do  not  consider  this  conten- 
tion well  taken.    The  original' lease  provided 

4.  for  an  absolute  term  and  a  contingent  term,  the 
latter  to  become  absolute  by  renewal  at  the 
election  of  the  lessee.  When  appellee  made  its  elec- 
tion in  writing  to  be  bound  for  the  additional  term, 
the  original  lease  fixed  the  rights  of  the  parties,  and 
the  statute  of  frauds  was  thereby  satisfied. 

We  conclude  that  the  trial  court  did  not  err  in  over- 
ruling appellant's  demurrer  to  appellee's  answer. 
Judgment  affirmed. 

• 

Note. — Reported  in  117  N.  E,  686.  Landlord  and  tenant:  cove- 
nants for  renewal  of  leases,  123  Am.  St.  460 ;  right  to  hold  over  af teF 
expiration  of  lease  with  option  for  extension  or  renewal,  without 
formally  exercising  option,  29  L.  R.  A.  (N.  S.)  174,  L.  R.  A.  1916E 
1232 ;  holding  over  by  tenant  under  lease  giving  option  for  renewal 
as  exercise  of  option,  6  Ann.  Cas.  341,  19  Ann.  Cas.  339,  Ann.  Cas. 
1915D  252.    See  under  (1-4)  24  Cyc  999,  1002,  1008. 


Burke  v.  Burke. 

[No.  9,395.     Filed  November  21,  1917.] 

Appeal. — Review, — Harmless  Error. — Refusal  to  Make  Special  Find- 
ing  of  Facts, — Where  a  complaint  in  one  paragraph  sought  a 
divorce  and  to  establish  an  interest  in  real  estate,  and  at  the 
close  of  plaintiff's  evidence  in  Chief  the  trial  court  sustained 
defendant's  motion  to  strike  out  all  evidence  relating  to  property 
rights,  and  granted  plaintiff  a  divorce  on  defendant's  refusal  to 
introduce  any  evidence,  but  denied  his  claim  to  the  property,  the 
refusal  of  the  trial  court  upon  proper  request  to  make  a  special  , 

finding  of  facts,  even  if  erroneous,  was  not  prejudicial  to  appellant 
and  affords  no  ground  for  reversal,  since  all  the  evidence  remain- 
ing in  the  case  related  solely  to  the  issue  of  divorce  upon  which 
Judgment  was  rendered  in  appellant's  favor. 

From    Decatur    Circuit    Court;    Hugh    Wickens, 
Judge. 
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Action  by  James  M.  Burke  against  Barthenia 
Burke.  From  the  judgment  rendered,  the  plaintiff 
appeals.    Affirmed. 

John  E.  Osborn  and  Frank  Hamilton,  for  appellant. 
Frank    E.    Little    and    Tremain   <&    Turner,   for 
appellee. 

IfeACH,  P.  J. — The  only  question  presented  by  this 
appeal  is  the  refusal  of  the  trial  court  upon  proper 
request  to  make  a  special  finding  of  facts. 

The  record  discloses  that  appellant  filed  a  com- 
plaint in  one  paragraph  for  divorce,  in  which  he  also 
sought  to  establish  an  alleged  interest  in  certain  real 
estate.  Issues  were  formed  and  the  cause  proceeded 
to  trial.  At  the  close  of  appellant's  evidence  in  chief, 
the  court  sustained  a  motion  by  appellee  to  strike  out 
all  the  evidence  relating  to  property  rights.  Appellee 
then  refused  to  introduce  any  evidence,  and  the  court 
rendered  judgment  granting  appellant  a  divorce  and 
denying  his  cliiim  to  the  property. 

Conceding,  for  the  purpose  of  the  question  here 
presented,  that  it  was  error  for  the  court  to  refuse  to 
make  a  special  finding  of  facts  when  properly 
requested,  it  is  quite  apparent  that  no  substantial 
right  of  appellant  was*  affected  by  the  refusal.  All 
the  evidence  left  in  the  case  upon  which  the  court 
could  draw  for  its  special  finding  of  facts  was  that 
relating  solely  to  the  issue  of  divorce  upon  which  the 
court  found  in  appellant's  favor.  Under  such  state 
of  the  record,  the  judgment  of  the  trial  court  must  be 
aflfirmed.  §§407,  700  Bums  1914,  §§398,  658  R.  S. 
1881;  Evansville  Furn.  Co.  v.  Freeman  (1914),  57 
Ind.  App.  576,  590, 105  N.  E.  258, 107  N.  E.  27. 

Judgment  affirmed. 

Note.— Reported  in  117  N.  E.  655. 
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In  be  Stone. 

[No.  10,144.     FUed  November  22,  1917.] 

1.  Masteb  and  Servant. — Workmen's  Compensation  Act. — Compen- 
sation Agreements. — Approval  ty  Industrial  Board,. — Force  and 
Effect.— VndeT  §57  of  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  the  employer  and  the  injured  employe,  or  his  dependent 
in  case  of  death,  may  agree  upon  the  compensation  as  provided 
by  the  act,  but  to  be  enforceable  a  memorandum  of  such  agree- 
ment must  be  filed  with  and  approved  by  the  Industrial  Board, 
and  it  may  be  approved  only  when  its  terms  conform  to  the  act, 
but  when  such  an  agreement  is  made  and  approved  it  will  be 
given  the  same  effect  as  an  award  of  the  board,    p.  42. 

2.  Master  and  Skbvant. — Workmen's  Compensation  Act. — Agree- 
ment as  to  Compensation. — Validity. -^-^cope. — Under  J57  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  providing  that  the 
employer  and  the  injured  employe  may  agree  as  to  compensation 
with  the  approval  of  the  Industrial  Board,  an  agreement  stipu- 
lating that  at  the  time  of  the  injury  the  injured  servant's  average 
weekly  wage  was. $12.96,  that  he  should  receive  compensation  at 
the  rate  of  f 7.13  per  week  during  the  period  of  his  total  disability, 
and  that  the  employer  should  pay  the  necessary  and  reasonable 
surgical,  medical  and  hospital  expense  on  account  of  the  injury 
for  the  first  thirty  days  thereafter,  was  sufficient  so  far  as  it 
went  and  was  such  an  agreement  as  the  parties  were  authorized 
to  make,  and  the  board  to  approve,  assuming  that  the  parties 
were  not  seeking  to  compromise  any  difference  between  them  art 
to  the  amount  of  comi)ensation,  but  that  their  purpose  was  simply 
to  avoid  the  expense  of  a  hearing  before  the  board,    p.  42. 

3.  Master  and  Servant. — Workincn's  Compensation  Act. — Incom- 
plete Agreement  as  to  Compensation. — Jurisdiction  of  Industrial 
Board  after  Approval. — ^An  agreement  between  the  employer  and 
an  injured  servant  providing  for  the  payment  of  compensation 
during  the  period  of  his  total  disability  only,  but  not  during  imr- 
tial  disability,  is  incomplete,  and,  although  such  agreement  was 
approved  by  the  Industrial  Board,  it  may  on  proper  petition  hear 
the  parties  and  make  such  further  provision  for  comi^ensation  as 
the  facts  warrant,  not  exceoiling  the  maximum  provided  in  the  act 
(Acts  1915  p.  .392),  the  same  as  though  no  agreement  had  been 
reached,    p.  43. 

4.  Master  and  Servant. — Workmen's  Compensation  Act. — Juris- 
diction of  Industrial  Board. — Agreements  as  to  Compensation. — 
Control   after   Approval. — Although    the    Industrial    Board    has 
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approved  an  agreement  as  to  compensation  made  pursuant  to  §57 
of  the  Workmen's  Ck>mpensation  Act,  Acts  1915  p.  892,  it  still  has 
jurisdiction  over  the  subject-matter  and  the  parties,  even  if  the 
agreement  was  intended  as  a  compromise  settlement  of  all  com- 
pensation, and  may  hear  all  disputes  between  the  employer  and 
the  injured  employe  or  his  dependents  with  reference  to  the  com- 
I)ensation  to  be  paid  or  received  under  the  act  at  any  time  before 
the  final  disposition  of  the  case.  p.  43. 
5.  Master  and  Servant. — Workmen's  Compensation  Act, — Ind/us- 
trial  Board, — Nature  of  Jurisdiction, — ^The  Industrial  Board  is 
not  a  court  and  is  not  vested  with  judicial  powers  within  the  gen- 
eral acceptation  of  that  term,  nor  does  it  have  the  power  to  set 
aside  its  own  acts  in  the  absence  of  fraud,  duress  or  mistake, 
alleged  and  proved;  it  is  no  more  than  an  administrative  body, 
which,  in  the  administration  of  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  is  empowered  to  ascertain  some  questions  of 
fact  and  to  apply  the  existing  law  thereto,  and  in  so  doing  it  acts 
quasi-judidally.    p.  44. 

From  the  Industrial  Board  of  Indiana. 

Certified  question  of  law. 

Proceedings  under  the  Workmen's  Compensation 
Act  in  the  matter  of  one  John  Stone.  Certified  ques- 
tion of  liaw  by  the  Industrial  Board.  Question 
answered. 

Ibach,  C.  J.^ — The  Industrial  Board  has  certified  a 
question  of  law  to  this  court,  together  with  the  fol- 
lowing facts  upon  which  it  is  based.  On  May  16, 
1917,  John  Stone  was  employed  by  the  Brookville 
Brewing  Company  at  an  average  weekly  wage  of 
'$12.96,  and  on  that  date  received  a  personal  injury 
by  accident  arising  out  of  and  in  the  course  of  his 
employment  resulting  in  a  total  disability  for  work 
from  the  date  of  his  injury  to  September  5,  1917,  on 
which  date  he  was  yet  totally  disabled  for  work  as  a 
result  of  such  injury.  The  employer  had  actual 
knowledge  of  the  accidental  injury  at  the  time  it 
occurred.  On  June  12,  1917,  the  brewing  company 
and  said  Stone  entered  into  an  agreement  and  exe- 
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cuted  a  written  memorandum  thereof,  in  which  it  was 
stipulated  that  at  the  time  of  his  injury  the  average 
weekly  wage  of  said  Stone  was  $12.96;  that  the  em- 
ployer should  pay  him  compensation  at  the  rate  of 
$7.13  per  week  during  the  period  of  his  total  dis- 
ability, not  exceeding weeks,  beginning  May  31, 

1917,  and  that  the  employer  should  pay  the  neces- 
sary and  reasonable  surgical,  medical,  and  hospital 
expense  on  account  of  said  injury  for  the  first  thirty 
days  thereafter.  This  agreement  was  filed  with  and 
approved  by  the  Industrial  Board  on  July  2,  1917. 
Under  such  agreement  the  brewing  company  paid 
Stone  six  weeks'  compensation.  On  September  5, 
1917,  the  employe  filed  with  the  Industrial  Board  a 
verified  petition  alleging  that  he  received  injuries  as 
aforesaid,  and  as  a  result  thereof  he  believes  and  is 
advised  by  physicians  that  he  will  continue  to  be 
totally  disabled  and  unable  to  perform  work  of  any 
nature  for  a  considerable  period  following  the  date  of 
filing  his  application,  and  that  he  is  informed  by 
physicians  and  believes  the  injuries  received  are 
permanent  and  by  reason  thereof,  following  the 
period  of  total  disability,  he  will  suffer  and  maintain 
partial  disability  which  will  be  permanent  and  render 
him  unfit  and  unable  to  perform  a  reasonable  amount 
of  work,  or  perform  work  similar  to  that  in  which  he 
was  employed  prior  to  the  date  of  his  injury;  that 
with  knowledge  of  the  extent  and  nature  of  his  injuries 
and  knowing  that  he  was  totally  disabled  for  the' 
period  aforesaid  and  would  sustain  permanent  dis- 
abilities as  aforesaid,  subsequently  to  receiving  his 
injuries  he  and  the  brewing  company  discussed  the 
question  of  compensation  due  him  under  the  Work- 
men's Compensation  Act  (Acts  1915  p.  392) ;  that  on 
June  12, 1917,  a  paper  purporting  to  be  an  alleged  or 
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pretended  agreement,  therein  referred  to,  bearing  the 
signatures  of  both  parties,  was  filed  with  the  Indus- 
trial  Board  and  approved  by  it  (setting  out  the  agree- 
ment, the  substance  of  which  heretofore  appears) ; 
that  said  Stone  or  no  one  for  him  ever  agreed  to  the 
pretended  memorandum  to  accept  $7.13  per  week  dur- 
ing total  disability;  that  he  did  not  know  the  memo- 
randum so  recited  imtil  a  short  time  prior  to  the  filing 
of  his  application ;  that  he  at  no  time  intended  to  and 
did  not  agree  to  accept  or  receive  compensation  for 
the  period  of  his  total  disability;  that  he  is  now 
informed  that  the  brewing  company  did  not  at  any 
time  contemplate  or  intend  to  and  did  not  agree  to 
pay  him  compensation  for  any  period  extending 
beyond  the  period  of  his  total  disability,  nor  for  any 
period  of  partial  disabiUty  whether  permanent  or 
otherwise,  and  that  it  agreed  and  understood  at  the 
time  said  memorandum  was  signed  that  it  was  mak- 
ing an  agreement  to  pay  him  weekly  compensation 
f  or-and  during  the  period  of  total  disability  only ;  that 
he  never  at  any  time  agreed  or  understood  that  he 
was  agreeing  to  receive  said  compensation  in  settle- 
ment; that  in  fact  he  has  never  reached  or  made  an 
agreement  with  said  brewing  company  for  the  accept- 
ance of  any  compensation  pursuant  to  the  Workmen's 
Compensation  Act,  but  that  there  has  been  at  all 
times  and  now  is  a  mutual  mistake  by  and  between 
him  and  the  said  brewing  company  as  to  the  terms  of 
said  pretended  agreement  and  the  amount  of  compen- 
sation payable  thereunder;  that  such  agreement  Is 
and  has  been  at  all  times  void  and  of  no  effect,  and 
that  he  wholly  disavows  the  same;  that  the  brewing 
company  has  not  paid  his  necessary  and  reasonable 
surgical,  medical,  and  hospital  expenses  for  the  first 
thirty  days  after  his  injury;  and  he  prays  that  said 
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pretended  agreement  be  declared  void  and  of  no 
effect  and  found  not  to  conform  to  the  provisions  of 
the  Workmen's  Compensation  Act. 

The  question  presented  for  determination  under 
the  foregoing  facts  is:  **Does  the  Industrial  Board 
of  Indiana  have  the  jurisdiction  to  consider  the  said 
application  of  said  Stone  and  to  either  grant  or 
refuse  the  prayer  thereof!'* 

The  statute  provides  that  the  employer  and  injured 

employe,  or  his  dependents  in  case  of  death,  may 

agree  upon  the  compensation  as  provided  by 

1.  the  act,  but  to  be  enforceable  a  memorandum 
of   such  agreement  must  be   filed   with   and 

approved  by  the  board,  and  that  such  agreement  shall 
be  approved  only  when  its  terms  conform  to  the  act. 
§57  Workmen's  Compensation  Act,  supra.  When 
such  an  agreement  is  made  and  approved  by  the 
board  it  will  be  given  the  same  effect  as  an  award 
of  the  board.  Barry  v.  Bay  State  Street  Railway 
(1916),  222  Mass.  366,  110  N.  E.  1031.  It  has  also 
been  held  under  acts  very  similar  to  ours  that  an 
agreement  as  to  compensation,  although  approved 
by  the  Industrial  Board,  will  not  deprive  the  board 
of  further  jurisdiction  where  it  is  apparent  that  the 
agreement  is  not  complete.  Foley  v.  Detroit  United 
Railway  (1916),  190  Mich.  507,  157  N.  W.  45,  47. 

Assuming  from  the  facts  certified  that  the  agree- 
ment between  the  employer  and  employe  was  made 
pursuant  to  §57,  supra,  and  that  the  parties 

2.  were  not  seeking  to  and  did  not  attempt  to 
compromise  any  differences  between  them  as 

to  the  amount  of  compensation,  but  rather  that  their 
purpose  was  simply  to  avoid  the  expense  of  a  hear- 
ing before  the  board,  the  board  undoubtedly  had  the 
right  to  approve  it.    It  was  in  no  wise  contingent 
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upon  an  uncertain  event,  and  was  suflScient  in  form 
so  far  as  it  went.  The  legislature  in  enacting  the 
statute  has  not  seen  fit  to  limit  such  agreements  to 
the  amount  of  compensation  only,  and  there  would 
seem  no  good  reason  why  the  parties  might  not  agree 
upon  matters  leading  up  to  the  amount  of  compen- 
sation without  more.  §57,  supra.  We  hold,  there- 
fore, that  the  agreement  in  this  case  was  such  as  the 
parties  were  authorized  to  make  and  the  board  to 
approve.  It  is  apparent  from  the  agreement  that  it  is 
incomplete,  in  that  no  compensation  is  agreed  upon 
for  and  during  partial  disability.  Under  such  cir- 
cumstances the  board,  not  having  relinquished 

3.  its  jurisdiction  of  the  parties  or  the  subject- 
matter,  has  the  right  upon  proper  petition  to 

hear  the  parties  and  make  such  further  provision  for 
compensation  as  the  facts  warrant  not  exceeding  the 
maximum  provided  in  the  act,  the  same  as  though  no 
agreement  had  been  reached. 

The  petitioner  in  this  case  does  not  claim  that  this 
agreement  was  intended  as  a  compromise  or  settle- 
ment of  compensation.    The  language  of  his 

4.  petition  is  ''that  he  never  at  any  time  agreed 
or  understood  that  he  was  agreeing  to  receive 

said  compensation  in  settlement."  But,  assuming 
that  it  was  intended  by  the  employer  as  a  compro- 
mise settlement,  we  are  of  the  opinion  still  that  the 
Industrial  Board  under  its  broad  supervisory  powers 
expressly  conferred  by  the  statute  creating  it  would 
have  the  power  to  hear  and  determine  the  petition 
before  it  at  any  time  before  the  case  was  finally  dis- 
posed of.  Its  jurisdiction  in  such  matters  is  not 
dependent  upon  the  setting  aside  of  the  agreement. 
Such  jurisdiction  exists  over  the  subject-matter  and 
the  parties  notwithstanding  the  agreement,  whether  it 
be  an  agreement  upon  the  facts  giving  the  board  jur- 
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isdiction  only,  or  whether  it  be  a  compromise  settle- 
ment of  all  compensation  due  under  the  act  and  is 
broad  enough  to  include  all  disputes  between  the 
employer  and  the  injured  employe  or  his  dependents 
with  reference  to  the  compensation  to  be  paid  or 
received  under  the  act. 

In  arriving  at  the  conclusion  above  reached  we  do 

not  hold  that  the  Industrial  Board  is  more  than  an 

administrative  body  or  arm  of  the  govern- 

5.  ment,  which  in  the  course  of  its  administration 
of  the  law  is  empowered  to  ascertain  some 
questions  of  fact  and  apply  the  existing  law  thereto, 
and  in  so  doing  acts  quasi-judicially.  It  is  not  a 
court  and  is  not  vested  with  judicial  powers  within 
the  general  acceptation  of  that  term. 

Neither  do  we  hold  that  the  Industrial  Board  has 
the  power  to  set  aside  its  own  acts  in  the  absence  of 
fraud,  duress,  or  mistake  being  averred  in  a  petition 
filed  for  that  purpose,  and  after  such  fact  has  been 
fully  shown  by  the  proof. 

Note. — Reported  in  117  N.  B.  669. 


Underhill  v.  Central  Hospital  fob  the  Insane. 

[No.  10,035.    Filed  December  4,  1917.] 

1.  Master  and  Seevant. — Workmen*8  Compensation  Act. — Appeals. 
— Findings  of  Industrial  Board. — Conclusiveness. — The  finding  of 
facts  made  by  the  Industrial  Board  on  conflicting  evidence  is 
conclusive  on  appeal,    p.  46. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Appeals. 
— Permanent  Partial  Disability. — Award  of  Industrial  Board. — 
Conclusiveness. — Under  §31  of  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  fixing  the  compensation  for  injuries  resulting  in 
permanent  partial  disability,  it  is  within  the  discretionary  powers 
vested  in  the  Industrial  Board  to  allow  a  servant,  who  lost  sev- 
enty-five per  cent,  of  the  use  of  his  foot,  compensation  for  a 
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period  of  not  to  exceed  200  weeks,  and  the  court  on  appeal  cannot 
say  as  a  matter  of  law  that  an  award  of  93%  weeks*  compensa- 
tion was  an  abuse  of  the  board's  discretion  where  the  finding  was 
based  on  conflicting  evidence,    p.  47. 

3.  Master  and  Servant. — Workmen*8  Compensation  Ad. — Partial 
DisaMlity, — Award. — Ded/ucticns. — ^Under  §41  of  tlje  Workmen's 
Compensation  Act,  Acts  1915  p.  392,  where  an  injured  employe 
has  been  i)aid  his  regular  salary,  or  other  moneys,  while  incapa- 
citated for  work  by  reason  of  his  injuries,  the  aggregate  amount 
of  the  money  thus  paid  him  may  properly  be  deducted  from  the 
award  of  compensation,    p.  47. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  under  the  Workmen  ^s  Compensation 
Act  for  compensation  by  Albert  F.  Underbill  against 
the  Central  Hospital  for  the  Insane.  From  an 
award,  the  applicant  appeals.    Affirmed. 

Ward  H.  Watson,  James  E.  Watson  and  Sol  H. 
Esarey,  for  appellant. 

Ele  Stansbury,  Attorney-General,  and  Edward  M. 
White,  for  appellee. 

Ibach,  C.  J. — This  is  an  appeal  from  an  award  of 
the  whole  board  rendered  on  review  and  final  hear- 
ing. The  finding  of  facts  filed  with  the  award  are 
substantially  as  follows:  On  May  16,  1916,  Eugene 
Kellum  was  in  the  employ  of  the  Central  Hospital  for 
the  Insane  at  a  monthly  salary  of  $28,  together  with 
his  room,  board  and  laundry,  which  were  worth  $2.50 
per  week.  On  that  day  he  received  a  personal  injury 
by  accident  arising  out  of  and  in  the  course  of  his 
employment  resulting  in  a  seventy-five  per  cent,  per- 
manent impairment  of  the  natural  use  and  functions 
of  the  left  foot.  A  physician  was  furnished  him 
immediately  upon  the  receipt  of  his  injury,  together 
with  a  room,  board,  and  laundry  continuously  from 
the  time  of  his  injury  to  the  date  of  the  hearing,  and 
he  was  further  paid  $28  per  month  until  and  includ- 
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ing  January  31,  1917,  and  $30  per  month  beginning 
on  February  1,  until  April  13,  1917.  He  pferformed 
no  service  after  the  date  of  his  injury  for  the  money 
paid  him,  or  his  room,  board,  and  laundry.  However, 
he  was  entitled  to  these  during  the  first  thirty  days 
after  his  injury  as  a  part  of  the  proper  hospital 
expenses. 

Upon  these  facts  Kellum  was  awarded  compensa- 
tion at  the  rate  of  $5.50  per  week  for  93%  weeks  and 
a  credit  of  $394  therefrom  was  allowed  the  appellee 
for  the  cash  payments  for  board,  room,  and  laundry, 
leaving  a  balance  of  $121.62,  which  was  directed  to 
be  paid  in  a  lump  sum. 

The  controversy  in  this  appeal  arises  solely  out  of 
the  amount  of  compensation  allowed  appellant.  He 
insists  that  the  allowance  should  have  been  made 
under  §29  of  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  for  a  period  approximating  500  weeks. 
This  section  of  the  act  provides  in  substance  that 
where  the  injured  employe  is  totally  disabled  for 
work  he  shall  receive  fifty-five  per  cent,  of  his  average 
weekly  wages  for  a  period  not  to  exceed  500  weeks, 
and  appellant's  contention  might  be  upheld  were  it 
not  for  the  fact  that  the  board  has  found,  and  there 
is  evidence  to  support  it,  that  appellant's  injury  did 
not  cause  a  total  disability  of  the  natural  use  of  his 
left  foot  and  that  he  received  no  other  injury,  but 
rather  a  seventy-five  per  cent.  **  permanent  impair- 
ment.'' 

The  finding  of  facts  made  by  the  board  on  conflict- 
ing evidence  is  conclusive  on  this  court.    Inter- 

1.     state  Iron,  etc.,  Co.  v.  Szot  (1916),  64  Ind.  App. 
173, 115  N.  E.  599. 
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The  award  of  the  Industrial  Board  was  correctly 

made  under  the  provisions  of  §§31,  41  and  44  of  the 

Workmen's  Compensation  Act,  supra.    Under 

2.  the  provisions  of  §31  for  specific  injuries 
appellant  would  have  been  entitled  to  compen- 
sation for  125  weeks  if  his  foot  had  been  severed  at 
or  above  the  ankle.  The  facts  of  this  case  do  not 
disclose  a  severance  of  appellant's  foot  or  any  part 
thereof,  consequently  it  does  not  fall  within  the  spe- 
cific provisions  of  said  section,  but  comes  within  the 
general  provision  thereof,  wherein  discretionary 
powers  are  given  the  board  in  such  cases  to  allow 
compensation  for  a  period  of  time  not  to  exceed  200 
weeks,  and,  since  it  is  the  duty  of  such  board  to  weigh 
conflicting  evidence,  we  cannot  say  as  a  matter  of  law 
that  the  Industrial  Board  abused  its  discretion  in 
allowing  appellant  compensation  for  a  period  of  93% 
weeks. 

The    finding    further    discloses    that    the    board 

deducted  from  the  amount  of  the  allowance  figured 

upon  the  foregoing  basis  the  amount  of  cash 

3.  paid  appellant  after  the  expiration  of  thirty 
days  from  the  date  of  the  accident,  togethei- 

with  the  value  of  the  room  and  board  furnished  him 
for  almost  a  year  thereafter,  which  amount  he 
accepted,  but  for  which  he  rendered  no  service  for 
appellee.  This  was  justified  under  the  evidence  and 
was  authorized  by  §41,  supra,  which  provides :  "Any 
payments  made  by  the  employer  to  the  injured  em- 
ploye during  the  period  of  his  disability,  or  to  his 
dependents,  which  by  the  terms  of  this  act  were  not 
due  and  payable  when  made,  may,  subject  to  the 
approval  of  the  Industrial  Board,  be  deducted  from 
the  amount  to  be  paid  as  compensation:  Provided, 
That  in  case  of  disability  such  deductions  shall  be 
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made  by  shortening  the  period  during  which  compen- 
sation must  be  paid  and  not  by  reducing  the  amount 
of  the  weekly  payments  unless  otherwise  hereinafter 
specified. '^ 

Power  is  given  the  board  under  the  statute  to 
require  the  award  to  be  paid  in  a  lump  sum,  and 
there  was  no  error  in  so  doing  in  this  case.  §44 
supra. 

Award  affirmed.  . 

Note. — ^Reported  in  117  N.  E.  870.  Workmen's  compensation: 
who  are  dependents  within  the  meaning  of  act,  L.  R.  A.  1916A  248, 
L.  R.  A.  3917D  157 ;  review  of  facts  on  appeal  under  act,  Ann.  Cas. 
1916B  475,  1918B  647. 


Adam  v.  Board  op  Commissioners  of  Boone  County. 

[No.  9,323.    Filed  December  4,  1917.] 

1.  Appeal. — Presenting  Questions  for  Review, — Motion  for  New 
Trial, — Grounds. — Sufficiency. — ^Assigning  as  grounds  for  a  new 
trial  that  "tlie  decision  is  contrary  to  the  evidence,"  presents  no 
question  for  review  on  appeal,    p.  53. 

2.  Appeal. — Revietc. — Evidence. — Weight  and  Sufficiency* — ^Where 
questions  raised  by  a  motion  for  a  new  trial  require  a  considera- 
tion of  the  evidence,  it  will  not  be  weighed  by  the  court  on  appeal 
to  determine  its  preponderance,    p.  53. 

3.  Counties. — Claims. — Partial  Allowance. — Acceptance, — Effect. — 
Where,  after  the  acceptance  of  a  bridge,  the  board  of  county 
commissioners  allowed  less  than  the  amount  of  the  contract  price 

•  in  full  settlement  of  the  contractor's  claim  and  he  accepted  a  war- 
rant for  the  amount  allowed,  but  stated  at  the  time  that  he 
accepted  it  as  partial  payment  only,  which  fact  the  auditor  agreed 
to  have  the  record  show,  the  contractor  waived  his  right  to  recover 
the  balance  of  his  claim,  since  where  a  board  of  county  commis- 
sioners allows  part  of  a  claim  filed  before  it  and  disallows  the 
balance  thereof,  the  claimant,  in  accepting  the  amount  allowed, 
thereby  waives  his  right  to  litigate  in  relation  to  the  balance 
rejected ;  nor  did  the  auditor  have  any  authority  to  bind  the 
board  of  commissioners  by  any  agreement  as  to  the  legal  effect  of 
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the  acceptance  of  the  warrant,  his  sole  duty  being  to  deliver  it  in 
pnrsnance  of  the  allowance  made.    pp.  53,  55. 

4.  Estoppel. — Acceptance  of  Benefits. — A  party  cannot  accept  a 
benefit  based  on  the  mgallty  of  an  adjudication  and  thereafter 
complain  that  it  is  erroneous,    p.  65. 

5.  Counties.— Ctoiww. — Partial  Allowance. — Acceptance, — Effect, — 
Where  plaintiff,  after  completing  the  construction  of  a  county 
bridge  pursuant  to  contract,  filed  his  claim  for  the  full  amount  of 
the  contract  price  and  the  board  of  county  commissioners  refus^ 
to  accept  the  bridge  as  not  being  properly  constructed,  but,  on  the 
parties  entering  into  a  supplemental  agreement  changing  the  plans 
and  specifications,  the  board  allowed  a  part  of  the  claim  and  dis- 
allowed the  remainder,  and  plaintiff  accepted  a  warrant  for  that 
part  of  the  claim  so  allowed,  receipting  therefor  as  part  payment, 
and  thereafter  completed  the  bridge  and,  the  work  being  accepted, 
filed  his  claim  for  the  remainder  of  the  contract  price,  but  was 
allowed  only  imrt  thereof,  which  he  refused  to  accept,  he  was  not 
precluded  from  maintaining  an  action  for  the  balance  due  by 
reason  of  his  acceptance  of  the  original  allowance,  since  the 
action  of  the  county  commissioners  in  making  such  allowance  was 
not  a  final  adjudication  of  the  amount  due  plaintiff  for  construct- 
ing the  bridge,  but  was  merely  a  partial  payment    pp.  56,  59. 

6L  Counties. — Board  of  County  Commissioners, — Allouxmce  of 
Claifns, — Power  to  Reconsider, — ^When  a  board  of  county  commis- 
sioners acts  on  a  claim  by  allowing  part  thereof  and  rejecting  the 
remainder,  it  thereby  exhausts  its  i)owers  with  reference  thereto, 
and  thereafter  has  no  jurisdiction  to  consider  such  claim,  in  whole 
or  in  part,  as  originally  filed  or  refiled.    p.  58. 

Prom  Boone  Circuit  Court;  Joseph  Combs,  Special 
Judge. 

Action  by  John  Adam  against  the  Board  of  Com- 
missioners of  Boone  County.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.    Reversed. 

Ira  M.  Sharp,  for  appellant. 

Roy  W.  Adney,  for  appellee. 

Batman,  J. — Appellant  brought  two  actions  against 
appellee  on  a  written  contract  for  the  construction  of 
Vol.  66—4 
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bridges  in  Boone  county,  Indiana,  one  being  No. 
4,648,  and  the  other  No.  4,735.  Both  actions  were 
based  on  the  same  contract,  but  a(E)ught  to  recover  the 
balance  alleged  to  be  due  for  the  construction  of  two 
separate  bridges  thereunder.  By  agreement  of  the 
parties  these  two  actions  were  consolidated  and  tried 
together  in  the  court  below.  The  complaint  in  cause 
No.  4,648  is  in  a  single  paragraph,  and,  briefly  stated, 
alleges  the  execution  of  the  contract  in  suit,  and  the 
completion  of  bridge  No.  166  thereunder,  for  which 
he  was  to  be  paid  the  sum  of  $422 ;  that  prior  to  the 
maMng  of  such  contract,  a  copy  of  which  was  filed 
with  the  complaint  and  made  a  part  thereof,  the 
county  council  of  said  county  had  appropriated  the 
necessary  funds  with  which  to  pay  for  said  bridge, 
and  that  appellee  had  duly  advertised  the  letting  of 
such  contract,  and  had  taken  all  the  necessary  steps 
preceding  the  letting  thereof ;  that  appellant  had  filed 
his  claim  for  said  contract  price  and  appellee  had 
allowed  thereon  the  sum  of  $397,  and  denied  that  it 
was  liable  to  appellant  for  the  remaining  $25  thereof. 
To  this  complaint  appellee  filed  a  single  paragraph  of 
answer  in  which  it  admitted  the  execution  of  the  con- 
tract in  suit,  and  that  it  agreed  to  pay  appellant  $422 
for  the  construction  of  bridge  No.  166  thereunder; 
that  appellant  filed  his  claim  for  $422  for  the  con- 
struction of  such  bridge,  and  that  appellee  allowed 
thereon  the  sum  of  $397  and  rejected  the  remaining 
$25  thereof.  Such  answer  then  alleges  in  substance 
that  the  auditor  of  said  county  drew  his  warrant, 
payable  to  appellant  for  said  sum  so  allowed  on  said 
daim;  that  appellant  accepted  said  warrant  and 
received  thereon  the  sum  of  $397,  which  he  retains, 
and  that  said  action  was  brought  to  recover  $25  of 
said  claim  that  was  disallowed  by  appellee.    To  this 
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answer  appellant  filed  a  reply  in  two  paragraphs,  the 
first  of  which  was  a  general  denial,  and  the  second 
alleges  in  substance  the  filing  of  said  claim  for  $422, 
the  allowance  of  $397  thereon,  the  rejection  of  the 
remaining  $25  thereof  by  appellee,  and  the  bringing 
of  this  action  for  said  sum  so  rejected ;  that  said  sum 
of  $397  had  befen  received  by  appellant,  but  that  the 
same  had  not  been  agreed  upon  as  the  sum  which  he 
would  accept  in  full  settlement  of  such  claim;  that 
the  allowance  of  such  sum  was  not  the  result  of  any 
settlement  or  compromise;  that  he  did  not  receive 
the  same  in  full  settlement  of  his  said  claim,  as 
appellee  well  knew,  but  accepted  the  same  as  part 
payment  only ;  that  said  bridge  No.  166  for  which  said 
claim  was  filed  had  been  fully  completed  in  all  things 
in  accordance  with  the  plans  and  specifications  there- 
for, and  to  the  acceptance  of  the  engineer  in  charge ; 
that  no  claim  was  ever  made  by  appellee  to  the  con- 
trary, but  that  it  arbitrarily  deducted  from  his  said 
claim  the  said  sum  of  $25  without  right.  To  this 
aflSrmative  paragraph  of  reply  appellee  filed  its 
demurrer  for  want  of  facts,  on  the  ground  that  it 
showed  that  appellant  had  waived  its  right  to  Ktigate 
the  demand  set  out  in  the  complaint  by  accepting  the 
amount  allowed  on  his  claim  by  appellee.  The  court 
sustained  this  demurrer,  to  which  ruling  appellant 
excepted. 

The  complaint  in  cause  No.  4,735  is  in  two  para- 
graphs. The  first  paragraph  contains  substantially 
the  same  allegations  as  the  complaint  in  cause  No. 
4,648,  except  that  it  seeks  to  recover  a  balance  of  $300 
due  for  the  construction  of  bridge  No.  167,  for  which 
it  is  alleged  appellant  was  to  receive  $623.  The  sec- 
ond paragraph  differs  from  the  first,  in  that  it  alleges 
that  appellant  filed  his  claim  for  a  part  of  the  con- 
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tract  price  for  such  bridge,  to  wit,  $323 ;  that  said 
sum  was  allowed  and  paid  by  appellee ;  that  after  the 
completion  of  said  bridge  No.  167  plaintiff  filed  his 
claim  for  the  balance  of  said  contract  price,  to  wit, 
$300;  that  appellee  allowed  thereon  the  sum  of  $275, 
and  refused  to  allow  the  balance  thereof ;  that  appel- 
lant refused  to  accept  said  amount  so  allowed,  and 
never  received  any  part  thereof;  and  that  said  sum 
of  $300  is  now  due  and  owing  appellant. 

Appellee  answered  said  complaint  by  alleging  in 
substance  that  appellant  filed  his  claim  for  $623  on 
account  of  the  construction  of  bridge  No.  167;  that 
appellee  allowed  thereon  the  sum  of  $323  and  rejected 
the  remainder  thereof;  that  appellant  accepted  said 
sum  so  allowed,  and  that  this  action  was  brought  to 
recover  the  remaining  $300  for  the  construction  of 
said  bridge  No.  167. 

To  this  answer  appellant  filed  a  reply,  the  nature  of 
which  is  not  disclosed  by  the  record.  Trial  by  the 
court,  finding  for  appellee,  and  judgment  against 
appellant  for  costs.  Appellant  filed  his  motion  for  a 
new  trial,  which  was  overruled. 

The  errors  assigned  and  relied  on  for  reversal  are 
that  the  court  erred  in  sustaining  appellee's  demur- 
rer to  the  second  paragraph  of  reply  in  cause  No. 
4,648,  and  in  overruling  appellant's  motion  for  a  new 
trial.  The  first  assigned  error  cannot  be  sustained, 
as  the  facts  alleged  in  said  paragraph  of  reply  are 
clearly  not  sufficient  to  avoid  the  answer  to  which  it 
is  addressed.  Such  answer  is  drawn  on  the  theory  of 
a  waiver  by  appellant  of  his  right  to  maintain  an 
action  for  the  portion  of  his  claim  disallowed,  by  the 
acceptance  of  the  portion  allowed.  The  facts  set  up 
in  such  paragraph  of  reply  would  not  avoid  the  effect 
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of  such  acceptance,  and  hence  the  court  did  not  err  in 
its  ruUng  on  such  demurrer. 

Appellant  assigned  the  following  reasons  for  a 

new  trial:     (1)  The  decision  of  the  court  is  contrary 

to  law;  (2)  the  decision  of  the  court  is  not  sus- 

1.  tained  by  sufficient  evidence;  (3)  the  decision 
is  contrary  to  the  evidence.  The  last  reason 
assigned  fails  to  present  any  question  to  this 

2.  court  for  its  determination.  Bass  v.  Citizens 
Trust  Co.  (1903),  32  Ind.  App.  583,  70  N.  E. 

400.  In  considering  the  questions  properly  raised  by 
the  motion  for  a  new  trial,  we  must  direct  our  atten- 
tion to  the  evidence,  but  in  doing  so  this  court  will 
not  weigh  the  same  for  the  purpose  .of  determining 
where  the  preponderance  lies.  If  proper  evidence 
was  heard  by  the  trial  court  upon  which  to  base  its 
decision,  this  court  will  not  review  it.  Beavers  v. 
Bess  (1914),  58  Ind.  App.  287,  108  N.  E.  266;  Van- 
dalia  R.  Co.  v.  Hoti'se  (1914),  59  Ind.  App.  10, 108  N. 
E.  872;  Nicholson  v.  Smith  (1915),  60  Ind.  App.  ^85, 

110  N.  E.  1007;  Dorrell  v.  Herr  (1915),  184  Ind.  445, 

111  N.  E.  614. 

We  shall  first  consider  the  evidence  with  reference 
to  that  portion  of  appellant 's  claim  for  the  construc- 
tion of  bridge  No.  166,  which  appellee  refused 

3.  to  allow,  being  the  $25  for  which  cause  No. 
4,648  was  begun.     There  is  no  dispute  in  the 

evidence  relating  to  the  execution  of  the  contract,  the 
construction  of  the  bridge,  the  acceptance  of  the  same, 
the  filing  of  a  claim  for  the  full  contract  price  of 
$422,  the  allowance  of  $397  thereon,  the  disallowance 
of  the  remaining  $25  thereof,  and  the  acceptance  by 
appellant  of  the  amount  so  allowed.  The  sole  ques- 
tion is  as  to  the  legal  effect  of  such  acceptance  under 
the  attending  circumstances.    It  is;  now  firmly  settled 
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in  this  state  that  where  a  board  of  county  commis- 
sioners allows  part  of  a  claim  filed  before  it  for  allow- 
ance, and  disallows  the  balance  thereof,  the  claimant 
in  accep|;ing  the  amount  allowed,  although  less  than 
the  sum  claimed,  thereby  waives  his  right  to  litigate 
in  relation  to  the  balance  rejected.  Butler  v.  Board, 
etc.  (1911),  177  Ind.  440,  98  N.  E.  185;  Western  Con- 
struction Co.  V.  Board,  etc.  (1912),  178  Ind.  684,  98  N. 
E.  347;  Board,  etc.  v.  State,  ex  rel.  (1913),  179  Ind. 
644,  102  N.  E.  97;  Herald  Publishing  Co.  v.  State, 
ex  rel.  (1916),  63  Ind.  App.  465,  114  N.  E.  703.  Ap- 
pellant does  not  question  the  rule  stated,  but  insists 
that  the  circumstances  imder  which  he  accepted  the 
amount  allowed  him  on  such  claim  renders  the  rule 
inapplicable.  The  evidence  discloses  that  at  the  time 
the  county  auditor  delivered  the  warrant  appeUani 
said  to  him  that  it  was  not  for  the  full  amount,  but  he 
would  accept  it  as  part  payment;  that  the  auditor 
answered,  *'You  had  just  as  well  take  the  warrant, 
and*  I  will  note  it  on  the  book  ^  ^ ;  that  appellant  then 
said,  ''AH  right  if  you  note  it  that  way  it  will  be  all 
right,  ^'  and  accepted  the  warrant.  Appellants  also 
testified  that  he  did  not  accept  the  warrant  as  full  set- 
tlement of  the  amount  due  him  for  the  construction  of 
the  bridge,  and  that  there  was  never  any  controversy 
as  to  the  amount  due  him  on  that  account.  Appellant 
contends  that  thege  facts  show  that  he  did  not  accept 
the  warrant  for  the  amount  allowed  on  his  claim  in 
full  settlement  of  the  amount  due  thereon,  and  hencb 
did  not  waive  his  right  to  sue  for  the  balance  thereof. 
We  cannot  concur  in  this  contention.  The  action  of 
appellee,  in  passing  on  such  claim,  appears  to  have 
been  taken  in  the  due  course  of  business,  unaffected 
by  any  agreement  with  appellant.  What  may  have 
been  said  between  him  and  the  auditor  when  he. 
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.accepted  such  warrant  in  no  way  bound  appellee.  The 
auditor's  sole  duty  in  that  regard  was  to  draw  and 
deliver  the  warrant  in  pursuance  of  the  allowance 
made  by  appellee.  He  had  no  authority  to  bind 
appellee  by  any  agreement,  as  to  the  acceptance  of 
such  warrant,  or  the  legal  ^ffect  thereof.  That  appel- 
lant could  not  give  character  to  his  acceptance  nor 
control  the  legal  effect  thereof  by  any  mental  reser- 
vation, secret  intentions,  or  ex  parte  statements  made 
at  the  time,  is  so  apparent  as  to  make  argument 
unnecessary.      It  is  a  well-established  rule  that  a 

party  may  not  accept  a  benefit,  based  on  the 
4.     legality  of  an  adjudication,  and  thereafter  be 

heard  to  complain  that  it  is  erroneous.  McGrew 

V.  Grayston   (1896),  144  Ind.  165,  41  N.  E. 
3.     1027;  Sonntag  v.  Klee  (1897),  148  Ind.  536,  47 

N.  E.  962;  Williams  v.  Richards  (1898),  152 
Ind.  528,  53  N.  E.  765 ;  State,  ex  rel.  v.  City  of  Peru 
(1914),  182  Ind.  689,  107  N.  E.  737;  Maihen  v.  Mar^ 
love  (1911),  48  Ind.  App.  617,  96  N.  E.  501;  Beard  v. 
Hosier  (1914),  58  Ind.  App.  14,  107  N.  E.  558.  The 
principle  involved  in  this  rule  has  been  applied  to  the 
determination  of  boards  of  commissioners  in  passing 
on  claims  filed  before  them,  notwithstanding  they  act 
i^  an  administrative  capacity  in  so  doing.  Butler  v. 
Board,  etc.,  supra;  Western  Construction  Co.  v. 
Board,  etc.,  supra;  Herald  Publishing  Co.  v.  State,  ex 
rel.,  supra.  The  law  therefore  determines  the  legal 
effect  of  appellant 's  act  in  accepting  the  warrant  for 
the  part  of  the  claim  allowed  by  appellee,  and  he  is 
bound  thereby.  We  conclude  that  the  trial  court  may 
have  properly  found  that  appellant  had  waived  his 
right  to  recover  payment  of  the  amount  disallowed  by 
the  board  in  an  independent  action. 

We  shall  next  consider  the  evidence  with  reference 
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to  the  claim  for  the  balance  of  the  contract  price  for. 
the  construction  of  bridge  No.  167,  for  which 
5.  cause  No.  4,735  was  begun.  The  evidence  ap- 
pears to  establish  the  following  facts:  That 
the  contract  in  suit  was  duly  executed ;  that  appellant 
constructed  such  bridge  and  filed  his  claim  for  the 
full  amount  of  the  contract  price  therefor  at 
appellee's  December  tenu,  1911 ;  that  at  said  term  the 
engineer  in  charge  reported  that  said  bridge  had  not 
been  properly  constructed,  and  appellee,  by  an  order 
entered  on  December  1,  1911,  refused  to  accept  the 
same;  that  thereafter  on  the  seventh  day  of  said 
month,  the  parties  entered  into  a  supplemental  agree- 
ment, changing  the  plans  and  specifications  as  to  the 
banisters  of  such  bridge;  that  at  such  term  appellee 
allowed  the  sum  of  $323  on  appellant's  claim,  and  dis- 
allowed the  remainder  thereof;  that  appellant 
accepted  a  warrant,  drawn  by  the  auditor  of  said 
county  for  that  part  of  said  claim  so  allowed,  and  in 
receipting  therefor  made  the  following  notation 
immediately  following  his  name  (as  part  payment) ; 
that  thereafter  appellant  completed  said  bridge,  and 
prior  to  appellee's  August  term,  1912,  filed  his  claim 
for  the  remainder  of  the  contract  price  for  the  con- 
struction of  said  bridge  No.  167,  to  wit,  $300;  th^t 
appellee  at  said  term  accepted  said  bridge  on  the 
report  of  the  engineer  and  inspector  in  charge, 
allowed  $275  on  said  claim,  and  disallowed  the 
remainder  thereof;  that  appellant  refused  to  accept 
the  amount  so  allowed,  and  instituted  said  cause  No. 
4,735  to  recover  the  balance  of  $300  alleged  to  be  due 
him  for  the  construction  of  said  bridge. 

Appellee  claims  that  such  facts  bring  appellant 
clearly  within  the  rule  stated  supra  with  reference  to 
the  effect  of  an  acceptance  by  a  claimant  of  the 
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amount  allowed  by  a  board  of  county  fcommissioners 
on  a  claim  filed  before  it.     The  correctness  of  such 
contention  depends  upon  the  construction  placed  on 
the  act  of  such  board  in  making  the  allowance  of  $323 
on  the  claim  first  filed  by  appellant  relating  to  said 
bridge  No.  167.    If  such  act  may  properly  be  con- 
strued to  be  a  final  determination  by  such  board  of 
commissioners  of  the  amount  due  appellant  for  the 
construction  of  such  bridge  under  its  contract  with 
him  therefor,  then  such  rule  must  be  held  to  apply, 
and  appellant,  by  reason  of  his  acceptance  of  the 
amount  so  allowed,  would  have  no  right  to  recover  in 
this  action  for  the  balance  of  such  contract  price.    On 
the  other  hand,  if  the  proper  construction  of  such  act 
leads  us  to  the  conclusion  that  such  allowance  was 
intended  by  said  board  only  as  a  partial  payment  on 
the  contract  price  for  such  bridge,  then  said  rule  can- 
not be  held  to  apply,  and  appellant  would  not  be  pre-  • 
eluded  from  maintaining  this  action,  under  the  cir- 
cumstances shown.    From  the  facts  established  by 
the  uncontradicted  evidence,  we  conclude  that  such 
allowance  was  in  fact  intended  by  said  board  only  as 
such  partial  payment,  notwithstanding  the  fact  that 
such  claim  was  filed  for  the  full  contract  price  there- 
for.    This  appears  to  be  the  only  proper  inference 
that  can  be  drawn  from  the  undisputed  facts.    It  will 
be  noted  that  at  the  term  such  board  of  commissioners 
acted   on  appellant's   said   claim,   the    engineer   in 
charge  of  the  construction  of  such  bridge  reported  to 
said  board  that  said  bridge  had  not  been  properly 
constructed,  and  that  said  board,  by  an  order  entered 
on  December  1, 1911,  refused  to  accept  the  same ;  and 
that  thereafter  on  the  seventh  day  of  said  month,  the 
parties    entered    into    a '  supplemental    agreement 
changing  the  plans  and  specifications  as  to  the  banis- 
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ters  of  such  bridge.  It  is  apparent,  therefore,  that 
such  board  was  not  attempting  to  determine  the 
amount  that  would  be  due  appellant  when  the  bridge 
was  finally  completed  And  accepted  by  it,  and  to  make 
an  allowance  on  such  claim  accordingly,  but  only 
intended  to  make  a  partial  payment  on  the  contract 
price,  in  view  of  its  uncompleted  condition,  and  its 
nonacceptance  of  the  same.  The  conclusion  we  have 
reached  finds  support  in  the  subsequent  act  of  such 
board,  in  allowing  appellant  the  sum  of  $275  on  his 
claim  for  the  balance  of  the  contract  price  for  such 
bridge,  after  he  had  done  further  work  thereon,  the 
engineer  and  inspector  in  charge  had  reported  it  com- 
pleted and  the  board  had  accepted  the  same.  In 
fact,  our  conclusion  admits  of  the  only  reasonable 
explanation  of  appellee's  conduct  in  making  such 
subsequent  allowance.  It  should  be  noted  that  in 
making  said  second  allowance  the  board  did  not 
attempt  to  rescind  or  set  aside  its  former  action,  nor 
to  reconsider  the  amount  allowed  appellant  on  the 
bridge  in  its  uncompleted  condition,  but  only  assumed 
to  determine  the  balance  due  him  for  the  bridge, 
which  had  been  completed  and  accepted  subsequently 
to  said  first  allowance.  Therefore  the  rule  laid  down 
in  that  regard  in  Myers  v.  Gibson  (1898),  152  Ind. 
500,  53  N.  E.  646,  is  not  applicable.  In  reaching  this 
conclusion,  we  have  not  been  unmindful  of  the 
6.  fact  that  when  a  board  of  county  commission- 
ers acts  on  a  claim  filed  before  it  by  allowing  a 
part  thereof  and  rejecting  the  remainder,  it  thereby 
exhausts  its  powers  with  reference  thereto,  and 
thereafter  has  no  jurisdiction  to  consider  the  same, 
in  whole  or  in  part,  as  originally  filed  or  as  refiled,  as 
held  in  Western  Construction  Co.  v.  Board,  etc, 
supra.    Such  rule,  however,  should  not  be  extended 
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in  its  application  to  cases  where  allowances  are 
5.  made  as  partial  payments  only,  or  used  to 
defeat  subsequent  claims  made  under  changed 
conditions  which  warrant  the  same,  although  arising 
out  of  contracts  in  which  prior  payments  have  been 
made.  Such  an  application  in  the  instant  case 
would  violate  the  evident  spirit  of  the  rule,  and  work 
an  injustice  not  warranted  by  the  facts. 

The  uncontradicted  evidence  shows  that  appellant 
has  an  enforceable  claim  against  appellee  for  some 
amount  for  the  construction  of  bridge  No.  167,  and 
the  trial  court  therefore  erred  in  overruling  appel- 
lant's motion  for  a  new  trial.  Judgment  reversed, 
and  cause  remanded,  with  instructions  to  sustain 
appellant 's  motion  for  a  new  trial,  and  for  other  pro- 
ceedings not  inconsistent  with  this  opinion. 

Note. — Reported  In  117  N.  E.  876.  Counties :  allowance  or  rejec* 
tion  of  claims  against  counties,  55  Am.  St  203,  15  0.  J.  659 ;  part 
payment  as  satisfaction  of  claim  against  county,  Ann.  Gas.  1914D 
824. 


Tbeloab  V  Haebis. 

[No.  9,315.    Filed  December  4.  1917.] 

"L  Mamcious  Pbosecution.  —  Action,  —  Chrounds.  —  Proceeding  to 
Determine  Sanity, — A  proceeding  alleged  to  have  been  maliciously 
instituted  and  prosecuted  by  defendant  against  plaintiff  under 
§3691  et  seq.  Bums  1914,  §2842  et  seq.  R.  S.  1881,  to  determine 
whether  plaintiff  was  a  person  of  unsoimd  mind  and  entitled  to 
treatment  In  a  state  hospital  for  the  insane,  was  not  a  special 
proceeding,  extra  Judicial  in  character,  but  a  civil  action  afford- 
ing grounds  for  an  action  for  malicious  prosecution,  if  maliciously 
begun  without  probable  cause  and  terminating  in  a  finding  and 
judgment  in  favor  of  plaintiff,    p.  64. 

2.  Malictous  Prosecution. — Action, — Grounds, — ^The  gist  of  the 
action  for  malicious  prosecution  is  that  the  plaintiff  has  been 
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improperly  made  the  subject  of  legal  process  to  his  damage,  the 
essential  elements  being  a  malicious  prosecution  of  some  legal  pro- 
ceeding without  probable  cause  before  some  judicial  officer  or 
tribunal  resulting  in  humiliation,  vexation  and  expense  to  the 
person  wrongfully  prosecuted,    p.  67. 

3.  Malicious  Prosecution. — Judicial  Proceeding.— A  judicial  pro- 
ceeding means  any  proceeding  for  the  purpose  of  obtaining 
such  remedy  as  the  law  allows,  and  when  a  regular  constituted 
court  of  justice  is  authorized  to  hear  and  determine  a  question  of 
fact  or  a  mixed  question  of  law  and  fact,  upon  evidence  to  be 
produced  before  it,  and  thereupon  to  render  a  decision  affecting 
the  material  rights  or  interests  of  one  or  more  i)ersons,  the  pro- 
ceeding must  be  regarded  as  judiciaL    p.  68. 

4.  Malicious  Prosecution. — Action. — Complaint. — Sufficiency. — In 
an  action  for  malicious  prosecution,  a  complaint  alleging  that 
defendant  maliciously  and  without  probable  cause  brought  an 
action  before  a  justice  of  the  peace  falsely  charging  that  plaintiff 
was  insane  and  that  defendant  had  observed  the  first  signs  of 
insanity  about  four  years  previous  to  the  filing  of  such  proceed- 
ing, specific  acts  being  set  forth,  that  judgment  was  rendered 
declaring  plaintiff  to  be  of  sound  mind,  and  that  he  was  impris- 
oned for  several  days  prior  to  his  acquittal,  is  sufficient  as  against 
demurrer,  though  upon  motion  the  pleader  might  properly  have 
been  required  to  state  specifically  upon  what  section  of  the  statute 
the  original  proceedings  to  determine  plaintiff's  sanity  was  based, 
p.  69. 

5.  Appeal. — Waiver  of  Error, — Briefs. — Grounds  of  a  motion  for  a 
new  trial  are  waived  by  appellant's  failure  to  present  them  in  his 
points  and  authorities,    p.  69. 

6.  Malicious  Prosecution. — Instructions. — Probable  Cause. — In  an 
action  for  malicious  prosecution  of  a  proceeding  to  have  plaintiff 
declared  insane,  an  instruction  that  unless  defendant  had  an 
honest  and  strong  suspicion  that  plaintiff  was  insane  there  was  no 
probable  cause,  was  not  erroneous,    p.  70. 

7.  Malicious  Prosecution. — Instructions, — Probable  Cause. — In  an 
action  for  damages  resulting  from  the  alleged  malicious  prosecu- 
tion of  a  proceeding  to  have  plaintiff  declared  insane,  an  instruc- 
tion requiring  that  defendants  have  an  "honest  and  strong  belief" 
in  plaintiff's  insanity  to  show  probable  cause,  was  technically 
erroneous,    p.  70. 

8.  Malicious  Prosecution. — Probable  Cause. — Honest  Belief. — A 
suspicion  strong  enough  to  create  an  honest  belief  that  one  is 
insane  is  sufficient  to  show  probable  cause  for  the  prosecution  of  a 
proceeding  to  have  such  person  declared  insane,    p.  70. 
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ft  Malicious  Prosecution. — Instructions, — Harmless  Errors — 
Assumption  of  Facts. — ^In  an  action  for  malicious  prosecution,  an 
instruction  that  the  suing  out  of  a  writ  of  insanity  against  one 
alleged  to  be  insane,  ''as  was  done  by  the  defendant  in  this  case," 
when  the  person  charged  is  not  insane,  is  a  wrongful  act,  and  if 
done  without  lawful  Justification  or  excuse  it  is  malicious,  is  not 
prejudicial  to  defendant  because  assuming,  as  proved,  material 
facts,  where  defendant  did  not  dispute  the  filing  of  the  affidavit 
required  in  such  cases  by  13692  Bums  1914,  §2843  R.  S.  1881. 
p.  70. 

10.  Malicious  Peosecution. — Instructions. — ProMhle  Cause. — In 
an  action  for  malicious  prosecution  of  a  proceeding  to  have  plain- 
tiff declared  insane,  a  requested  instruction  purporting  to  enumer- 
ate the  facts  which  would  authorize  a  verdict  for  defendant  was 
defective  and  properly  refused,  where  it  made  defendant's  honest 
belief  of  plaintifTs  insanity  based  on  defendant's  knowledge  of 
plaintiff's  acts  and  conduct,  possessed  at  the  time  of  the  institu- 
tion of  the  sanity  inquest,  alone  sufficient  to  show  probable  cause, 
p.  7L 

11.  Malicious  Prosecution. — Pro}>ahle  Cause. — To  show  probable 
cause  for  the  prosecution  of  a  proceeding  to  have  a  person 
declared  of  unsound  mind  it  must  appear  that  the  prosecutor 
made  such  inquiry  as  the  case  rendered  convenient  and  proper, 
and  which  a  man  of  caution  would  make  under  like  circum- 
stances, but,  where  the  personal  knowledge  of  the  prosecutor  is 
such  that  it  induces  in  him  an  honest  belief  of  the  probable  guilt 
of  the  accused  and  would  induce  that  belief  in  the  mind  of  a 
man  of  ordinary  prudence  and  caution,  further  inquiry  is  unnec- 
essary,   p.  71. 

12.  Appeal. — Harmless  Error. — Instruction — In  an  action  for 
malicious  prosecution  of  a  proceeding  to  have  plaintiff  declared  a 
person  of  unsound  mind,  an  instruction,  upon  condition  that  the 
Jury  find  the  other  facts  made  necessary  by  it,  making  defendant's 
belief  as  to  plaintifTs  insanity  the  only  other  essential  element  of 
probable  cause  and  omitting  any  requirement  that  the  facts 
enumerated  should  be  such  as  would  create  a  belief  of  guilt  in  a 
man  of  ordinary  prudence  and  caution,  was  not  prejudicial  to 
defendant  where  the  other  findings  made  necessary  by  such 
instruction  were  such  as  to  necessitate  the  inference  in  the  minds 
of  men  of  ordinary  intelligence  and  prudence  that  plaintiff  was 
of  unsound  mind.    p.  72. 

13.  Malicious  Prosecution. — Instruction. — Prohahle  Cause. — In  an 
action  for  malicious  prosecution  of  a  proceeding  to  determine 
plaintiffs  sanity,  an  instruction  on  the  subject  of  probable  cause, 
which  affirmatively  did  no  more  than  infoim  the  Jury  that  the 
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finding  of  the  facts  hypothetically  stated  therein  would  require  it 
to  find  that  defendant  had  probable  cause,  and  left  the  jury  to 
understand  that  only  a  finding  of  all  of  such  facts  would  authorize 
a  finding  of  probable  cause,  was  prejudicial  to  defendant  and 
cause  for  reversal,  where  the  facts  stated  in  such  instruction 
were  so  numerous  and  of  such  a  character  that  several  combina- 
tions or  groups  thereof  less  than  the  whole  number  would  have 
justified  a  man  of  ordinary  intelligence,  prudence  and  caution  in 
believing  that  plaintiff  was  of  unsound  mind.    p.  77. 

14.  Malicious  Prosecution. — Probable  Cause, — Advice  of  Counsel, 
— ^Where  the  person  charged  as  instituting  a  malicious  prosecution 
honestly  sought  the  advice  of  counsel  and  disclosed  to  him  all  the 
material  facts  relating  to  the  case,  ascertained  or  ascertainable 
by  the  exercise  of  due  diligence,  and  the  counsel  advised  prosecu- 
tion which  was  then  Instituted,  there  was  probable  cause,    p.  77. 

15.  Evidence. — Presumptions, — Knowledge  of  Law. — One  insti- 
tuting a  proceedings  under  |3691  et  scq.  Burns  1914,  §2842  et  seq. 
R.  S.  1881,  to  determine  whether  another  is  insane  and  entitled  to 
treatment  in  a  state  hospital  for  the  insane,  is  chargeable  with 
knowledge  of  the  provisions  and  purposes  of  the  statute,    p.  79. 

16.  Malicious  Prosecution. — Probable  Cause, — Charge  of  Insanity. 
— In  an  action  for  malicious  prosecution  of  a  proceedings  predi- 
cated on  §3691  et  seq,*  Bums  1914,  §2842  et  seq,  R.  Si  1881,  to 
determine  whether  plaintiff  was  insane  and  entitled  to  treatment 
in  the  state  insane  hospital  the  inquiry  as  regards  the  question  of 
probable  cause  was  whether  defendant,  at  the  time  he  instituted 
the  original  proceeding,  \^ad  such  knowledge  and  information  as, 
would  have  created  in  the  mind  of  a  person  of  ordinary  prudence 
and  caution  a  strong  suspicion  that  plaintiff  was  of  unsound 
mind  to  such  a  degree  that  he  was  a  proper  subject  to  be  admitted 
as  a  patient  in  the  state  hospital  for  the  insane,  and  whether 
defendant  entertained  an  honest  belief  that  plaintiff  was  of 
unsound  mind.    p.  79. 

17.  Malicious  Prosecution. — Probable  Cause. — Jury  Questions, — 
In  an  action  for  a  malicious  prosecution  of  a  proceeding  based  on 
§3691  et  seq.  Burns  1914,  §2842  R.  S.  1881,  to  determine  plaintiff's 
sanity,  whether  the  evidence  shows  that  defendant,  at  the  time  he 
filed  the  proceeding,  honestly  believed  plaintiff  to  be  insane,  and 
whether  the  facts  would  induce  in  the  mind  of  a  man  of  ordinary 
intelligence  and  prudence  an  honest  belief  that  plaintiff  was 
insane,  are  questions  of  fact  for  the  jury.    p.  81. 

From  Clark  Circuit  Court;  George  B.  Mclntyre, 
Special  Judge. 
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Action  by  James  Harris  against  Henry  Treloar. 
From  a  judgment  for  plaintiflf,  the  defendant  appeals. 
Reversed. 

Edward  C.  Hughes  and  H.  W.  Phipps,  for  appel- 
lant- 

Laurent  A.  Douglas  and  George  C.  Kopp,  for 
appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment  for 
$650  in  an  action  brought  by  appellee  to  recover  dan^- 
ages  alleged  to  have  been  sustained  by  him  as  a  result 
of  an  alleged  malicious  prosecution  instituted  against 
him  by  appellant. 

The  amended  complaint  is  in  one  paragraph  and 
charges  in  substance:  That  on  November  28,  1913, 
the  appellant  maliciously  and  without  probable  cause 
brought  an  action  against  appellee  in  the  court  of 
James  S.  Keigwin,  a  justice  of  the  peace  in  and  for 
JefFersonville  township,  Clark  county,  Indiana,  upon 
a  false  and  groundless  charge,  viz.,  that  appellant 
charged  appellee  with  being  insane,  that  he  observed 
the  first  signs  of  insanity  about  four  years  previous 
to  the  filing  of  such  proceedings ;  that  said  signs  con- 
sisted of  appellee 's  running  as  if  in  fear  of  some  one, 
irrational  talk,  and  manifestations  of  violence  and 
anger ;  that  such  proceedings  were  had  that  upon  the 
trial  of  said  cause  on  December  1,  1913,  a  judgment 
was  rendered  for  the  appellee,  declaring  him  to  be  of 
sound  mind,  and  said  action  and  suit  was  there- 
upon terminated,  and  appellee  was  acquitted  of  said 
charge;  that  on  November  29,  1913,  appellee  was 
taken  into  custody  by  an  officer,  and  taken  to  the 
county  jail,  where  he  was  incarcerated  and  held  as  a 
prisoner  from  said  date  until  December  1,  1913,  the 
date  of  his  trial  and  acquittal ;  that  during  appellee 's 
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said  absence,  and  because  thereof,  his  home  was 
wholly  destroyed  by  fire ;  that  such  building  and  the 
contents  thereof  were  of  the  value  of  $500;  that  he 
had  therein  $250  in  gold  and  $150  in  paper  money; 
that  $30  of  the  gold  and  $150  of  the  paper  money  were 
destroyed  and  totally  lost  because  of  said  fire;  that 
the  destruction  of  his  home  and  contents  as  afore- 
said and  the  loss  of  said  money  because  of  said  fire 
were  due  to  the  action  of  appellant  in  causing  him  to 
be  placed  in  jail  and  taking  him  away  from  his  home, 
thereby  leaving  said  home  and  property  improtected 
and  uncared  for ;  that,  if  it  had  not  been  for  the  afore- 
said conduct  and  action  of  appellant,  he  could  have 
protected  his  home  and  saved  his  money  and  pre- 
vented his  property  from  being  burned  and 
destroyed;  that  because  of  said  malicious  action  on 
the  part  of  appellant,  's^ithout  probable  cause, 
appellee  has  suffered  great  physical  pain  and  mental 
anguish  and  humiliation  and  was  caused  to  expend 
fifty  dollars  attorney's  fees  to  defend  said  insanity 
proceedings,  whereby  he  has  been  damaged  in  the 
sum  of  $5,000  as  aforesaid.  A  demurrer  to  this  com- 
plaint was  overruled.  A  motion  for  new  trial  and  a 
motion  in  arrest  of  judgment  were  each  overruled. 
Said  several  rulings  of  the  trial  court  are  separately 
assigned  as  error  and  relied  on  for  reversal. 

The   memorandum  accompanying  said   demurrer 
challenges  the  sufficiency  of  the  complaint  on  four 
grounds,  viz.:     (1)  It  fails  to  show  by  direct  aver- 
ment the  nature  of  the  charge  alleged  to  have 

1.     been  filed  by  appellant  against  appellee;  (2) 
the  second,  third,  and  fourth  grounds,  in  dif- 
erent  language,  present  substantially  the  same  objec- 
tion, and  are  to  the  following  effect,  viz.,  that  the  pro- 
ceeding alleged  to  have  been  maliciously  instituted 
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and  prosecuted  by  appellant  against  appellee,  being 
a  proceeding  brought  under  the  statute,  §§3691,  3692 
et  seq.  Burns  1914,  §§2842,  2843  E.  S.  1881,  to 
determine  whether  appellee  was  a  person  of 
unsound  mind  and  entitled  to  treatment  in  the  insane 
hospital  of  this  state,  is  not  a  civil  action^  but  is  a 
special  proceeding,  extrajudicial  in  character,  the 
institution  or  prosecution  of  which  will  not  authorize 
an  action  for  malicious  prosecution.  The  appellant, 
in  support  of  his  contention,  cited  the  following  cases : 
Gooding  v.  State,  ex  rel.  (1906),  39  Ind.  App.  42,  78 
N.  E.  257;  Galbreath  v.  Black  (1883),  89  Ind.  300; 
Leinss  v.  Weiss  (1904),  33  Ind.  App.  347,  71  N.  E. 
254;  Naanes  v.  State  (1896),  143  Ind.  299,  304,  42  N. 
E.  609;  Berry  v.  Berry  (1896),  147  Ind.  176,  46  N.  E. 
470. 

The  first  case  lends  no  support  to  his  contention. 
The  second  case,  supra,  holds  that  a  proceeding  for 
the  appointment  of  a  guardian  under  §2545  B.  S. 
1881,  §2715  Bums  1914,  is  ex  parte  in  character, 
authorized  by  a  special  statute,  and  has  few  of  the 
qualities  or  attributes  of  a  civil  action.  This  case, 
in  so  far  as  it  holds  that  such  proceeding  is  ex  parte, 
has  been  overruled  by  the  later  decisions  of  the  Su- 
preme Court.  Martin  v.  Mot  singer  (1892),  130  Ind. 
555,  30  N.  E.  523;  Jessup  v.  Jessup  (1893),  7  Ind. 
App.  573,  34  N.  E.  1017 ;  Berry  v.  Berry,  supra. 

The  Supreme  Court  has  expressly  recognized  that 
an  unsuccessful  attempt  to  have  one  declared  of  un- 
sound mind  under  §2545,  supra,  where  such  proceed- 
ing is  instituted  without  probable  cause  and  with 
malice,  furnishes  a  cause  of  action  for  malicious 
prosecution.  Lockenour  v.  Sides  (1877),  57  Ind.  360, 
26  Am.  Bep.  58,  and  cases  cited. 

Leinss  v.  Weiss,  supra,  simply  holds  that  the  mere 
Vol.  66 — 5. 
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fact  that  one  may  have  once  been  admitted  to  the  hos- 
pital for  the  insane  is  not  of  itself  notice  to  those  who 
might  deal  mth  him  in  good  faith,  that  the  discharge 
of  snch  a  person  as  cured  is  as  much  notice  of  the  fapt 
that  such  person  is  sane  as  the  inquest  and  admission 
to  such  hospital  is  notice  of  his  insanity. 

The  case  which  in  our  judgment  lends  most  sup- 
port to  appellant's  contention  is  that  of  Naanes  v. 
State,  supra,  wherein  the  court,  at  page  304,  speak- 
ing of  the  proceeding  provided  by  the  act  of  1881 
(being  §2843  E.  S.  1881,  ^§.3692  Burns  1914)  says  that: 
''It  is  extrajudicial,  and  is  not  intended,  as  is  the 
judicial  proceeding  in  rem  for  the  appointment  of  a 
guardian  for  the  person  and  property  of  a  lunatic,  to 
fix  the  status  of  the  person  over  whom  the  inquisi- 
tion is  held."  When  we  look  to  the  facts  of  said  case 
in  which  tHs  language  was  used  and  the  question 
there  under  consideration,  we  do  not  think  it  of  con- 
trolling influence  as  affecting  the  question  here  under 
consideration.  The  defendant  in  that  action,  who 
was  being  prosecuted  for  a  crime,  had  interposed  a 
plea  of  insanity.  At  the  trial  the  state  was  permitted 
to  introduce  in  evidence  the  proceedings  of  an  exam- 
ination by  a  commission  appointed  under  §2843  R.  S. 
1881,  supra,  to  inquire  into  the  sanity  of  the  defend- 
ant, such  proceeding  and  examination  having  been 
had  a  short  time  before  such  trial,  and  the  Supreme 
Court,  in  support  of  its  holding  that  the  admission  of 
such  evidence  constituted  error,  very  properly  we 
think,  held  that  such  proceedings  were  for  the  pur- 
pose of  determining  whether  the  person  alleged  to  be 
insane  is  a  proper  subject  to  be  admitted  as  a  patient 
for  treatment  in  the  hospital  for  the  insane ;  and 
hence  that  such  proceeding  was  extrajudicial  in  so 
Voi.  66—5 
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far  as  there  anight  be  any  implied  adjudication  fixing 
the  mental  status  of  the  person  alleged  to  he  insane^ 
for  the  purpose  of  any  action  other  than  such  proceed- 
ing, or  for  any  purpose  other  than  the  single  purpose 
contemplated  hy  such  proceeding.  We  do  not  think, 
however,  that  the  court  meant  that  the  proceedings 
before  snch  examining  board  and  th6  judgment 
therein  were  themselves  extrajudicial,  or  that  they 
were  extrajudicial  in  the  sense  that  they  would  fur- 
nish no  ground  for  complaint  or  cause  of  action  in 
favor  of  the  party  against  whom  they  were  instituted, 
when  they  were  maliciously  begun  without  probable 
cause  and  terminated  in  a  finding  and  judgment 
against  the  prosecutor  thereof. 

The  gist  of  the  action  for  malicious  prosecution  is 
that  the  *' plaintiff  has  improperly  been  made  the  sub- 
ject of  legal  process,  to  his  damage.'^    Herhe- 

2.  ner  v.  Crossan  (1902),  4  Pennewill  (Del.)  58, 
55  Atl.  223.  The  essential  elements  for  such 
an  action  is  a  malicious  prosecution  of  some  legal 
proceeding  without  probable  cause  before  some  judi- 
cial  officer  or  tribunal.  The  scandal  or  the  humilia- 
tion, vexation,  and  expense  resulting  to  the  person 
thus  wrongfully  prosecuted  furnishes  the  ground 
upon  which  an  action  for  malicious  prosecution  will 
lie.  Turpin  v.  Eemy  .  (1833),  3  Blackf.  210,  216; 
Coffey  V.  Myers  (1882),  84  Ind.  105.  To  the  same 
effect,  see  the  following  cases :  Lockenour  v.  Sides, 
supra;  McCardle  v.  McGinley  (1882),  86  Ind.  538,  44 
Am.  Eep.  343;  Pennsylvania  Co.  v.  Weddle  (1885), 
100  Ind.  138, 143 ;  Stancliff  v.  Paimefer  (1862),  18  Ind. 
321,. 324,  and  cases  cited;  also,  Hilliard,  Torts  270, 
§14;  Hilliard,  Torts  (3d  ed.)  426,  427,  and  cases  there 
cited. 

A  general  definition  of  a  '*  judicial  proceeding"  is 


68  APPELLATE  COURT  OF  INDIANA, 

Treloar  v.  Harris — 66  Ind.  App.  59. 

I 

as  follows:  '* Judicial  proceeding  means  any  pro- 
ceeding for   the   purpose   of   obtaining   such 

3.  remedy  as  the  law  allows.'*  State,  ex  rel.  v. 
McCafferty  (1909),  25  Okl.  2, 105  Pac.  992,  997, 
L.  R.  A.  1915A  639.  A  more  specific  definition  ap- 
pears in  the  case  of  Martin  v.  Simpkins  (1894),  20 
Colo.  438,  444,  38  Pac.  1092,  1094,  and  is  as  f  oUows : 
' '  This  much,  however,  may  be  ^saf  ely  said :  ( The  court 
had  pointed  out  the  difficulty  of  ascertaining  the  line 
between  the  ministerial  and  judicial  acts.)  When  a 
regularly  constituted  court  of  justice  is  clothed  with 
authority  to  hear  and  determine  a  question  of  fact 
or  a  mixed  question  of  law  and  fact,  upon  evidence, 
written  or  oral,  to  be  produced  before  such  court,  and 
thereupon  to  render  a  decision  affecting  the  material 
rights  or  interests  of  one  or  more  persons  or  bodies 
corporate,  such  proceeding  by  the  court  must  be 
regarded  as  judicial,  and  the  decision  by  the  court 
may  properly  be  denominated  a  judgment.  *  * 

For  special  cases  in  which  the  proceedings  were 
held  to  be  judicial,  see  Imperial  Water  Co.  v.  Board, 
etc.  (1912),  162  Cal.  14,  120  Pac.  780,  782;  Scanlon  v. 
Deuel  (1911),  176  Ind.  208,  94  N.  E.  561;  People,  ex 
rel.  v.  Board,  etc..  Police  Commissioners  (1898),  155 
N.  Y.  40,  49  N.  E.  257;  In  re  Town  of  Hempstead 
(1898),  32  App.  Div.  6,  7,  52  N.  Y.  Supp.  618;  People, 
ex  rel  v.  Russell  (1865),  29  How.  Prac.  (N.  Y.)  176, 
178;  Kellogg  v.  Cochran  (1890),  87  Cal.  192,  25  Pac. 
677, 12  L.  R.  A.  104;  Hiersche  v.  Scott  (1901),  1  Neb. 
(Unof.)  48,  95  N.  W.  494;  Manz  v.  Klippel  (1914), 
158  Wis.  557, 149  N.  W.  375. 

The  three  cases  last  cited  were  cases  in  which  it 
was  held  that  a  prosecution  of  proceedings  under 
statutes  similar  to  §3691  et  seq.,  supra,  when  mali- 
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cious  and  without  probable  cause,  afforded  a  cause  of 
action  for  malicious  prosecution. 

We  think  that  both  reason  and  precedent  necessi- 
tate the  conclusion  that  appellee's  complaint  states  a 
cause    of    action,    and   hence    that    no    error 

4.  resulted  from  overruling  the  demurrer  thereto. 
It  is  proper  to  say  in  this  connection  that  the 

complaint  is  subject  to  criticism,  in  that  its  averments 
do  not  make  it  clear  upon  what  section  of  the  statute 
the  original  proceeding  filed  by  appellant  was  based, 
and  upon  motion  the  trial  court  would  have  been  just- 
ified in  requiring  it  to  be  made  more  specific.  It  also 
contains  some  averments  which  doubtless  would  have 
been  stricken  out  on  motion.  However,  the  evidence 
clearly  showed  the  original  proceeding  to  have  been 
predicated  on  §3691,  supra,  and  the  court  in  its 
instructions  to  the  jury  expressly  took  out  of  the  case 
all  the  averments  of  the  complaint  relative  to 
appellee 's  being  placed  in  jail,  the  burning  of  his 
home,  and  all  questions  of  damages  resulting 
therefrom. 

Appellant,  in  his  brief,  under  his  propositions  and 

authorities,  has  presented  only  those  grounds  of  his 

motion  for  new  trial  which  challenge  certain 

5.  instructions  given  and  refused,  and  hence  has 
thereby   waived   all    other    grounds    of    said 

motion.  The  respective  instructions  upon  which 
error  is  predicated,  and  which  are  presented  in  appel- 
lant's  points  and  authorities,  will  be  considered. 
Instructions  Nos.  17  and  18,  given  at  appellee's 
request,  are  challenged  on  the  ground  that  by  each  of 
them  the  jury  was  erroneously  told  that :  /  *  If  appel- 
lant did  not  have  an  honest  and  strong  belief  that 
appellee  was  insane  then  there  existed  no  probable 
cause. ' ' 
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In  instruction  No.  17,  the  word  ^' suspicion' *  is  used, 
instead  of  the  word  ** belief,^'  and  the  language  ob- 
jected to  has  the  approval  of  decided  cases. 

6.  George  v.  Johnson  (1898),  25  App.  Div.  125, 49 
N.  Y.  Supp.  203;  Bacon  v.  Toume  (1849),  4 

Cush.  (58  Mass.)  217,  239;  Harpham  v.  Whitney 
(1875),  77  ni.  32,  42;  Keep  v.  Griggs,  (1882),  12  IlL 
App.  511,  517;  Stone  v.  Stevens  (1837),  12  Conn.  219, 
230,  30  Am.  Dec.  611. 

Instruction  No.  18  contains  the  word  **  belief  and 

is,  we  think,  subject  to  criticism,  in  that  it  required 

appellant's  belief  in  the  insanity  of  appellee 

7.  not  only  to  be  honest  but  ''strong'*  in  order  to 
show  probable  cause.  While  a  strong  suspicion 
of  insanity  was  required  for  the  purpose  indi- 

8.  cated,  a  suspicion  strong  enough  to  create  an 
honest  belief  is,  we  think,  sufficient.    In  other 

words,  an  honest  belief  is  at  least  the  equivalent  of  a 
strong  suspicion.  However,  said  infirmity  is  so  purely 
technical  that  we  would  hesitate  to  reverse  the  judg- 
ment below  if  this  were  the  only  error  appearing  at 
the  trial. 

Instruction  No.  20,  given  at  appellee's  request,  is 

objected  to  on  the  ground  that  it  assumed,  as  proved, 

material  facts.    The  part  of  the  instruction  to 

9.  which  we  assume  this  objection  is  intended  to 
be  addressed  is  the  following:    **The  suing  out 

of  a  writ  of  insanity  against  one,  as  was  done  by 
defendant  in  this  case,  when  the  one  charged  is  not 
insane,  is  a  wrongful  act,  if  done  without  lawful  just- 
ification or  excuse  it  is  maliciously  done. ' '  While  the 
language  used  in  the  instruction  may  be  somewhat 
ambiguous,  its  meaning  could  not  have  been  misun- 
derstood by  the  jury,  and  appellant  does  not  dispute 
the  filing  of  the  affidavit  required  in  such  cases  by 
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^3692  Bums  1914,  supra,  and  hence  no  harm  could 
have  resulted  from  the  court's  assuming  such  fact  as 
true.  Hindman  v.  Timme  (1893),  8  Ind.  App.  416,  35 
N.  E.  1046;  Van  Camp,  etc..  Iron  Co.  v.  O'Brien 
(1901),  28  Ind.  App  152,  62  N.  E.  464. 

Appellant  complains  of  the  court's  refusal  to  give 
instruction  No.  18,  tendered  by  him.    This  instruc- 
tion purports  to  enumerate  the  facts  which 

10.  would  authorize  the  jury  in  returning  a  verdict 
for  the  appellant,  and  is  defective,  in  that  it 

makes  appellant's  honest  belief  of  appellee's  un- 
soundness of  mind,  based  on  appellant's  conversa- 
tions with  his  neighbors,  and  his  personal  knowledge 
of  abnormal  acts  and  conduct  of  appellee,  alone  suffi- 
cient to  warrant  such  a  verdict.  While  such  a  belief 
of  appellant  as  to  the  condition  of  mind  of  appellee, 
based  on  this  knowledge  and  information  of  appellee 's 
acts  and  conduct,  possessed  at  the  time  of  the  institu- 
tion of  said  proceedings,  was  a  necessary  element  of 
probable  cause,  it  alone  was  not  sufficient  to  show  such 
cause.  Indiana  Bicycle  Co.  v.  Willis  (1897),  18  Ind. 
App.  525,  533,  48  N.  E.  646;  Lawrence  v.  Leathers 
(1903),  31  Ind.  App.  414,  419,  68  N.  E.  179,  and  cases 
there  cited.  Said  instruction  was  therefore  properly 
refused. 

Instruction  No.  7,  given  by  the  court,  objected  to,  is 

as  follows :    *  *  Probable  cause  is  that  apparent  state 

of  facts  found  to  exist  upon  reasonable  inquiry ; 

11.  that  is  such  inquiry  as  the  given  case  renders 
convenient  and  proper,  which  would  induce  a 

reasonable,  intelligent,  and  prudent  man  to  believe 
the  person  against  whom  the  charge  is  preferred  or 
action  brought  or  filed  is  insane  or  of  unsound  mind, 
and  if  defendant  brought  an  action  against  plaintiff 
maliciously  in  the  court  of  James  S.  Keigwin,  charg- 
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ing  plaintiflf  with  being  insane,  without  making  the 
inquiry  that  a  prudent,  cautious  person  would  make 
under  like  circumstances,  then  and  in  that  case,  as  a 
matter  of  law,  the  bringing  of  the  action  or  in  other 
words  the  prosecution  was  instituted  without  prob- 
able cause, ' ' 

It  is  insisted  that  this  instruction  is  erroneous,  in 
that  it  told  the  jury  that  if  appellant  did  not  make  the 
inquiry  that  a  prudent,  cautious  person  would  make 
under  like  circumstances,  there  was  no  probable  cause 
for  the  prosecution  of  the  original  proceeding  against 
appellee.  The  cases  of  Lacy  v.  Mitchell  (1864),  23 
Ind.  67,  and  Hutchinson  v.  Wenzel  (1900),  155  Ind.  49, 
56  N.  E.  845,  cited  by  appellant,  lend  no  support  to 
this  objection,  but  on  the  contrary,  impliedly  at  least, 
recognize  that  substantially  the  inquiry  indicated  in 
the  instruction  is  an  essential  of  probable  cause.  The 
inquiry  essential  in  such  cases  is  that  which  the  given 
case  renders  convenient  and  proper,  and  which  a  man 
of  prudence  and  caution  would  make  under  like  cir- 
cumstances. Of  course,  where  the  personal  knowl- 
edge of  the  prosecutor  is  such  that  it  induces  in  him 
an  honest  belief  of  the  probable  guilt  of  the  accused, 
and  is  such  as  would  induce  such  a  belief  in  the  mind 
of  a  man  of  ordinary  prudence  and  caution,  further 
inquiry  is  not  necessary,  and  it  was  not  made  neces- 
sary by  the  standard  fixed  by  the  instruction  here 
involved. 

The  only  other  instruction  objected  to  is  No.  12. 

given  by  the  court  of  its  own  motion.    It  covers  five 

and    one-half    closely    typewritten    pages    of 

12.      appellant's    brief,  and  no  good  purpose  could 

be  served  by  setting  it  out  in  the  opinion.    It 

apparently  attempts  to  cover  the  entire  field  of  facts 

concerning  which  there  was  evidence  and  which  in 
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any  way  tended.to  show  probable  cause,  including  the 
numerous  acts  of  appellee  testified  to  by  the  witnesses 
for  the  purpose,  we  assume,  of  showing  the  condition 
of  his  mind,  and  winds  up  by  telling  the  jury,  in  effect, 
that  if  appellant  believed  said  facts  and,  acting  upon 
said  information  after  making  such  inquiry  as  a  pru- 
dent, cautious  person  would  make,  did  believe  that 
appellee  was  a  person  of  unsound  mind,  and  while 
acting  under  said  belief  made  said  sworn  statement, 
then  appellant  had  probable  cause,  and  the  verdict 
should  be  in  his  favor  even  though  he  made  such  affi- 
davit maliciously. 

It  will  be  observed  that  this  instruction,  upon  the 
condition  that  the  jury  find  the  other  facts  made 
necessary  by  it,  makes  appellant's  belief  the  only 
other  essential  element  of  probable  cause,  and  omit- 
ting any  requirement  that  the  enumerated  facts 
should  be  such  as  would  create  a  belief  of  guilt  in  a 
man  of  ordinary  prudence  and  caution.  This  omis- 
sion, however,  could  not  have  prejudiced  appellant, 
and,  in  view  of  the  other  findings  made  necessary  by 
the  instruction,  the  court  was  perfectly  justified  in 
telling  the  jury  that,  if,  in  addition  thereto,  it  found 
that  appellant  believed  that  appellee  was  a  person  of 
unsound  mind,  he  had  probable  cause  for  filing  his 
original  proceeding  and  shoidd  have  a  verdict  in  his 
favor.  This  is  so  because  the  other  findings  made 
necessary  by  said  instruction  were  susceptible  to  but 
one  inference  by  men  of  ordinary  prudence  and  cau^ 
tion,  viz.,  such  facts  were  such  as  to  necessitate  in  the 
minds  of  all  reasonable  men  of  ordinary  intelligence 
and  prudence  a  belief  that  appellee  was  of  unsound 
mind.  Indeed,  the  infirmity  in  the  instruction  is  the 
numerous  facts,  the  existence  and  nonexistence  of 
which  it,  impliedly  at  least,  required  the  jury  to  find 


74  APPELLATE  C»URT  OP  INDIANA, 

Treloar  v,  Harris — 06  Ind.  App.  59. 

before  it  could  find  that  appellant  had  probable  cause, 
and  it  is  of  this  feature  that  appellant  complains. 

The  giving  of  this  instruction  was  doubtless 
prompted  by  the  numerous  decisions  of  this  and  other 
jurisdictions  which  make  it  the  duty  of  the  court  to 
determine  as  a  matter  of  law  in  the  given  case 
whether  there  was  or  was  not  probable  cause.  In  rec- 
ognizing and  giving  expression  to  this  doctrine  or  rule 
of  law,  it  will  be  found  that  the  courts  in  most  juris- 
dictions have  said  in  effect  that,  where  the  evidence 
affecting  the  question  of  probable  cause  is  undis- 
puted, the  court  must  say  whether  it  did  or  did  not 
exist ;  and  where  the  facts  affecting  such  question  are 
disputed,  while  the  court  must  permit  the  jury  to 
determine  what  particular  facts  affecting  this  as  well 
as  all  other  issues  in  the  case  were  proved,  the  duty 
of  determining  what  particular  facts,  if  proved,  show 
the  existence  of  probable  cause  and  its  absence 
remain  with  the  court,  and  in  such  a  case  it  becomes 
the  duty  of  the  court  to  group  the  facts  or  the  several 
combinations  of  facts,  if  there  be  more  than  one 
combination,  within  the  evidence  which  the  court  can 
say  as  a  matter  of  law,  if  proved,  show  the  existence 
of  probable  cause  and,  on  the  other  hand,  group  the 
facts  or  combination  of  facts  which,  if  proved,  show 
the  absence  of  such  cause,  and  then  hypothetically 
state  to  the  jury  the  several  groups  of  facts,  telling 
the  jury  with  reference  to  each  particular  group 
stated  that,  if  it  finds  such  facts  to  have  been  proved, 
it  must  in  that  event  find  that  there  was  or  was  not 
probable  cause  as  the  facts  so  stated  require. 

In  some  of  the  cases  the  courts  have  said  that  the 
question  was  a  mixed  one  of  law  and  fact ;  but  when 
such  expression  has  been  used  it,  in  most  cases  at 
least,  has  been  in  the  sense  that  it  was  for  the  jury 
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to  say  what  facts  affecting  such  question  had  been 
proved  by  the  evidence,  and  for  the  court  to  say 
whether  the  facts  found  to  be  proved  showed  the 
existence  or  the  absence  of  probable  cause  which  is 
in  effect  a  recognition  of  the  rule  as  above  announced. 

Indeed,  we  think  an*  examination  of  the  law  writers 
and  the  decisions  of  the  courts  of  various  jurisdic- 
tions will  disclose  that  the  courts  of  most  jurisdic- 
tions have  expressed  the  rule  governing  in  such  cases 
substantially  as  above  stated.  26  Cyc  105-109,  and 
cases  in  notes  Nos.  19-23;  Matson  v.  Michael  (1909) 
81  Kan.  360, 105  Pac.  537,  L.  B.  A.  1915D  1,  and  note 
L.  B.  A.  1915D  5  et  seq.;  Newell,  Id^alicious  Prosecu- 
tion 276  et  seq.;  Stephens,  Malicious  Prosecution,  ch. 
7,  57-83 ;  Lawrence  v.  Leathers,  supra;  Pennsylvania 
Co.  V.  Weddle,  supra;  Indianapolis  Traction,  etc.,  Co. 
V.  Henby  (1912),  178  Ind.  239, 97  N.  E.  313 ;  Cottrell  v. 
Cottrell  (1890),  126  Ind.  181,  25  N.  E.  905;  Cleveland, 
etc.,  R.  Co.  V.  Dixon  (1912),  51  Ind.  App.  658, 96  N.  E. 
815. 

However,  such  examination  will  also  reveal  that 
while  there  is  substantial  unanimity  and  accord  in 
the  decided  cases  in  the  recognition  and  expression  of 
the  rule,  there  is  apparently  a  great  diversity  of 
opinion  and  confusion  in  its  application  to  the  par- 
ticular cases  decided.  This  no  doubt  results  froul 
the  fact  that  probable  cause  is  naturally  and  logically 
a  question  of  fact  for  the  jury.  Many  forms  of 
expression  are  used  in  the  decided  cases  in  defining 
probable  cause  (for  which  see  note  to  Matson  v. 
Michael,  L.  B.  A.  1915D  2, 3)  all  of  which  are  bottomed 
upon  the  same  proposition,  viz.,  that  the  facts  and  cir- 
cumstances which  justify  the  charge  in  each  particu- 
lar case  must  be  such  as  *  *  would  induce  a  reasonably 
intelligent  and  prudent  man  to  believe  the  accused 


76  APPELLATE  COURT  OF  INDIANA, 

Treloar  v.  Harris — 66  Ind.  App.  59. 


person  had  committed,  in  a  criminal  case,  the  crime 
charged;  and  in  a  civil  case,  that  a  cause  of  action 
existed/'  Lacy  v,  Mitchell ,  supra;  Indianapolis 
Traction,  etc.,  Co.  v.  Henby,  supra.  What  facts  and 
circumstances  would  induce  such  a  belief  in  the  mind 
of  a  man  of  ordinary  and  reasonable  intelligence  and 
prudence  is  a  fact  which  is  essentially  and  peculiarly 
for  the  determination  of  a  jury,  but  the  courts,  appar- 
ently prompted  by  a  desire  to  encourage  the  prosecu- 
tion of  criminals,  have  deemed  it  advisable  to  shield 
and  protect,  rather  than  to  punish,  those  who  make 
an  honest  effort  to  eecure  such  end,  and  for  this  rea- 
son, have  reserv^ed  to  themselves  in  cases  of  this 
character  the  right  to  determine  said  question. 

An  examination  of  the  cases  will  also  disclose  that 
in  the  application  of  said  rule  the  courts  have  never 
treated  such  question  as  one  of  law  **in  the  fuU  sense 
in  which  a  preliminary  question  as  to  the  admissi- 
bility of  evidence  is  for  the  court,  namely  in  the  sense 
that  all  the  facts  necessary  to  determine  it  must  he 
passed  on  by  the  court. ^^  Thayer,  Prelim.  Treat,  on 
Evidence  224.  On  the  contrary,  there  has  been,  we 
think,  a  tendency  to  delegate  to  the  jury  the  determi- 
nation of  all  the  essential  or  elemental  facts  that  go  to 
make  up  probable  cause,  leaving  for  the  court  the 
duty  of  determining  the  existence  or  absence  of  such 
ultimate  fact.  For  a  digest  and  review  of  the  cases 
discussing  this  question,  see  note  under  Matson  v. 
Michael,  supra,  and  Simmons  v.  Gardner,  L.  R.  A. 
1915D  1-90.  See,  also,  Thayer,  Prelim.  Treat,  on  Evi- 
dence  221-232;  Stephens,  Malicious  Prosecution 
57-83 ;  Newell,  Malicious  Prosecution  276-283. 

Whether,  however,  said  question  be  regarded  as  one 
purely  of  law,  wholly  and  solely  for  the  court,  or  as  a 
question  of  law  in  the  more  limited  sense  last  indi- 
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catedy  the  instruction  here  involved  was  preju- 

13.  dicial  to  appellant,  in  the  absence  of  other  in- 
structions covering  the  same  subject-matter. 

This  is  so  because,  while  the  instruction  aflSrmatively 
did  no  more  than  tell  the  jury  that  the  finding  of  the 
facts  hypothetically  stated  therein  would  require  it  to 
find  that  appellant  had  probable  cause,  yet  from  it  the 
jury  may  have  understood,  and  we  think  probably 
did  understand,  that  nothing  short  of  a  finding  of  all 
of  said  facts  would  authorize  them  to  find  the  exist- 
ence of  such  cause,  and  yet  the  facts  involved  in  said 
instruction  authorizing  a  finding  of  probable  cause 
and  verdict  for  appellant  were  so  numerous  and  of 
such  a  character  that  at  least  several  combinations 
or  groups  thereof  less  than  the  whole  number  would 
have  justified  a  man  of  ordinary  intelligence,  pru- 
dence, and  caution  in  believing  that  appellee  was  of 
unsound  mind,  and  entitled  to  admission  in  the  hos- 
pital for  the  insane.  The  giving  of  such  an  instruc- 
tion alone,  without  indicating  ether  groups  of  facts 
within  the  evidence  which  would  require  a  like  ver- 
dict, was  necessfitrily  harmful  to  appellant  and  hence 
necessitates  a  reversal  of  the  judgment  below. 

This  conclusion  disposes  of  the  appeal,  but,  in  view 
of  the  fact  that  the  case  must  go  back  for  another 
trial,  and  because  of  the  conflict,  herein  indicated,  in 
the  decided  cases  as  to  the  duty  of  the  trial  court  in 
instructing  the  jury  affecting  the  question  of  prob- 
able cause,  we  feel  that  something  further  should  be 
said  on  this  phase  of  the  case  for  the  future  guidance 
of  the  trial  court  in  the  event  of  a  retrial  of  the  case. 

As  affecting  this  question,  there  was  some  evidence 
introduced  to  the  effect  that  the  appellant  had 

14.  gone  to  the  prosecuting  attorney  before  insti- 
tuting the  proceeding  to  have  appellee  admitted 
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to  the  state  hospital  for  the  insane;  but  our  atten- 
tion is  called  to  no  evidence,  and  in  our  examination 
of  the  record  we  have  found  none,  to  show  that  he 
made  any  disclosure  of  the  facts  and  circumstances 
in  his  possession  at  the  time  affecting  the  question  of 
appellee's  mental  condition,  or  that  he  was  advised 
by  such  prosecutor  in  the  matter  of  instituting  such 
proceedings.  The  extent  of  the  evidence  upon  this 
element  affecting  probable  cause  was  merely  that 
appellant  went  to  the  prosecutor,  and  the  prosecutor 
without  being  advised  as  to  the  facts  and  circum- 
stances directed  him  to  the  justice  of  the  peace, 
whereupon,  without  further  legal  inquiry,  inf orma- 
tion,  or  advice,  he  went  to  the  justice  of  the  peace  and 
there  filed  the  affidavit,  answering  the  questions  which 
the  statute  requires  in  such  cases.  The  law  affecting 
this  branch  of  probable  cause  may  be  stated  substan- 
tially as  follows:  In  those  cases  where  it  appears 
from  the  undisputed  evidence  that  the  person  charged 
as  instituting  the  malicious  prosecution  honestly 
sought  the  advice  of  counsel,  disclosing  to  him  *'all 
the  material  facts  relating  to  the  case,  ascertained  or 
ascertainable  by  the  exercise  of  due  diligence,'*  and 
the  counsel  so  put  in  possession  of  such  facts  advised 
the  prosecution,  and  upon  and  pursuant  to  such  advice 
such  person  instituted  proceedings,  it  becomes  the 
duty  of  the  court  in  such  a  case  to  direct  the  jury  that 
there  was  probable  cause.  At  least  two  things  must 
exist  to  show  probable  cause  resulting  from  advice  of 
counsel,  viz.:  (1)  A  complete  and  honest  disclosure 
to  such  counsel  by  the  person  charged  with  the 
malicious  prosecution  of  all  the  facts  and  circum- 
stances affecting  the  case,  ascertained  or  ascertain- 
able by  due  diligence;  (2)  such  counsel  upon  the 
facts  thus  disclosed  must  advise  the  prosecution.    So 
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far  as  the  proof  discloses  in  this  case,  neither  of  these 
essential  averments  was  shown,  and  hence  the  trial 
court  should  have  said  as  a  matter  of  law  that  prob- 
able cause  had  not  been  shown  by  any  advice  of 
counsel. 

It  follows,  therefore,  that  in  this  case  the  main  and 
controlling  facts  necessary  to  the  determination  of 
the  question  whether  there  was  or  was  not  probable 
cause  turned  on  the  evidence  relating  to  the  facts  and 
circumstances  affecting  appellee's  mental  condition 
of  which  appellant  had  knowledge  or  information  at 
the  time  he  instituted  the  proceeding  to  have  appellee 
admitted  to  said  hospital. 

The  purpose  of  the  act,  under  which  the  original 
proceeding  upon  which  this  action  is  brought,  is  to 
provide  for  care  and  treatment  for  those  mentally 
aflBicted  and  in  need  of  the  special  care  and  treatment 
obtainable  in  the  state  hospital  for  the  insane,  and 
the  purpose  of  the'  examining  commission  provided 
by  §3  of  said  act  (§3693  Bums  1914)  is  to  determine 
whether  the  person  alleged  to  be  insane  is  a  proper 
subject  to  be  admitted  as  a  patient  into  such  hospital. 
Naanes  v.  State,  supra. 

The  appellant  as  prosecutor  of  said  proceedings 

was  chargeable  with  knowledge  of  the  provisions  and 

purposes   of   said  act,   and  hence   the   main 

15.  inquiry  in  this  case,  so  far  as  the  question  of 
probable  cause  was  involved,  was  whether  the 
appellant  at  the  time  he  instituted  the  original 

16.  proceeding  had  in  his  possession  such  knowl- 
edge and  information  as  would  have  created  in 

the  mind  of  a  person  of  ordinary  prudence  and  cau- 
tion a  strong  suspicion  that  appellee's  mind  was 
unsound  in  the  sense  that  he  was  a  proper  subject  to 
be  admitted  as  a  patient  for  treatment  in  the  state 
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hospital  for  the  insane,  it  being  necessary,  of  course, 
to  the  establislunent  of  such  probable  cause  that  the 
appellant  himself,  at  the  time  he  instituted  such  pro- 
ceeding, entertained  an  honest  belief  that  such  was 
appellee's  mental  condition. 

We  "might  add,  in  this  connection,  that,  as  affecting 
the  question  whether  malice  should  be  inferred  from 
want  of  probable  cause,  there  would  be  the  further 
question  whether  appellant  in  filing  said  proceeding 
was  actuated  by  a  motive  or  desire  to  obtain  for 
appellee  the  benefit  of  hospital  treatment,  rather  than 
by  a  selfish  motive  to  serve  some  purpose  of  his  own. 
Thompson  v.  Bacon,  etc.,  Co.  (1888),  56  Conn.  493, 
496,  497, 16  Atl.  554. 

Appellee 's  habits  of  life,  personal  traits,  and  char- 
acteristics, and  numerous  acts  and  incidents  of  his 
life  and  conduct  were  detailed  before  the  jury  as 
matters  and  circumstances  personally  known  by 
appellant  or  brought  to  his  knowledge  before,  and  in 
his  possession  at  the  time  he  instituted  his  original 
proceeding,  all  for  the  purpose  of  throwing  light  on 
appellee's  mental  condition  as  known  and  viewed  by 
appellant  at  the  time  he  instituted  said  original  pro- 
ceeding against  appellee,  and  for  the  ultimate  pur- 
pose of  determining  whether  he  had  probable  cause 
for  such  prosecution.  As  affecting  said  question, 
the  two  facts  above  indicated  were  of  controlling 
influence,  viz. :  (1)  Did  appellant  himself  honestly 
believe  at  the  time  he  filed  said  proceeding  that  the 
appellee  was  insane  in  the  sense  indicated!  (2) 
Would  the  said  various  and  varied  facts  and  circum- 
stances so  detailed  before  the  jury  induce  in  the  mind 
of  a  man  of  ordinary  and  reasonable  intelligence  and 
prudence  an  honest  belief  that  appellee  was  insane 
in  said  sense  I 
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The  line  of  cases,  supra,  which  makes  the  question 

of  probable  cause  solely  and  exclusively  a  question  of 

law  for  the  court  in  the  technical  sense  that  the 

17.  court  must  not  only  determine  such  ultimate 
question,  but  must  also  determine  what  facts, 
if  proved,  will  show  each  of  several  elemental  facts 
which  go  to  make  up  probable  cause  in  the  particu- 
lar case,  would,  in  the  instant  case,  require  the  trial 
court  to  group  and  state  hypothetically,  either  in  one 
extremely  lengthy  and  involved  instruction,  or  in 
numerous  separate  instructions,  each  of  the  combina- 
tions of  facts  within  the  evidence  which  it  thinks: 
(1)  would  require  the  jury  to  find  that  the  appellant, 
at  the  time  he  filed  the  original  proceeding  against 
appellee,  honestly  believed  appellee  insane  in  the 
sense  heretofore  indicated;  (2)  to  also  group  and 
state  hypothetically  each  of  the  combinations  of  facts, 
within  the  evidence,  which  it  thinks  would  induce  in 
the  mind  of  a  man  of  ordinary  prudence  and  intelli- 
gence an  honest  belief  that  appellee  was  insane  in  the 
sense  indicated,  and  then  tell  the  jury  as  to  such 
respective  combinations  of  facts  that  if  it  finds  that 
they  are  proved  by  a  preponderance  of  the  evidence, 
it  must  then  find  that  there  was  probable  cause.  The 
court  would  likewise  be  required  to  group  and  state 
hypothetically  in  the  same  way  the  facts  which,  if 
proved  by  the  evidence,  would  require  the  contrary 
finding  by  the  jury. 

The  evidence  in  this  case  shows  that  this  would  be 
an  extremely  difficult  task,  and  it  will  be  found  that 
most  of  the  cases  herein  cited  which  recognize  the 
general  rule  that  the  question  of  probable  cause  is 
purely  a  law  question  hold  that  the  first  question, 
supra,  viz.,  the  belief  of  the  person  charged  with  the 
Vol.  66— fi 
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malicious  prosecution,  is  one  of  fact  for  the  jury.  See 
note  and  collection  and  digest  of  cases  under  Matson 
V.  Michael,  supra^  L.  K.  A.  1915D  79  et  seq. 

As  to  the  second  question,  supra,  there  is,  as  before 
indicated  in  this  opinion,  a  more  decided  conflict 
appearing  in  the  cases  herein  cited,  but  in  our  judg- 
ment the  second  question  is  in  its  nature  and  essence 
just  as  much  a  question  of  fact  as  the  first.  To  hold 
that  either  of  said  questions,  when  they  are  con- 
trolling elements  in  the  determination  of  probable 
cause,  is  a  question  of  fact,  is,  in  a  technical  sense  at 
least,  a  violation  of  said  general  rule  which  treats 
probable  cause,  in  all  of  its  phases  and  elements,  as 
purely  and  wholly  a  question  of  law,  but,  as  before 
stated,  there  is  ample  authority  for  holding  the  first 
question  one  of  fact,  and  many  of  the  more  recent 
decisions  of  courts  of  other  jurisdictions  warrant  a 
similar  holding  as  to  the  second  question.  Martin  v. 
Corscadden  (1906),  34  Mont.  308,  322,  86  Pac  33; 
Provident  Savings,  etc..  Society  v.  Johnson  (1903), 
115  Ky.  84, 89, 72  S.  W.  754 ;  Johnson  v.  MUler  (1886) , 
69  la.  562,  567,  29  N.  W.  743,  58  Am.  Rep.  231 ;  Heyne 
V.  Blair  (1875),  62  N.  Y.  19,  25;  Peek  v.  Chouteau 
(1886),  91  Mo.  138, 149, 150,  3  S.  W.  577,  60  Am.  Rep. 
236;  George  v.  Johnson,  supra;  Jansen  v.  Halstead 
(1901),  61  Neb.  249,  85  N.  W.  78  {Jenkins  v.  GUligan 
(1906),  131  la.  176, 108  K  W.  237,  9  L.  R.  A.  (N.  S.) 
1087 ]Keiner  v.  Collins  (1914),  161  Ky.  696, 171  S.  W. 
599  ;Hiersche  v.  Scott,  supra;  Shaul  v.  Broxvn  (1869), 
28  la.  37, 4  Am.  Rep.  151 ;  Donnelly  v.  Burkett  (1887), 
75  la.  613,  616,  617,  34  N.  W.  S30;  Ahrens  et  al.  Co.  v. 
Hoeher  (1899),  106  Ky.  692,  697,  51  S.  W.  194. 

Such  a  holding  will  not  violate  the  holdings  of  the 
decisions  of  our  own  state,  except  in  the  sense  that  the 
general  rule,  supra,  has  been  frequently  announced 
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and  declared  in  such  decisions.  Some  of  our  cases, 
however,  in  applying  said  rule,  have  evidently  treated 
it  as  meaning  no  more  than  that  the  ultimate  question 
of  probable  cause  is  itself  one  of  law,  permitting  cer- 
tain elements  which  enter  into  it  to  be  treated  as 
questions  of  fact  for  the  jury.  Lytton  v.  Baird 
(1884),  95  Ind.  349;  Strickler  v.  Greer  (1884),  95  Ind. 
596;  Keesling  v.  Doyle  (1893),  8  Ind.  App.  43,  35 
N.  E.  126. 

Where,  as  in  the  instant  case,  one  or  more  of  the 
elements  which  go  to  make  up  and  constitute  probable 
cause  present  questions  which  are  purely  questions  of 
fact,  such  question  should,  we  think,  be  determined  by 
the  jury.  It  will  not  be  necessary,  therefore,  for  the 
trial  court,  ^pon  a  retrial  of  the  case,  to  attempt  to 
state  hypothetically  all  the  facts  which  it  thinks 
require  the  jury  to  find  the  two  elements  of  probable 
cause  above  indicated,  nor  woul4  it  be  necessary  to 
such  end  that  the  jury  should  find  that  each  and  all 
of  said  acts  and  conduct  of  plaintiff  were  evidence  of 
his  imsoundness  of  mind,  or  that  he  was  in  fact  of 
unsound  mind  at  said  time.  On  the  contrary,  if  the 
jury  shoidd  find  that  plaintiff  was  in  fact  chargeable 
with  aU  or  some  of  said  acts  and  conduct  testified  to 
by  the  witnesses,  and  should  further  find  that  such 
acts  and  conduct  were  in  fact  of  such  a  character  as 
to  create  an  honest  belief  in  the  mind  of  a  person  of 
ordinary  intelligence  and  prudence  that  plaintiff  was 
of  unsound  mind,  and  should  also  find  that  defendant 
himself  personally  knew  or  had  been  informed  of  such 
acts  and  conduct  at  the  time  he  filed  said  proceedings, 
and  had  used  reasonable  and  ordinary  care  to  inves- 
tigate and  find  out  the  truth  and  reliability  of  the 
information  which  he  had  concerning  such  acts  and 
conduct,  and  to  ascertain  the  circumstances  ^ni  con- 
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ditions  and  influences  surrounding  the  plaintiff  at  the 
time  he  was  alleged  to  have  done  said  acts;  and  if 
such  information  and  knowledge  which  defendant  had 
so  obtained,  and  which  he  personally  knew,  of  such 
acts  and  conduct  of  plaintiff  at  the  time  he  filed  such 
proceedings,  were  such  as  to  induce  in  the  mind  of  a 
man  of  ordinary  intelligence  and  prudence  an  honest 
belief  that  the  plaintiff  was  then  of  unsound  mind, 
and  if  the  jury  should  further  find  that  the  defendant, 
after  thus  obtaining  such  knowledge  and  information, 
and  after  making  the  said  investigation  in  regard  to 
its  reliability  and"  in  regard  to  the  circumstances  and 
conditions  which  surrounded  and  influenced  the 
plaintiff  at  the  time  of  his  said  acts  and  conduct,  had 
good  reason  to  believe,  and  did  in  fact  honestly 
believe,  that  plaintiff  was  at  said  time  insane,  in  the 
sense  that  he  was  entitled  to  be  admitted  to  the 
Indiana  Hospital  for  the  Insane,  as  a  patient  for 
treatment,  then  the  jury  should  find  that  there  was 
probable  cause.  If,  however,  on  the  other  hand,  the 
jury  should  find  that  plaintiff  was  not  in  fact  charge- 
able with  any  of  the  acts  and  conduct  so  testified  to 
by  the  mtnesses,  or  if  it  should  find  that  plaintiff  was 
chargeable  therewith  or  with  any  part  thereof,  but 
should  also  find  that  the  things  with  which  he  was 
chargeable  were  such  as  upon  proper  and  reasonable 
investigation  would  not  create  an  honest  belief  in  the 
mind  of  a  man  of  ordinary  intelligence  and  prudence 
that  plaintiff  was  in  fact  of  unsound  mind,  or  if  the 
jury  should  find  that  defendant  failed  to  make  the 
investigation  and  inquiry  that  a  man  of  ordinary 
intelligence  and  prudence  should  have  made  concern- 
ing the  acts  and  conduct  of  plaintiff  of  which  he  per- 
sonally had  knowledge  and  information  at  the  time 
he  instituted  said  proceedings,  and  that  such  investi-. 
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eration  would  have  convinced  a  maii  of  ordinary  pru- 
dence, either  of  the  falsity  of  said  information,  or 
would  have  furnished  an  explanation  of  said  acts  and 
conduct  consistent  with  mental  soundness  such  that  a 
man  of  ordinary  intelligence  and  prudence  would  not 
have  been  induced  thereby  to  believe  that  the  plaintiff 
was  at  said  time  of  unsound  mind  and  entitled  to  be 
admitted  to  the  Indiana  Hospital  as  a  patient  for 
treatment ;  or  if  the  jury  should  find  that  the  defend- 
ant himself  did  not  believe  that  plaintiff  was  of  un- 
sound mind  at  the  time  he  filed  said  original  proceed- 
ings against  him,  the  jury  in  either  of  the  cases  last 
enumerated  should  find  that  such  proceeding  was 
instituted  without  probable  cause. 

Judgment  reversed  and  cause  remanded,  with 
instructions  to  grant  a  new  trial,  and  for  such  other 
proceedings  as  are  not  inconsistent  with  this  opinion. 

Note. — ^Reported  in  117  N.  B.  975.  Malicious  prosecution :  belief 
of  defendant  in  proof  of  charge  made  against  plaintiff  as  question 
of  law  or  fact,  Ann.  Cas.  1912C  1043 ;  advice  of  counsel  as  defense 
to  action,  1  Ann.  Cas.  932,  11  Ann.  Cas.  954,  Ann.  Cas.  1912D  423. 
See  under  (2,  3)  26  Cyc  8;  (6-8)  26  Cyc  114. 


Dbake  V.  Drake,  Administbatbix. 

[No.  9,423.    FUed  December  6,  1917.] 

"L  New  Tbjal. — Grounds. — Form  of  Assignment, — ^That  **the  deci- 
sion of  the  qpurt  is  contrary  to  the  evidence"  is  not  recognized 
by  the  statute  as  a  ground  for  a  new  trial,    p.  88. 

2.  Afpeal. — Presenting  Questions  for  Review. — Disqualification  of 
Trial  Judge. — Necessity  of  Bill  of  Exceptions. — The  alleged  dis- 
qualification of  the  trial  Judge  to  serve  cannot  be  reviewed  on 
appeal,  where  the  facts  on  which  it  was  based  are  not  made  part 
of  the  record  by  a  bill  of  exceptions ;  and  the  motion  for  a  new 
trial  on  that  ground,  though  verified,  cannot  be  made  to  take  the 
place,  or  serve  the  purpose  of  a  biU  of  exceptions,    p.  88. 
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3.  Executors  and  Administratobs. — Compensation, — Agreements. 
— Force  and  Effect. — ^Although  an  agreement  by  an  administratrix 
not  to  charge  for  her  services  Is  not  binding  on  the  court,  she 
may  bind  herself  by  such  an  agreement,    p.  90. 

4.  Executors  and  Administrators. — Compensation, — Aifreements. 
— Consideration. — JVaivcr  of  Objections  to  Appointm^ent. — ^Where 
there  were  two  other  heirs  of  decedent  of  the  same  class  as  an 
applicant  for  letters  of  administration,  as  regards  priority  of  the 
right  to  administer  the  estate  as  specified  by  statute,  the  fore- 
going of  their  right  to  contest  the  applicant's  appointment  was  an 
adequate  consideration  for  her  agreement  to  serve  without  com- 
pensation,   p^  91. 

5.  Executors  and  Administrators. — Compensation. — Agreements. 
— Consideration. — ^Where  one  Is  about  to  apply,  for  letters  of 
administration,  a  contract  not  to  charge  for  services  must  be 
based  on  a  valid  consideration  to  be  binding  on  the  ai^licant. 
p.  92. 

G.  Executors  and  Administrators. — Compensation.  —  Appoint- 
mcnt. — Consideration. — Waiver  of  Objections  to  Appointment. — 
The  waiver  by  heirs  of  a  decedent  of  the  right  to  make  objections 
to  the  appointment  of  one  applying  for  letters  of  administration 
was  a  valid  consideration  for  her  agreement  to  serve  without 
compensation  although  the  objections  were  such  as  would  not 
necessarily  have  defeated  her  appointment    p.  92. 

7.  Executors  and  Administrators. — Compensation. — Agreements. 
— Adequacy  of  Consideration. — Where  there  was  some  legal  con- 
sideration for  an  agreement  by  an  administratrix  to  serve  wlth- 

.  out  compensation,  which  was  accepted  by  her  at  the  time  as  satis- 
factory, it  will  be  adjudged  a  sufficient  consideration  and  the  con- 
tract is  binding,  regardless  of  the  value  of  the  services,  and 
though  the  labor  may  have  been  more  arduous,  and  the  work 
more  vexatious  than  anticipated,    p.  93. 

8.  Appeal. — Rcvictc. — Emd<^ncc. — Weight  and  Sufficiency. — ^Where 
there  is  some  evidence  to  supi)ort  the  finding  of  the  trial  court, 
the  court  on  appeal  will  ndt  weigh  the  evidence  and  determine  its 
preponderance,  and  the  finding  below  will  be  accepted  as  con- 
clusive,   p.  94. 

From  Sullivan  Circuit  Court ;  William  H.  Bridwell, 
Judge. 

Proceedings  on  the  final  report  of  Mary  E.  Drake, 
administratrix  of  the  estate  of  Henry  Johnson, 
deceased.  From  a  judgment  denying  her  application 
for   an    allowance    of    compensation,    she    appeals. 
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A.  G.  McNabb  and  John  W.  Lindley,  for  appellant. 
Charles  D.  Hunt   and   Gilbert   W.   Gambill,  for 
appellees. 

Batman,  J. — ^Appellant  was  duly  appointed  admin- 
istratrix of  the  estate  of  Henry  Johnson,  deceased. 
After  administering  the  personal  estate  of  said  dece- 
dent, she  filed  her  final  report,  in  which  she  asked  an 
allowance  of  $400  for  her  services  and  expenses  as 
such  administratrix.  Appellees,  other  than  such 
administratrix,  who  are  heirs  of  said  decedent,  filed 
their  exceptions  to  such  final  report,  asking  that 
appellant's  claim  for  services  be  not  allowed.  Such 
exceptions  were  in  two  paragraphs,  the  first  of  which 
was  based  on  an  alleged  agreement  on  the  part  of 
appellant  to  serve  as  such  administratrix  without 
compensation,  and  the  second  of  which  was  based  on 
a  like  alleged  agreepaent,  except  she  was  to  be  reim- 
bursed for  her  actual  expenses  as  such  administra- 
trix. The  issues  thus  formed  were  submitted  to  the 
court  for  trial,  resulting  in  a  judgment  denying  appel- 
lant compensation  for  her  services  as  such  admin- 
istratrix, but  allowing  her  $100  for  expenses  incurred 
in  the  settlement  of  such  estate.  Appellant  filed  her 
motion  for  ^  new  trial  on  the  following  grounds: 
(1)  The  decision  of  the  court  is  not  sustained  by  suf- 
ficient evidence.  (2)  The  decision  of  the  court  is 
contrary  to  law.  (3)  The  decision  of  the  court  is 
contrary  to  the  evidence.  (4)  The  judge  of  the  Sul- 
livan Circuit  Court,  before  whom  said  cause  was 
tried,  was  disqualified  to  hear,  try,  and  determine 
said  cause. 

The  motion  for  a  new  trial  set  forth  the  alleged 
facts  on  which  appellant  based  her  claim,  that  the 
trial  judge  was  disqualified  to  hear  and  determine 
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such  cause,  and  was  verified  by  her  affidavit. 

1.  This  motion  was  overruled,  and  apellant  duly 
reserved  an  exception.     This  action   of  the 

court  constitutes  the  sole  error  on  which  appellant 
relies  for  a  reversal.  The  third  reason  assigned  for 
a  new  trial  is  not  recognized  by  the  statute.  Bass  v. 
Citizens  Trust  Co.  (1903),  32  Ind.  App.  583,  70  N.  E. 
400;  Johnson  v.  Allispaugh  (1914),  58  Ind.  App.  83, 
107  N.  E.  686;  Fox  v.  Close  (1916),  63  Ind.  App.  66, 
113  N.  E.  1007.  The  fourth  reason  assigned  for  a 
new  trial  cannot  be  considered,  as  the  alleged 

2.  facts  on  which  it  is  based  are  not  made  a  part 
of  the  record  by  bill  of  exceptions.    True,  the 

motion  for  a  new  trial  was  verified  by  the  oath  of 
appellant,  but  such  verified  motion  cannot  take  the 
place,  or  serve  the  purpose,  of  a  bill  of  exceptions. 
Hood  V.  Tyner  (1891),  3  Ind.  App.  51,  28  N.  E. 
1033 ;  M anion  v.  Lake  Erie,  etc.,  R.  Co.  (1907),  40  Ind. 
App.  569,  80  N.  E.  166 ;  South  Chicago  City  R.  Co.  v. 
Zerler  (1903),  31  Ind.  App.  488,  65  N.  E.  599;  Michael 
V.  State,  ex  rel.  (1914),  57  Ind.  App.  520,  108  N.  E. 
173;  Dorsey  v.  State  (1912),  179  Ind.  531,  100  N.  B. 
369;  Taylor  v.  SchradsJcy  (1912),  178  Ind.  217,  97  N. 
E.  790;  Shank  v.  State  (1915),  183  Ind.  298, 108  N.  E. 
521;  Perry  v.  State,  ex  rel.  (1916),  63  Ind.  App.  653, 
115  N.  E.  59. 

The  first  and  second  reasons  assigned  for  a  new 
trial  call  in  question  the  action  of  the  court  in  deny- 
ing appellant  compensation  for  her  services  as  such 
administratrix.  It  appears  from  the  record  that 
Henry  Johnson  departed  this  life  intestate  in  Sulli- 
van county,  Indiana,  on  November  7,  1913,  leaving  a 
personal  estate  to  be  administered  upon  amounting 
to  about  $22,000.  On  the  22nd  day  of  such  month, 
appellant,  who  was  the  youngest  daughter  of  said 
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decedent,  was  appointed  administratrix  of  his  estate, 
and  on  said  day  duly  qualified  and  entered  upon  a 
discharge  of  the  duties  of  said  trust.  She  duly 
administered  upon  the  estate  and  filed  her  final  report 
therein,  in  which  she  sought  an  allowance  of  $400 
from  the  assets  of  the  estate,  in  compensation  for  her 
services  and  expenses  as  such  administratrix.  On 
the  trial  it  was  admitted  that  such  services,  outside 
of  any  contract  or  agreement  which  may  have  been 
made  prior  to  her  appointment  between  her  and  the 
heirs  of  said  decedent,  were  reasonably  worth  said 
sum,  and  that  her  expenses  in  administering  upon 
the  estate  were  $100.  The  evidence  with  reference  to 
any  such  contract  or  agreement  tends  to  establish  the 
following  facts:  The  heirs  of  said  decedent  first 
made  an  attempt  to  settle  the  estate  without  admin- 
istration, but  could  not  agree.  Appellant  then  said 
to  certain  of  the  heirs  among  whom  were  her  two 
older  sisters,  Melinda  Jane  Milligan  and  Belle  John- 
son, that  she  would  go  to  Sullivan  the  next  day  and 
take  out  letters  of  administration  on  the  estate. 
The  sisters  said  to  her  that  their  husbands.  Wake 
Milligan  and  Jeff  Johnson,  would  go  to  Sullivan  the 
next  day  also.  There  were  objections  on  the  part  of 
some  of  the  heirs  to  appellant  taking  out  letters  of 
administration  on  said  estate.  Prior  to  the  time  she 
had  qualified  as  such  administratrix,  the  said  Wake 
Milligan  and  Jeff  Johnson,  representing  their  said 
wives,  met  appellant  in  the  office  of  her  attorney, 
where  Wake  Milligan  told  her  that  there  was  some 
dissatisfaction  among  the  heirs  in  her  acting  as 
administratrix,  and  asked  her  if  she  would  be  willing 
to  have  one  of  the- heirs,  or  even  a  stranger,  go  in 
with  her  to  settle  up  the  estate,  to  which  she  answered 
in  substance  that  such  an  arrangement  would  make 
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extra  expense  and  that,  if  he  would  help  her  and  she 
had  no  trouble,  she  would  charge  only  her  actual 
expenses.  The  said  Milligan  and  Johnson  made  no 
response,  but  soon  left  the  office  and  informed  certain 
of  the  other  heirs  of  decedent,  who  were  in  Sullivan 
that  day  to  look  after  their  interests  in  said  estate, 
that  appellant  had  agreed  to  act  as  administratrix 
thereof  for  her  actual  expenses.  After  consultation 
they  decided  to  let  her  proceed  without  further  objec- 
tions, because  of  the  promise  she  had  made.  Appel- 
lant qualified  as  such  administratrix  in  the  afternoon 
of  said  day  and,  during  the  forenoon  thereof,  she  told 
Henry  A.  Johnson,  one  of  the  appellees,  in  substance, 
that  she  would  administer  on  said  estate  free  of 
charge,  except  her  expenses,  if  the  heirs  would  help 
her  as  they  had  done.  That  subsequently  to  the  issu- 
ing of  such  letters  of  administration  to  her,  she  told  at 
least  three  persons  that  she  would  charge  just  what 
money  she  was  out.  To  one  she  said  in  substance 
that  some  of  the  heirs  objected  to  her  acting  as  admin- 
istratrix, but  she  told  them  she  would  only  charge 
what  she  was  actually  out,  and  they  seemed  to  think 
that  would  be  all  right;  and  to  another  she  said  she 
had  agreed  to  charge  nothing,  but  she  had  changed 
her  mind. 

Appellant  contends  that  the  alleged  agreement  not 

to  charge  for  her  services  as  such  administratrix  is 

not  binding  on  the  trial  court  and  for  that  rea- 

3.  son  was  not  evidence ;  and  that  it  does  not  tend 
to  establish  the  fact  that  appellant  was  not 
entitled  to  pay  for  her  services.  We  concede  that 
such  an  agreement,  as  alleged  in  the  exceptions  filed 
by  appellees,  is  not  binding  on  the  court  in  which 
such  trust  is  pending,  but  we  do  not  understand  that 
appellees  are  so  contending.    The  question  at  issue 
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is  not  whether  the  judgment  of  the  court  can  be  fixed 
by  private  contract,  but  whether  appellant  could  bind 
herself  by  such  an  agreement.  We  hold  that  appel- 
lant might  so  bind  herself,  and  hence  evidence  of 
such  a  contract  tends  to  sustain  the  decision  of  the 
court.  As  was  said  in  the  cai^e  of  Pplk  v.  Johnson 
(1904),  35  Ind.  App.  478,  483,  65  N.  E.  536,  537: 
**  There  are  many  cases  where  administrators  have 
been  appointed  upon  the  agreement  with  those  inter- 
ested in  the  estate  to  serve  in  such  capacity  without 
compensation,  and  have  thereafter  endeavored  to 
obtain  allowances  for  services.  Such  allowances 
seem  invariably  to  have  been  refused.  M^Caw  v. 
Blewit  (1827),  2  McCord  Eq.  *90;  In  re  Davis's  Es- 
tate (1884),  65  Cal.  309, 4  Pac.  22;  Farmers  Loan  and 
Trust  Co.  V.  Central  R.  Co.  (1881),  8  Fed.  60,  2  Mc- 
Crary  321;  In  re  Hopkins  (1884),  32  Hun.  618;  Bate 
v.  Bate,  supra  ([1876],  11  Bush.  639) ;  Clark  v.  Con- 
stantine  (1868),  3  Bush.  652;  Bassett  v.  Miller  (1855), 
8  Md.  548. '' 

Appellant  further  contends  that,  inasmuch  as  the 
evidence  fails  to  disclose  any  objections  to  the  qual- 
ification  of   appellant,   but   on   the   contrary 
4.     shows  that  she  had  the  preference  in  appoint- 
ment, by  reason  of  the  sickness  and  disability 
of  others  in  the  same  class  of  persons  designated  by 
the  statute,  the  alleged  agreement  to  serve  without 
compensation  was  without  consideration.   We  cannot 
concur  in  this  contention.      We  agree  that  where  a 
person  having  the  preference  under  the  statute  to 
letters  of  administration  is  eligible  and  qualified,  and 
makes  a  proper  application,  letters  must  be  issued  to 
such  person.    The  evidence,  however,  discloses  that 
appellant  was  married,  and  that  there  were  at  least 
two  other  heirs  of  said  decedent  of  the  same  class,  as 
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specified  by  the  statute  fixing  the  priorities  in  right 
to  administer  on  decedent's  estate,  viz.,  Melinda  Jane 
Milligan  and  Belle  Johnson,  two  older  married  sisters 
of  appellant,  who  were  residents  of  this  state.  True, 
there  was  some  evidence  that  they  were  not  in  good 
health,  but  they  would  have  had  the  right  to  contest 
appellant's  appointment  nevertheless,  and  the  fore- 
going of  this  right  is  an  adequate  consideration  f  or 
the  agreement  in  question. 

It  is  further  contended  by  appellant  that  a  contract, 

to  be  binding  on  a  person  about  to  apply  for  letters 

of  administration,  not  to  charge  for  services 

5.  must  be  based  upon  a  valid  consideration.    If 
the  consideration  is  the  waiver  by  some  person 

of  his  right  to  object  to  the  appointment  of  the  per- 
son applying,  the  one  waiving  such  right  must  be  a 
person  interested  in  the  estate,  and  the  objection 
waived  must  be  such  as  would  defeat  the  appointment 
of  the  person  applying.  We  recognize  the  first  prop- 
osition stated  in  such  contention,  but  it  cannot  avail 
appellant  in  this  case.  There  is  evidence  which  tends 
strongly  to  show  that  Wake  Milligan  and  Jeff  John- 
son were  representing  their  respective  wives,  who 
were  heirs  of  said  decedent,  in  the  alleged  agreement, 
and  from  which  the  court  may  have  concluded  that 
not  only  such  heirs,  but  the  other  heirs  to  which  such 
agreement  was  conmiunicated,  waived  their  right  to 
further  object  to  appellant's  appointment  by  reason 
thereof. 

As  to  appellant's  second  proposition,  we  cannot 

concur.     Such  objection  need  not  be  such  as  would 

necessarily  defeat  the  appointment  of  the  per- 

6.  son  applying,  but  need  only  be  such  as  might 
defeat  such  appointment.      In  this  case  it  is 

apparent  that  such  grounds  of  objections  could  have 
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been  presented  as  might  have  defeated  such  appoint- 
ment. This  is  sufficient  to  make  their  waiver  a  valid 
consideration  for  the  agreement  in  question.    On  this 

question  we  may  add  that  to  render  the  agree- 
7.     ment  to  serve  as  administratrix  of  decedent's 

estate  without  compensation  binding,  it  was 
only  necessary  that  there  be  some  legal  considera- 
tion. Its  adequacy  is  not  for  the  determination  of 
the  court.  If  there  was  some  legal  consideration 
rendered,  which  was  accepted  by  her  at  the  time  as 
satisfactory,  it  will  be  adjudged  by  the  court  as  suf- 
ficient. As  was  said  in  the  case  of  Wolford  v.  Powers, 
Admx.  (1882),  85  Ind.  294,  44  Am.  Rep.  16,  quoted 
with  approval  in  the  case  of  Polk  v.  Johnson  (1902), 
160  Ind.  292,  66  N.  E.  752,  98  Am.  St.  274 :  ''  *  Where 
a  party  contracts  for  the  performance  of  an  act  which 
wiU  afford  him  pleasure,  gratify  his  ambition,  please 
his  fancy,  or  express  his  appreciation  of  a  service 
another  has  done  him,  his  estimate  of  value  should  be 
left  undisturbed,  unless,  indeed,  there  is  evidence  of 
fraud.  There  is,  in  such  a  case,  absolutely  no  rule  by 
which  the  courts  can  be  guided,  if  once  they  depart 
from  the  value  fixed  by  the  promisor.  If  they  attempt 
to  fix  some  standard,  it  must  necessarily  be  an  arbi- 
trary one,  and  ascertained  only  by  mere  conjecture. 
K,  in  the  class  of  cases  under  mention,  there  is  any 
legal  consideration  for  a  promise,  it  must  be  sufficient 
for  the  one  made ;  for,  if  this  be  not  so,  then  the  result 
is  that  the  court  substitutes  its  own  judgment  for 
that  of  the  promisor,  and,  in  doing  this,  makes  a  new 
contract.*  ** 

This  is  true,  regardless  of  the  value  of  the  ser- 
vices rendered,  and  although  the  labor  may  have 
been  more  arduous,  and  the  work  more  vexatious 
than  anticipated. 
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Appellant  further  contends  that  where  a  consider- 
ation for  a  contract  is  based  on  a  promise  of  assist- 
ance from  others,  and  the  assistance  is  not  given, 
there  is  a  failure  of  consideration,  and  the  contract 
is  not  binding;  that  the  only  consideration  stated  in 
the  alleged  contract,  as  set  out  in  the  exceptions,  was 
the  assistance  of  Wake  Milligan  and  other  persons 
who  were  heirs  of  said  decedent;  that  the  evidence 
shows  that  such  assistance  was  not  given,  and  that 
therefore  the  consideration  for  the  alleged  contract 
not  to  charge  for  her  services  as  such  administratrix 
failed.  On  this  question  the  record  discloses  that  the 
sole  consideration  stated  in  the  alleged  contract,  as 
set  out  in  the  exceptions,  was  not  the  assistance  of 
Wake  Milligan  and  certain  heirs  of  said  decedent  as 
appellant  contends.  In  fact  such  consideration  is 
not  mentioned  in  such  contract,  but  the  sole  consid- 
eration alleged  therein  is  the  waiver  of  a  right  to 
object  to  her  appointment.  However,  there  was  some 
evidence  that  such  assistance  was  a  part  of  the  con- 
sideration for  such  promise,  as  well  as  evidence  from 
which  a  fair  inference  might  be  drawn,  that  the  sav- 
ing to  appellant's  distributive  share  of  the  estate  by 
a  personal  administration  was  a  part  of  the  consid- 
eration therefor.    The  evidence  with  reference  to 

the  existence  of  such  contract,  the  character  of 
8.     the  consideration  therefor,  and  the  receipt  of 

the  same  by  appellant,  was  oral  and  to  some 
extent  conflicting,  but  the  trial  court  evidently  found 
in  appellee's  favor  on  all  of  such  facts.  As  there 
was  some  evidence  to  support  such  finding,  this 
court  will  not  weigh  the  evidence  and  determine  its 
preponderance,  but,  under  the  well-established  rule, 
will  accept  the  decision  of  the  trial  court  in  that 
reg:ard  as  conclusive  on  appeal.     Beavers  v.  Bess 
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(1914),  58  Ind.  App.  287,  108  N.  E,  266;  Vandalia  R. 
Co.  V.  House  (1914),  59  Ind.  App.  10,  108  N.  E.  872; 
Nicholson  v.  Smith  (1915),  60  Ind.  App.  385,  110  N. 
E.  1007;  Dorrell  v.  Herr  (1915),  184  Ind.  445,  111 
N.  E.  614.  The  conclusion  we  have  reached  on  the 
questions  presented  by  appellant  finds  support  in  the 
principles  laid  down  and  authorities  cited  in  the 
cases  of  Polk  v.  Johnson,  supra.  We  find  no  rever- 
sible error  in  the  record.    Judgment  aflfirmed. 

Note.- — Reported  in  117  N.  B.  871.  Executor  and  administrators : 
agreements  to  relinquish  right  to  compensation  for  services,  force 
and  effect,  48  Am.  Rep.  332,  18  Gyc  1161. 


Uniok  Traction  Company  of  Indiana  v.  Elmore. 

[No.  9,244.     Filed  June  26,  1917.     Rehearing  denied  December  7, 

1917.] 

1.  Tbial. — Directory  Instructions, — Omission  of  Essential  Foci. — 
Where  an  instruction  directs  a  verdict  if  certain  facts  be  found, 
It  must  embrace  all  the  facts  and  conditions  essential  to  such  a 
verdict,  and,  if  an  essential  fact  be  omitted,  the  omission  cannot 
be  supplied  by  another  instruction,    p.  98. 

2l  Negligence. — Instructions. — Proximate  Cause, — ^Although  an 
instruction  directing  a  verdict  for  plaintiff  if  the  jury  should 
find,  among  other  things,  that  defendant's  negligence  was  the 
"caiyse,**  rather  than  the  "proximate  cause,"  of  the  injury  was  sub- 
ject to  criticism  as  being  inaccurate,  it  was  not  misleading  In 
view  of  the  fact  that  it  conditioned  the  return  of  such  a  verdict 
on  a  finding  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence,   p.  98. 

3.  Railroads. — Crossing  Accidents. — Contributory  Negligence. — 
Instructions. — ^The  rule  that  while  a  traveler  on  a  public  highway 
about  to  cross  a  railway  track  may  presume  within  reasonable 
limits  that  the  railway  company  will  obey  the  laws  and  ordi- 
nances governing  the  operation  of  cars  over  its  tracks,  this  does 
not  relieve  him  from  the  exercise  of  due  care,  but  such  presump- 
tion may  be  considered  in  determining  whether  due  care  was 
exercised,  is  only  partially  covered  by  an  instruction  that  if  a 
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municipal  ordinance  required  the  railroad  to  sound  a  goiii;  not  less 
than  100  feet  from  any  crossing  which  a  car  was  about  to  pass  and 
to  sound  it  continually  until  the  center  of  the  crossing  was 
reached,  and  such  duty  was  not  discharged,  plaintiff  might  pre- 
sume that  no  car  was  approaching  within  such  dist^ce  and  that 
it  was  safe  for  him  to  cross  the  track,  though  the  final  clause  of 
the  instruction  limits  plain tiff*s  right  of  recovery  to  an  absence  of 
a  finding  that  he  was  guilty  of  contributory  negligence,    p.  90. 

4.  Trial. — ItistrucHons. — Assumption  of  Facts. — The  court  may 
assume  the  existence  of  undisputed  facts  in  an  instruction, 
p.  100. 

5.  Negligence. — Contributory  Negligence. — Sudden  Peril. — Instruc- 
tions,— ^Although  an  instruction  that  one  who  does  not  act  under  an 
impulse  or  imder  a  belief  created  by  a  sudden  danger  attributable 
to  another's  negligence  is  not  to  be  regarded  as  guilty  of  con- 
tributory negligence,  even  though  the  act  would  be  regarded  as  a 
negligent  one  if  performed  under  circumstances  not  indicating 
sudden  peril,  embodies  an  approved  abstract  rule  of  law,  its  mere 
statement  as  an  instruction,  without  explanation  or  application, 
is  likely  to  be  misleading,  and  the  instruction  should  be  so  worded 
as  to  make  it  clear  that  a  person  put  in  fear  for  his  safety  by 
the  negligent  acts  of  another  is  not  thereby  rendered  wholly  irre- 
sponsible for  his  conduct,  but  must  still  use  due  care  for  his 
safety  under  the  existing  circumstances,  considering  the  nature 
of  the  threatened  danger,  and  the  extent  to  which  his  judgment 
was  probably  affected  by  fear.    p.  100. 

G.  Railboaos. — Crossing  Accidents. — Care  Required  at  Crossings. — 
Instructions. — In  an  action  for  injuries  sustained  in  a  railroad 
crossing  accident,  an  instruction  t^t  a  person  about  to  cross  a 
railroad  track  at  a  public  highway  in  cities  is  not  required  to 
stop,  look  and  listen  for  trains  or  cars  before  attempting  to  cross, 
is  misleading  and  it  may  have  been  prejudicial,  since  reasonable 
care  may  require  him  to  look  and  listen,  and  even  stop,  depending 
on  circumstances  and  conditions,    p.  101. 

7.  Railroads. — Crossing  Accidents. — Care  Required  at  Crossings. — 
Instructions. — ^An  instruction  stating  that  the  degree  of  care  to 
be  used  by  one  about  to  cross  a  railroad  track  at  a  public  highway 
crossing  in  a  city  is  such  as  a  person  of  ordinary  intelligence 
would  be  required  to  use  for  his  protection  is  incorrect,  since  the 
degree  of  care  necessary  under  such  circumstances  is  that  of  an 
ordinarily   prudent   person,    p.    102. 

8.  Negligence. — Last  Clear  Chance. — Instructions. — In  an  action 
for  personal  injuries,  instructions  cannot  be  sustained  on  the 
doctrine  of  last  clear  chance  where  the  hypothetical  state  of  facts 
set  out  do  not  include  a  finding  of  plaintiff's  negligence,    p.  103. 


NOVEMBER  TERM,  1917.  97 


Union  Traction  Ck).  v.  Elmore — 66  Ind.  App.  95. 

9l  Nbouoence. — L<ist  Clear  CJianee. — Instructions. — ^In  an  action 
for  personal  injuries,  an  instruction  that,  even  if  plaintiff  negli- 
gently exposed  himself  to  an  injury,  yet  if  defendant,  after  dis- 
covering the  exposed  situation,  inflicted  the  Injury  through  a 
fidlure  to  exercise  ordinary  care,  plaintiff  should  recover,  is 
erroneous,  in  that  it  failed  to  exclude  a  recovery  by  plaintiff 
although  he  may  have  been  able  to  extricate  himself  from  the 
dangerous  position  to  which  he  had  negligently  exposed  himself 
by  the  exercise  of  ordinary  care  after  defendant  had  discovered 
his  perilous  situation,  but  negligently  failed  to  do  so,  since  in 
such  a  case  his  failure  to  act  for  his  own  safety  would  be  negli- 
gence proximately  causing  his  injury,    p.  103. 

10.  Railboaos. — Crossing  Accifients. — Contributory  Negligence, — 
Sudden  Peril. — Instructions. — In  an  action  for  injuries  sustained 
in  a  railroad  crossing  accident,  an  instruction  relieving  plaintiff 
from  contributory  negligence,  if,  after  he  first  discovered  the 
approach  of  the  car  which  collided  with  his  automobile,  he  did 
what  seemed  to  him  to  be  his  only  chance  to  avoid  injury,  is 
erroneous,  since,  while  it  is  true  that  one  who  does  an  act  under 
an  impulse,  or  under  a  belief  created  by  a  sudden  danger  attrib- 
utable to  another's  negligence,  is  not  necessarily  deemed  guilty  of 
contributory  negligence,  even  though  the  act  would  be  a  negligent 
one  if  performed  under  circumstances  not  indicating  peril,  this 
does  not  relieve  him  from  the  exercise  of  reasonable  care  under 
the  existing  circumstances,  his  impulse  being  not  the  only,  but  a 
proper,  circumstance  to  be  considered  in  determining  the  question 
of  contributory  negligence,    p.  101 

From  Adams  Circuit  Court;  David  E.  Smith, 
JndgS. 

Action  by  Charles  A.  Elmore  against  the  Union 
Traction  Company  of  Indiana.  From  a  judgment  for 
plaintiff^  the  defendant  appeals.    Reversed. 

J.  A.  Van  Osdel,  Simmons  S  Dailey,  C.  J.  Lutz  and 
Kittenger  <&  Diven,  for  appellant. 

John  C.  Moran,  Frank  W.  Gordon  and  Arthur  L. 
Sharp,  for  appellee. 

Batman,  J. — ^Appellee  filed  his  complaint  in  two 
paragraphs  in  the  court  below  to  recover  damages 
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on  account  of  injuries  to  his  automobile  and  to  his 
wife,  alleged  to  have  been  caused  by  the  negligent 
operation  of  one  of  appellant's  cars  at  a  street 
crossing  in  the  city  of  Bluffton,  Indiana.  Appellant 
answered  by  a  general  denial.  Trial  was  had  by  jury 
and  judgment  was  rendered  for  $1,002.  From  this 
judgment  appellant  prosecutes  this  appeal  and 
relies  for  reversal  on  the  action  of  the  trial  court  in 
overruling  its  motion  for  a  new  trial. 

Appellant  bases  its  motion  for  a.new  trial  on  a 

number  of  reasons^  but  a  determination  of  the  appeal 

will  require  us  to  consider  only  those  relating 

1.  to  the  giving  of  certain  instructions.    It  is  con- 
tended that  instructions  Nos.  5,  6,  7,  8,  and  15, 

given  by  the  court  at  the  request  of  appellee,  are 
erroneous,  as  each  direct  a  verdict  for  appellee  upon 
a  hypothesis  which  omits  the  essential  factor  of 
proximate  cause.  It  is  well  settled  that  where  the 
court  directs  a  verdict,  if  the  jury  should  find  from 
the  evidence  that  certain  facts  exist,  the  instruction 
must  embrace  all  the  facts  and  conditions  essential 
to  such  verdict.  In  such  case,  if  an  essential  fact  is 
o^litted,  it  is  not  sufficient  to  supply  the  omission  in 
another  instruction.  American,  etc.,  Tin  Plate  Co. 
V.  Bucy  (1908),  43  Ind.  App.  501, 87  N.  E.  1051 ;  Neely 
V.  Louisville,  etc..  Traction  Co.  (1913),  53  Ind.  App. 
659, 102  N.  E.  455;  Terre  Haute,  etc..  Traction  Co.  v. 
Young  (1913),  56  Ind.  App.  25,  104  N.  E.  780;  Chi- 
cago, etc.,  R.  Co.  V.  Glover,' Admr.  (1899),  154  Ind. 
584,  57  N.  E.  244;  Indianapolis  Traction  etc.,  Co.  v. 
Matthews  (1911),  177  Ind.  88.  In  the  instructions 
under  consideration,  the  directed  verdict  was 

2.  conditioned,  among  other  things,  on  the  jury 
finding  that  the  negligence  of  appellant  was 

the  cause  of  the  injury.     Strictly  speaking,  it  would 
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have  been  more  accurate  if  the  term  **proxiinate 
cause'*  had  been  used,  but  in  view  of  the  fact  that 
each  of  such  instructions  conditioned  the  return  of  a 
verdict  in  favor  of  appellee  on  the  fact  that  the  jury 
did  not  find  that  he  was  guilty  of  contributory  negli- 
gence, we  are  of  the  opinion  that  the  jury  was  not 
misled  by  the  absence  of  the  more  accurate  expres- 
sion. 

Instruction  No.  5  informed  the  jury,  in  substance, 

that  if  it  found  from  the  evidence  that  an  ordinance 

required  appellant  to  sound  the  gong  not  less 

3.  than  100  feet  from  any  crossing  which  a  car 
was  about  to  pass  and  to  sound  it  continually 
until  the  center  of  such  crossing  was  reached,  and 
that  such  duty  was  not  discharged  on  the  occasion  in 
question,  then  appellee  had  the  right  to  presume  that 
no  car  was  approaching  such  crossing  within  100  feet 
thereof,  and  that  it  was  safe  for  appellee  to  cross 
appellant  *s  track  in  his  automobile.  Appellant  con- 
tends that  this  instruction  is  erroneous  as  it  relieved 
appellee  from  all  care  under  the  circumstances 
stated.  If  this  was  the  true  import  of  the  instruc- 
tion, when  considered  as  a  whole,  the  objection  would 
be  well  taken.  The  recognized  rule  in  this  state  is 
that,  while  a  traveler  on  a  public  highway  about  to 
cross  a  railway  track  may  presume  within  reason- 
able limits  that  the  railway  company  will  obey  the 
laws  and  ordinances  governing  the  operation  of  cars 
over  its  track,  this  does  not  relieve  him  from  the 
exercise  of  due  care,  but  such  presumption  may  be 
considered  in  determining  whether  due  care  was 
exercised.  Cleveland,  etc.,  R.  Co.  v.  Harrington 
(1892),  131  Ind.  426,  30  N.  E.  37;  Cleveland,  etc.,  R. 
Co.  V.  Rumsey  (1912),  52  Ind.  App.  371,  100  N.  B. 
782;  Cleveland,  etc.,  R.  Co.  v.  Lynn  (1908),  171  Ind. 
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589,  85  N.  E.  999,  86  N.  E.  1017;  Baker  v.  Baltimore, 
etc.,  R.  Co.  (1915),  61  Ind.  App.  454,  112  N.  E.  27. 
The  rule  just  stated  was  only  partially  covered  by 
the  instruction  in  question,  unless  the  final  clause, 
limiting  appellee  *s  right  of  recovery  to  an  absence  of 
a  finding  that  he  was  guilty  of  contributory  negli- 
gence, supplied  the  omission.  On  account  of  the 
uncertainty  in  this  regard  the  instruction  is  not 
approved. 

Appellant  also  insists  that  certain  of  the  instruc- 
tions are  erroneous  because  they  are  so  worded  as 
to  assume  the  injuries  complained  of.     The 

4.  fact  that  appellee  *s  wife  and  automobile  were 
injured  in  the  collision  alleged  in  the  com- 
plaint is  an  undisputed  fact  in  the  case.  It  was  not 
error  for  the  court  to  assume  the  existence  of  such 
undisputed  fact  in  instructing  the  jury.  Terre  Haute 
Electric  Co.  v.  Kieley  (1904),  35  Ind.  App.  180,  72  N. 
E.  658;  Baltimore,  etc.,  R.  Co.  v.  Keiser  (1912),  5|I 
Ind.  App.  58,  94  N.  E.  330;  Archer  v.  Ostemeier 
(1914),  56  Ind.  App.  385, 105  N.  E.  522. 

Appellant  predicates  error  on  the  action  of  the 

court  in  giving  instruction  No.  12,  at  the  request  of 

appellee,  which  is  as  follows :    *  *  One  who  does 

5.  an  act  under  an  impulse  or  under  a  belief  cre- 
ated   by    a    sudden    danger    attributable    to 

another's  negligence,  is  not  to  be  regarded  as  guilty 
of  contributory  fault,  even  though  the  act  would  be 
regarded  as  a  negligent  one  if  performed  under  cir- 
cumstances not  indicating  sudden  peril.'*  The  ab- 
stract rule  embodied  in  this  instruction  has  been 
expressly  approved  in  the  cases  of  Clarke  v.  Pennsyl- 
vania Co.  (1892),  132  Ind.  199,  31  N.  E.  808, 17  L.  E. 
A.  811,  and  Mclntyre  v.  Orner  (1905),  166  Ind.  57, 
76  N.  E.  750,  4  L.  R.  A.  (N.  S.)  1130, 117  Am.  St.  359, 
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8  Ann.  Cas.  1087.  However,  its  mere  statement  as 
an  instruction,  without  explanation  or  application, 
is  likely  to  be  misleading  and  is  therefore  objection- 
able. The  instruction  should  have  been  so  worded 
as  to  make  it  clear  to  the  jury  that  a  person  who  is 
put  in  fear  for  his  safety  by  the  negligent  acts  of 
another  is  not  thereby  rendered  wholly  irresponsible 
for  his  conduct,  but  must  still  use  due  care  for  his 
own  safety,  under  the  existing  circumstances,  taking 
into  account  the  nature  of  the  threatened  danger, 
and  the  extent  to  which  his  judgment  was  probably 
affected  by  fear.  City  of  Michigan  City  v.  Werner 
(1916),  186  Ind.  149, 114  N.  E.  636;  Woolery,  Admr., 
V.  Louisville,  etc.,  R.  Co.  (1886),  107  Ind.  381,  8  N.  E. 
226,  57  Am.  Rep.  114 ;  Chicago,  etc.,  R.  Co.  v.  Martin 
(1903),  31  Ind.  App.  308,  65  N.  E.  591;  Lemay  v. 
Springfield  Street  R.  Co.  (1911),  210  Mass.  63,  96  N. 
E.  79,  37  L.  R.  A.  (N.  S.)  43;  Lake  Erie,  etc.,  R.  Co. 
V.  McHenry  (1894),  10  Ind.  App.  525,  37  N.  E.  186. 

Appellant  also  insists  that  the  giving  of  instruc- 
tion No.  14,  at  the  request  of  appellee,  was  error. 
This  instruction  is  as  follows:     **A  person 

6.  who  is  about  to  cross  a  railroad  track  at  a 
public  highway  crossing  in  cities  is  not 
required  by  the  law  governing  such  cases  to  stop, 
look  and  listen  for  trains  or  cars  before  attempting 
to  cross  such  railroad  track.  He  is  only  required  to 
use  such  care  and  caution  as  a  person  of  ordinary 
intelligence  would,  under  the  circumstances,  be 
required  to  use  to  prevent  injury  to  himself,  using 
his  faculties  for  that  purpose  in  a  manner  required 
by  the  surrounding  circumstances.'*  The  .form  of 
this  instruction  is  objectionable,  and  its  giving  may 
have  been  harmful.  It  is  quite  possible  that  the  jury, 
on  hearing  such  instruction  read,  may  have  under- 
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stood  that  the  care  and  caution  required  of  a  person 
about  to  cross  a  railroad  track  in  a  city,  was,  in  all 
cases,  something  less  than  stopping,  looking  and 
listening,  inasmuch  as  the  first  sentence  of  the 
instruction  expressly  stated  that  such  acts  of  care 
were  not  required.  Such  an  understanding  would 
have  been  erroneous,  as  reasonable  care  may  require 
such  person  to  look  and  listen  and  even  stop,  before 
attempting  to  cross  such  railroad  track,  depending 
on  the  circumstances  and  conditions.  Fort  Wayne, 
etc.,  Traction  Co.  v.  Schoeff  (1914),  56  Ind.  App. 
540,  105  N.  E.  924.  This  instruction  also  states  that 
the  degree  of  care  to  be  used  under  the  condi- 

7.  tions  named,  was  such  as  a  person  of  ordin- 
ary intelligence  would  be  required  to  use  for 
his  protection.  This  is  not  a  correct  statement  of 
the  rule,  since  the  degree  of  care  to  be  used  by  such 
person  under  such  circumstances  is  that  of  an  ordin- 
arily prudent  person. 

Appellant  also  insists  that  the  court  erred  in  giv- 
ing instruction  No.  16,  at  the  request  of  appellee. 
This  instruction  is  a  statement  of  an  abstract  prin- 
ciple of  law  with  reference  to  the  respective  rights 
of  a  street  car  and  other  vehicles  at  highway  cross- 
ings. It  was  quoted  with  approval  in  the  case  of 
Indianapolis  Street  R.  Co.  v.  Schmidt  (1904),  35  Ind. 
App.  202,  71  N.  E.  663,  72  N.  E.  478.  It  is  not  appUed 
to  the  facts  in  this  case,  and  because  of  its  general 
character  was  probably  of  little  service  to  the  jury  in 
reaching  its  conclusion.  However,  when  considered 
in  connection  with  instruction  No.  12,  given  at  the 
request  of  appellant  on  the  same  subject,  we  conclude 
that  the  jury  was  fully  and  fairly  instructed  on  the 
question  covered  by  such  instruction. 
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Errors  are  also  predicated  on  the  action  of  the 

court  in  giving  instructions  Nos.  17  and  18  at  the 

request  of  appellee.    These  instructions  can- 

8.  not  be  sustained  on  the  doctrine  of  last  clear 
chance,  as  the  hypothetical  state  of  facts  set 

out  do  not  include  findings  of  negligence  on  the  part 
of  appellee.  Instruction  No.  17  cannot  be  sustained 
on  any  other  theory,  as  it  informed  the  jury,  in  effect, 
that  it  might  return  a  verdict  for  appellee,  regardless 
of  his  contributory  negligence.  Instruction  No.  18 
states  certain  facts  under  which  the  jury  might  find 
appellant  guilty  of  negligence,  without  indicating 
appellee's  right  of  recovery  thereunder.  We  find  no 
objection  to  such  statement. 

Appellant  contends  that  the  court  erred  in  giving 

instruction  No.  19  at  the  request  of  appellee,  which 

is  as  follows :    *  *  I  instruct  you  that  if  you  find 

9.  from  the  evidence  in  this  case  that  the  plaintiff 
at  the  time  charged,  negligently  exposed  him- 
self and  his  property  to  an  injury,  yet  if  you  further 
find  that  if  the  defendant,  after  discovering  the 
exposed  situation,  if  any,  inflicted  the  injury  upon 
his  property  through  a  failure  to  exercise  ordinary 
care,  the  plaintiff  may  recover  damages  for  such 
injury,  if  any.*'  This  instruction  seems  to  be  based 
on  the  legal  principle  quoted  with  approval  in  the 
cases  of  Lake  Erie,  etc.,  R.  Co.  v.  Juday  (1897),  19 
Ind.  App.  436,  49  N.  E.  843 ;  Dull  v.  Cleveland,  etc., 
R.  Co.  (1898),  21  Ind.  App.  571,  52  N.  E.  1013;  Indi- 
anapolis  Street  R.  Co.  v.  Schmidt,  supra.  The 
instruction,  however,  seems  to  possess  a  possible 
infirmity,  in  that  it  would  permit  appellee  to  recover, 
although  he  may  have  been  able  to  extricate  himself 
from  the  position  of  danger  to  which  he  had  negli- 
jrently  exposed  himself  by  the  exercise  of  ordinary 
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care  after  appellant  had  discovered  his  perilous  sit- 
uation, but  negligently  failed  to  do  so.  In  that  event, 
appellee  would  have  been  guilty  of  negligence  which 
would  have  been  the  proximate  cause  of  his  injury, 
and  he  could  not  have  recovered.  The  instruction 
should  have  been  so  worded  as  to  exclude  such  pos- 
sible interpretation. 

Appellant  also  predicates  error  on  the  action  of 

the  court  in  giving  instruction  No.  20,  at  the  request 

of    appellee.      This    instruction,    in    effect, 

10.  relieved  appellee  from  the  charge  of  contrib- 
utory negligence,  if,  after  he  first  discovered 
the  approach  of  the  car  which  collided  with  his  auto- 
mobile, he  did  what  seemed  to  him  to  be  his  only 
chance  to  avoid  injury.  This  renders  such  instruc- 
tion erroneous.  While  it  is  true  that  one  who  does 
an  act  under  an  impulse,  or  under  a  belief,  created 
by  a  sudden  danger  attributable  to  another's  negli- 
gence, is  not  necessarily  regarded  as  guilty  of  con- 
tributory fault,  even  though  the  act  would  be 
regarded  as  a  negligent  one  if  performed  under  cir- 
cumstances not  indicating  peril,  still  this  does  not 
relieve  such  person  from  the  exercise  of  reasonable 
care  under  the  existing  circumstances.  His  impulse 
or  belief  is  not  the  only  matter  to  be  considered  by 
the  jury  in  determining  the  question  of  contributory 
negligence,  but  is  a  proper  circumstance  to  be  con- 
sidered in  determining  such  question.  City  of  Mich- 
igan  City  v.  Werner,  supra;  Woolery,  Admr.,  v.  Lou- 
isville, etc.,  R.  Co.,  supra;  Chicago,  etc.,  R.  Co.  v. 
Martin,  supra;  Lemay  v.  Springfield  Street  R.  Co., 
supra;  Lake  Erie,  etc.,  R.  Co.  v.  McHenry,  supra; 
Mclntyre  v.  Orner,  supra. 

Other  questions  are  presented  in  the  motion  for  a 
new  trial,  but  as  they  may  not  occur  on  a  retrial  of 
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the  cause,  it  will  not  be  necessary  to  consider  them 
here.  Judgment  reversed,  with  instructions  to  sus- 
tain appellant 's  motion  for  a  new  trial,  and  for  such 
further  proceedings  as  are  not  inconsistent  with 
this  opinion. 

Note. — ^Reported  In  116  N.  E.  837.  Railroads:  care  required  of 
drivers  of  automobiles  at  crossings,  acts  in  emergency,  contributory 
negligence,  46  L.  R.  A.  (N.  S.)  702,  708;  conisions  with  automobiles 
at  crossings,  Ann.  Cas.  1913B  680,  1915B  767.  Negligence :  exercise 
of  due  care  by  plaintiff  after  defendant's  negligence,  33-  L.  R.  A. 
(N.  S.)  1211.  See  under  (5)  29  Cyc  654;  (3,  6,  7.  10)  33  Cyc 
1138-1140. 
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Huffman  v.  State  op  Indiana,  ex  eel.  Babton. 

[No.  9,406.    Filed  December  7,  1917.] 

1.  Highways.  —  Improvement  —  Contractor' a  Bond, — Liability. — 
Rights  of  Materialman, — Statute. — ^A  materialman  furnishing 
gravel  to  a  contractor  for  a  highway  improvement  can  recover 
on  the  bond  of  the  contractor  executed  under  §7723  Burns  1914, 
Acts  1905  p.  556,  and  conditioned  that  the  bond  shall  be  for  the 
benefit  of  any  person  suffering  loss  or  damage  by  reason  of  the 
contractor  failing  to  pay  for  labor  or  material    p.  107. 

2.  Venue. — Motion  for  Change. — Counter- Affidavits. — Counter-affi- 
davits are  not  admissible  in  applications  for  change  of  venue 
under  §422  Bums  1914,  §412  R.  S.  1881,  providing  for  a  change  of 
the  venue  in  civil  actions  upon  the  verified  application  of  either 
party  showing  that  odium  attache'^  to  the  applicant,  or  to  his 
cause  of  action  or  defense,  on  account  of  local  prejudice,  or  that 
the  opposite  party  has  undue  influence  over  the  citizens  of  the 
county,    p.  100. 

3.  Ventje. — Change. — Right  in  Civil  Actions. — Section  422  Bums 
1914,  §412  R.  S.  1881,  relating  to  changes  of  venue  in  civil  actions, 
imperatively  requires  a  change  where  the  application  is  made  in 
conformity  with  the  statute,    p.  109. 

4.  Venue. — Motion  for  Change. — Sufficiency. — An  affidavit  for 
change  of  venue,  under  §422  Bums  1914,  §412  R.  S.  1881,  reciting 
that  because  of  the  defendant's  Illness  he  was  unable  to  appear 
and  for  that  reason  and  on  his  request  the  application  was  made 
by  his  attorney,  that  odium  attached  to  the  cause  of  defense 
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because  of  local  prejudice,  and  that  the  affidavit  was  filed  at  the 
earliest  possible  moment  after  the  facts  set  out  were  discovered, 
is  sufficient,  and,  though  filed  on  the  day  the  case  was  called  for 
trial,  conformed  to  a  rule  of  court  requiring  such  affidavits  to 
be  made  before  the  cause  is  set  for  trial*  unless  the  fac£s  are  sub- 
sequently  discovered,    p.  169. 

From  Huntington  Circuit  Court;  Samuel  E.  Cook, 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
James  M.  Barton,  against  Elijah  Huffman.  From  a 
judgment  for  relator,  the  defendant  appeals.  Re- 
versed. 

Charles  R.  Holler ,  for  appellant. 
Charles   E.   Sturgis   and   Robert    W.   Stine,  for 
appellee. 

Ibach,  C.  J. — This  is  a  suit  on  two  bonds  executed 
by  appellant  to  the  board  of  commissioners  of  Wells 
county,  Indiana,  pursuant  to  §7723  Bums  1914,  Acts 
1905  p.  556,  in  connection  with  the  improvement  of 
certain  highways  in  that  county.  Appellee  furnished 
gravel  which  was  used  in  the  construction  of  the 
roads,  and  this  action  was  brought  to  recover  the 
price  of  said  gravel. 

The  complaint  is  in  four  paragraphs.  Demurrers 
to  the  first  and  second  and  to  the  third  and  fourth 
paragraphs,  respectively,  were  overruled  and  the 
issues  were  closed  by  general  denial.  A  demand  for 
jury  trial' was  withdrawn  and  a  trial  by  the  court 
resulted  in  a  judgment  in  favor  of  appellee. 

Numerous  errors  are  assigned  but  the  controlling 
questions  are:  (1)  Can  a  materialman  recover  on  a 
bond  executed  for  the  purpose  and  conditioned  as 
the  bonds  in  suit  for  material  furnished  and  used  in 
the  construction  of  these  roads?     (2)  Did  the  court 
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err  in  refusing  to  grant  appellant  a  change  of  venue 
from  the  county? 

The  first  question  must  be  answered  in  the  affirm- 
ative.   Holthouse  V.  State,  ex  rel.  (1911),  49  Ind. 
App.  178,  182,  97  N.  E.  130;  Faurote  v.  State, 

1.     ex  rel.  (1887),  110  Ind.  463,  466, 11  N.  E.  472; 
State,  ex  rel.  v.  Rowles  (1912),  177  Ind.  682,  98 
N.  E.  722;  Rohling  v.  Board,  etc.  (1895),  141  Ind.  522, 
525,  40  N.  E.  1079. 

The  bonds  in  question  were  executed  pursuant  to 
the  requirement  of  §7723,  supra,  and  accepted  by  the 
board.  The  contracts  were  let  and  the  improve-' 
ments  completed  thereunder.  The  same  principle  of 
law  here  involved  was  involved  in  each  of  the  above 
cases  and  further  discussion  is  deemed  unnecessary. 
As  particularly  applicable,  we  quote  the  language  of 
Judge  Mitchell  in  Faurote  v.  State,  ex  rel.,  supra, 
467:  **The  provisions  of  the  statute  became  part  of 
the  bond,  giving  to  it  the  same  force  and  effect  as  if 
they  had  been  written  therein.  They  constitute  the 
contract  upon  which  the  sureties  have  a  right  to 
stand,  and  by  which  their  liability  is  to  be  deter- 
mined. By  this  contract  the  sureties  guaranteed 
that  the  contractor  should  promptly  pay  all  debts 
incurred  by  him,  and  it  gave  to  any  laborer,  material- 
man, or  person  furnishing  board  to  the  contractor, 
and  having  a  claim  against  him  therefor,  a  right  of 
action  on  the  bond."  This  case  was  followed  and 
approved  in  State,  ex  rel.  v.  Rowles,  supra. 

The  affidavit  upon  which  the  change  of  venue  was 
requested  and  refused  was  filed  on  June  28, 1915,  the 
day  on  which  the  cause  was  set  for  trial  and,  omit- 
ting caption  and  signature,  reads  as  follows: 
**  Comes  now  Charles  R.  Haller,  attorney  for  the 
defendants  in  the  above  entitled  cause  and  makes 
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this  affidavit  for  the  said  defendants  and  at  the 
express  request  and  direction  of  the  defendant  Elijah 
HufiFman,  who  is  ill  and  unable  to  be  at  the  session 
of  this  court  and  is  confined  at  his  home  sixteen  miles 
distant  from  this  court  and  the  place  of  its  sessions. 
The  affiant  on  behalf  of  the  defendants  would  repre- 
sent that  they  cannot  have  a  fair  and  impartial  trial 
of  said  cause  in  Huntington  Circuit  Court  for  the 
reason  that  an  odium  attaches  to  the  defendants' 
cause  of  defense  on  account  of  local  prejudice.  The 
affiant  further  represents  that  this  is  a  civil  action 
and  this  affidavit  is  made  and  filed  at  the  earliest 
possible  moment  after  the  facts  set  out  herein  were 
discovered.  Wherefore  the  defendants  ask  that  the 
venue  of  this  action  be  changed  and  the  cause  be  sent 
to  another  county  for  trial ' ' 

On  the  same  day,  without  objection  by  appellant, 
appellee  filed  **his  counter-showing  and  objections 
to  the  change  of  venue,'*  in  which  he  set  out  a  copy 
of  rule  8  of  the  Huntington  Circuit  Court  as  f ol* 
lows:  '* Applications  for  change  of  venue,  either 
from  the  judge  or  from  the  county,  shall  be  made  to 
the  court  at  or  before  the  time  the  cause  is  set  for 
trial  and  not  later,  unless  the  cause  for  the  change 
shall  come  to  the  knowledge  of  the  party  asking  such 
change  after  said  time,  which  shall  be  shown  in  the 
affidavit  asking  for  the  change"  together  with  other 
facts,  in  substance,  that  the  regular  setting  of  causes 
for  trial  during  the  April  term,  1915,  of  the  Hunting- 
ton Circuit  Court  was  had  on  April  19, 1915,  at  which 
time  the  cause  at  issue  was  set  for  trial  on  June  16, 
1915.  On  June  15,  appellant  asked  and  obtained  a 
continuance  on  account  of  an  absent  witness  to  June 
28, 1915.  On  the  latter  date  appellee  was  present  in 
the  courtroom  with  his  attorney  and  witnesses  ready 


NOVEMBER  TERM,  1917.  ,         109 

Huffman  v.  State,  ex  rel. — 66  Ind.  App.  105. 

for  trial,  and  after  the  call  of  said  cause  for  trial  the 
defendant  by  his  attorney  presented  the  above  aflSda- 
vit  for  change  of  venue.  At  the  presentation  of  said 
motion  neither  the  appellant  nor  any  of  his  wit- 
nesses, nor  any  other  person  on  his  behalf,  except  his 
attorney,  was  present  in  the  courtroom.  AflSant 
further  states  **that  said  affidavit  for  a  change  of 
venue  is  made  as  he  believes  for  the  purpose  of 
delay  merely  and  that  the  same  is  not  in  compliance 
with  the  above  rule  of  this  honorable  court.'* 

Section  422  Bums  1914,  §412  R.  S.  1881,  provides ; 
*'The  court  in  term,  or  the  judge  thereof  in  vacation, 
shall  change  the  venue  of  any  civil  action  upon  the 
application  of  either  party,  made  upon  affidavit 
showing  one  or  more  of  the  following  causes  •.  •  •  ^ 
Third.  That  the  opposite  party  has  an  undue  influ- 
ence over  the  citizens  of  the  county,  or  that  an  odium 
attaches  to  the  applicant,  or  to  his  cause  of  action  or 
defense,  on  account  of  local  prejudice. ' ' 

Counter-affidavits  are  not  admissible  in  applica- 
tions for  change  of  venue  under  the  above  statute. 
Smith  V.  Amiss  (1902),  30  Ind.  App.  530,  533, 

2.  66  N.  E.  501;  Houser  v.  Laiighlin  (1913),  55 
Ind.  App.  563,  571,  104  N.  E.  309. 

The   statute   imperatively   requires  the   court   to 

grant  a  change  of  venue  in  civil  actions,  where  the 

application  is  made  in  conformity  with  the 

3.  provisions  thereof.  The  affidavit  in  this  case 
conformed  to  the  requirements  of  the  statute, 
and  also  to  the  requirements  of  the  rule  of 

4.  court,  and  it  was  error  to  refuse  the  change. 
Judgment  reversed. 

Note. — ^Reported  in  117  N.  E.  874.  Right  of  one  furnishing  labor 
or  material  to  sue  on  bond  given  by  contractor  to  property  owner, 
Ann.  Cas.  1916A  754. 
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Johnson  et  al.  v.  Jordan  et  al. 

[No.  9,211.    Filed  March  28,  1917.    Rehearing  denied  June  27,  1917. 

Transfer  denied  December  7,  1917.] 

1.  Evidence. — Secondary  Evidence, — Admissibility. — Question  for 
Court. — ^Whether  the  proof  of  the  loss  of  a  written  instrument  is 
sufficient  to  warrant  the  admission  of  secondary  evidence  is  a 
question  for  the  court    p.  112. 

2.  Evidence. — Secondary  Evidence. — Copy  of  Written  Contract. — 
AdmissiMlity.'^Loss  of  Original. — Proof. — Sufficiency. — In  an 
action  based  on  a  written  contract  for  the  conveyance  of  real 
estate,  proof  that  the  contract  was  left  with  plaintiff^s  attorney 
who  subsequently  died,  and  that  a  thorough  search  of  hi/s  office 
and  i)ersonal  effects  failed  to  locate  it,  was  sufficient  to  render  a 
copy  admissible  in  evidence,  especially  as  the  execution  of  the 
original  was  not  denied,    p.  112. 

OK  Pleading. — Action  on  Written  Contract. — Loss  of  Contract. — 
Admitting  Copy. — Necessity  of  Amending  Complaint. — ^Where  a 
written  contract  which  was  the  foundation  of  an  action  was  lost 
after  the  filing  of  the  complaint,  no  amendment  of  the  complaint 
was  required  to  render  secondary  evidence  of  the  contents  of  the 
contract  admissible,    p.  113. 

From  Gibson  Circuit  Court;  Simon  L.  Vandeveer, 
Judge. 

Action  by  Samuel  A.  Jordan  and  others  against 
Mary  Louise  Johnson  and  others.  From  a  judgment 
for  plaintiffs,  the  defendants  appeal.    Affirmed. 

Harvey  Harmon,  Samuel  M.  Emison  and  James 
M.  House,  for  appellants. 

John  Downey,  LeRoy  M.  Wade  and  A.  J.  Padgett, 
for  appellees. 

Dausman,  J. — This  action  was  instituted  by 
appellee  Samuel  A.  Jordan  and  one  Aaron  G.  Jor- 
dan against  appellants  Mary  Louise  Johnson  and  her 
husband,  Clark  Johnson,  and  James  D.  Sisson  and 
his  wife,  OUve  Sisson,  for  the  specific  performance 
of  a  contract  for  the  sale  and  conveyance  of  real 
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estate.  Appellant  James  D.  Sisson  filed  his  cross- 
complaint  for  damages.  Each  of  said  pleadings  wa^ 
answered  by  general  denial.  The  issue  as  to  the 
complaint  was  tried  by  the  co.urt  and  the  issue  as  to 
the  cross-complaint  was  tried  by  jury.  Finding  for 
appellees  on  the  complaint,  and  verdict  for  them  on 
the  cross-complaint.  Decree  for  specific  perform- 
ance,  and  judgment  against  appellants  for  costs. 

This  case  is  here  for  the  second  time.  Jordan  v. 
Johnson  (1911),  50  Ind.  App.  213,  98  N.  E.  143. 

Appellants'  brief  presents  but  one  point  for  our 
consideration.  It  developed  at  the  trial  that  the 
original  contract  which  was  the  foundation  of  the 
action  had  been  lost.  Arthur  Cobb  testified  that  h% 
wrote  the  original  contract;  that  he  also  made  the 
copy  which  was  filed  with  the  complaint;  and  that 
said  copy  is  a  true,  correct  and  complete  copy  of  the 
original.  It  was  further  shown  by  undisputed  testi- 
mony that  the  original  instrument  was  left  in  the 
custody  of  the  late  George  W.  Shaw,  formerly  judge 
of  the  Knox  Circuit  Court;  that  Judge  Shaw  had 
been  acting  as  counsel  for  appellees ;  and  that  he  had 
the  instrument  in  his  possession  at  the  time  he  drew 
the  complaint.  Mr.  Downey  testified  that  he  wa^ 
Judge  Shaw's  partner  from  January  1,  1911,  to  the 
time  of  his  death;  that  the  judge  died  near  the  end 
of  March,  1911 ;  that  the  judge  was  a  sickly  man  and 
stayed  at  home  a  considerable  part  of  the  time ;  that 
the  last  four  weeks  before  his  death  he  was  at  home 
practically  all  the  time ;  that  he  (Downey)  had  made 
a  search  for  the  instrument;  that  he  searched  the 
iron  safe  of  CuUop  and  Shaw,  the  desk  used  by  Mr. 
Cullop,  every  apartment  of  the  oflSce,  the  drawers  of 
all  desks  and  bookcases,  and  every  place  where 
Judge  Shaw  kept  court  files  and  papers;  that  he 
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opened  the  jackets,  examined  the  papers,  and  went 
through  everything  carefully ;  that  the  safe  and  desk 
were  in  the  condition  Judge  Shaw  left  them  when  he 
died;  that  no  one  othejr  than  Mr.  Cullop  had  access 
to  the  safe;  that  he  did  not  know  whether  Judge 
Shaw  kept  papers  at  his  house ;  that  he  asked  Judge 
Shaw's  wife  and  also  Mr.  Cullop  about  the  contract 
but  was  unable  to  get  any  clew ;  that  he  was  not  em- 
ployed in  this  case  until  after  the  death  of  Judge 
Shaw;  that  he  was  very  anxious  to  find  the  paper; 
that  he  had  searched  for  it  a  number  of  times  and 
that  he  was  unable  to  find  it.  The  copy  of  the  con- 
tract which  had  been  filed  with  the  complaint  was 
then  offered  in  evidence.  To  the  introduction  of  this 
copy  appellants  objected  on  the  following  grounds : 
(1)  That  no  sufficient  showing  has  been  made  that 
the  instrument  is  lost;  and  (2)  that  the  cause  of 
action  is  based  on  a  written  instrument  which  was 
in  existence  at  the  time  of  the  filing  of  the  complaint 
and  proof  of  the  subsequent  loss  of  the  instrument 
will  not  justify  the  admission  of  secondary  evidence 
of  its  contents  without  a  subsequent  pleading  setting 
up  the  loss  of  the  instrument  and  thereby  informing 
the  defendants  of  the  issue  to  be  met.  The  court 
overruled  this  objection  and  permitted  the  copy  of 
the  instrument  to  be  read  in  evidence.  We  shall  con- 
sider the  grounds  of  this  objection  in  their  order. 

(1)     Whether  the  proof  of  the  loss  of  the  instru- 
ment was  sufficient  to  justify  the  admission  of  sec- 
ondary evidence  was  a  question  for  the  court. 

1.  25  Cyc  1628.  In  this  case  there  were  no  sus- 
picious circumstances.  The  instrument  is 
nonnegotiable.    Its  execution  was  not  denied. 

2.  The  Johnsons  were  in  court  and  did  not  ques- 
tion the  correctness  of  the  copy.    Under  these 
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circumstances  the  court  was  amply  justified  in  con- 
cluding from  the  evidence  presented  that  the  instru- 
ment was  lost  and  coxdd  not  be  produced  by  the 
appellees.  Johnston  Harvester  Co.  v.  Bartley 
(1884),  94  Ind.  131 ;  1  ElUott,  General  Practice  §405. 

(2)     Where  a  written  instrument  which  is   the 

foundation  of  an  action  is  lost  after  the  filing  of  the 

complaint,  the  issue  tendered  by  the  complaint 

3.     is   not   thereby   changed.      Consequently,    no 

amendment  of  the  complaint  is  required  in 

order  that  secondarv  evidence  of  the  contents  of  the 

instrument  may  be  admitted.  Shirts  v.  Irons  (1874), 

47  Ind.  445. 

The  appellants  were  not  in  any  manner  disadvan- 
taged by  the  overruling  of  their  objection.  Judg- 
ment affirmed. 

Note.— Reported  in  115  N.  E.  600. 


Grand  BApms   and   Indiana   Railway   Company   v. 

Jaqua, 

[No.  9,145.    Filed  February  13,  1917.    Rehearing  denied  Jtme  22, 
1917.    Transfer  denied  December  7,  1917.] 

1.  Abbitbation  and  Awabd. — Offer  to  Arbitrate. — Acceptance. — 
What  Constitutes. — ^Where  plaintiff,  who  was  asserting  a  claim  for 
damages  against  defendant,  made  defendant  an  offer  to  arbitrate 
and  named  the  number  to  constitute  the  board  and  the  number 
required  to  make  an  award,  a  letter  from  defendant  stating  that 
he  would  be  glad  to  appeal  to  arbitration  to  settle  the  case  and 
that  the  matter  had  been  placed  in  the  hands  of  Its  attorney  for 
that  purpose,  If  insufficient  of  itself  to  show  an  acceptance,  the 
subsequent  acts  of  defendant  in  selecting  an  arbitrator,  considered 
in  connection  with  the  letter,  clearly  constituted  an  acceptance  of 
plaintiff's  offer,  since  an  acceptance  of  an  offer  need  not  be 
formal,  but  any  words  from  which  an  acceptance  may  be  reason- 
ably understood,  when  taken  in  connection  with  the  subject-matter 
and  the  offer  made,  are  sufficient,    p.  117. 

Vou66— 8 
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2.  GoBFOBATioNS. — Acts  of  Corporations, — AutJwrity  of  Agents, — 
Pleading  and  Proof, — Although  a  corporation  can  act  only  through 
its  duly  constituted  agents,  it  is  unnecessary  to  allege  the  author- 
ization of  any  act  charged  to  a  corporation  In  a  pleading,  but  it  is 
sufficient  to  allege  that  the  act  in  question  was  done  by  the  cor- 
poration, and  prove  that  it  was  done  by  constituted  authority, 
p.  119. 

3.  Arbitbation  and  Awabd. — Revocation  of  Agreement  to  ArJntrate. 
— Answer. — Demurrer. — In  an  action  to  enforce  an  award 
returned  upon  a  common-law  arbitration,  an  answer  drawn  on 
the  theory  of  a  revocation  by  defendant  of  the  agreement  to  arbi- 
trate to  be  good  against  demurrer  must  not  only -show  an  express 
and  positive  revocation,  but  must  also  allege  that  notice  thereof 
was  given  the  arbitrators,    p.  119. 

4.  Appeal.  —  Review,  —  Ruling  on  Demurrer,  —  Memorandum. — 
Scope  of  Review. — The  fact  that  the  court  below  sustained  a 
demurrer  to  a  paragraph  of  answer,  although  no  memorandum 
was  filed  therewith,  does  not  of  itself  constitute  reversible  error, 
since  the  court  on  appeal  may  look  beyond  the  memorandum,  or 
any  ground  stated  therein,  to  uphold  the  ruling  of  the  trial  court 
in  sustaining  the  demurrer,    p.  120. 

5.  Abbitbation  and  Awabd. — Award  hy  Mafority  of  Arbitrators. — 
Validity, — Where  an  agreement  to  arbitrate  provided  that  each 
party  select  an  arbitrator  and,  if  they  were  unable  to  agree,  those 
so  named  should  select  a  third,  and  that  the  three  should  be  the 
arbitrators,  an  award  signed  by  two  of  the  arbitrators  was  valid, 
although  the  agreement  to  submit  to  arbitration  did  not  specifically 
provide  for  a  decision  by  a  majority,  and  even  an  agreement  that 
the  decision  was  to  be  left  to  the  three  would  not  be  Inconsistent 
with  a  majority  award.  (Baker  v.  Farmhaugh  [1873],  43  Ind. 
240;  and  Byard  v.  Harkrider  [1886],  108  Ind.  376,  distinguished.) 
p.  120. 

6.  Arbitration  and  Awabd. — Agreement  to  Arbitrate, — Revocation 
Before  Award. — Evidence, — Although  an  agreement  to  arbitrate 
may  be  revoked  before  the  return  of  an  award,  such  revocation 
must  be  positive  and  unconditional,  and  notice  thereof  must  be 
given  to  the  arbitrators,  and  a  mere  expression  of  regret  con- 
tained in  a  letter  over  the  failure  of  an  arbitration  while  it  was 
still  pending,  cannot  be  construed  as  a  positive  revocation, 
p.  122. 

7.  Appeal.  —  Review.  —  Verdict.  —  Conclusiveness,  —  The  court  on 
appeal  cannot  disturb  the  Jury's  finding  based  on  conflicting  evi- 
dence,   p.  122. 

8.  Abbitbation  and  Awabd. — Resignation  of  Arbitrator. — Validity 
of  Award, — Where  two  arbitrators  chosen  by  the  parties,  being 
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unable  to  agree  upon  an  award,  selected  a  third  arbitrator  under 
the  terms  of  the  arbitration  agreement,  and  a  majority  award  was 
authorized,  the  resignation  of  one  of  the  original  arbitrators 
after  the  notice  of  further  proceedings  did  not  dissolve  the  board 
nor  invalidate  the  award  subsequently  returned  by  the  other  two, 
since,  although  the  granting  of  authority  to  render  a  majority 
award  does  not  dispense  with  the  operation  of  the  rule  giving  the 
parties  a  right  to  the  presence  and  effect  of  the  arguments,  experi- 
ence and  Judgment  of  each  arbitrator  during  the  whole  proceed- 
ings, such  rule  only  means  that  a  majority  may  not  act  sep- 
arately or  secretly  without  giving  the  minority  a  reasonable  oppor- 
tunity to  participate  in  all  the  proceedings,    p.  123. 

9.  Tbiai^ — Instructions, — Abstract  Rules  6f  Law, — ^The  giving  of 
instructions  stating  mere  abstract  rules  of  law  is  not  axrailable 
error  where  they  correctly  state  the  law  with  reference  to  an 
Issue  involved,    p.  126. 

From  Delaware  Superior  Court;  Robert  M.  Vcm- 
Atta,  Judge. 

Action  by  Alonzo  L.  Jaqua  against  the  Grand  Bap- 
ids  and  Indiana  Railway  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed. 

Roscoe  D.  Wheat,  John  M.  Smith  and  Orr  S  Orr, 
for  appellant. 
Frank  B.  Jaqua,  for  appellee. 

Batman,  J. — This  is  an  appeal  from  a  judgment 
against  appellant  in  favor  of  appellee  on  an  award 
returned  upon  a  common-law  arbitration.  The  com- 
plaint is  in  two  paragraphs,  to  each  of  which  a 
demurrer  was  filed  for  want  of  facts,  with  memoran- 
dum. Each  of  such  demurrers  was  overruled  and 
proper  exceptions  were  reserved.  An  answer  in 
four  paragraphs  was  filed.  A  demurrer  was  ad- 
dressed to  the  second  paragraph  thereof,  which  was 
sustained  and  the  proper  exception  reserved.  A 
reply  in  general  denial  was  filed  to  the  third  and 
fourth  paragraphs  of  answer.  Trial  by  jury,  verdict 
in  favor  of  appellee  for  $700  and  costs,  on  which 
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'  — 

judgment  was  rendered.  Appellant  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and  a  proper 
exception  reserved.  Appellant  assigned  errors,  and 
relies  for  reversal  on  the  action  of  the  court  in  over- 
ruling its  demurrer  to  each  paragraph  of  the  com- 
plaint, in  sustaining  the  demurrer  to  its  second  para- 
graph of  answer,  and  in  overruling  its  motion  for  a 
new  trial. 

The  first  paragraph  of  complaint  alleges  in  sub- 
stance that  the  appellant  elevated  its  railroad  track 
to  a  height  of  several  feet  adjacent  to  appellee's 
property ;  that  he  was  damaged  thereby,  and  made  a 
claim  against  appellant  therefor;  that  thereafter 
such  negotiations  were  had  between  appellee  and 
appellant  as  that  the  appellee  offei:ed  in  writing  to 
submit  the  question  of  such  claim  for  damages  to  two 
arbitrators,  one  to  be  selected  by  each  party,  and  in 
case  such  arbitrators  could  not  agree,  then  such  arbi- 
trators to  select  a  third,  and  the  decision  of  a  major- 
ity of  such  board  of  arbitrators  was  to  be  taken  as 
final ;  that  he  could  not  set  out  a  copy  of  such  propo- 
sition for  the  reason  that  it  was  in  the  possession  of 
the  appellant,  and  he  had  no  copy  thereof;  that 
appellant  accepted  said  proposition  to  arbitrate  by 
sending  to  him  the  following  letter : 

Grand  Rapids,  Mich.,  April  22,  1912. 
Mr.  A.  L.  Jaqua, 

Portland,  Indiana. 
Dear  Sir: — 

Replying  to  your  letter  of  April  17th:  In 
deference  to  your  wishes,  we  will  be  glad  to 
appeal  to  arbitration  in  this  case,  and  the  mat- 
ter has  been  placed  in  the  hands  of  General 
Counsel  Campbell  for  that  purpose. 

Yours  truly, 

J.   H.   P.   HUGHART, 

Vice  President  and  General  Manager. 
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That  thereafter,  on  May  7,  1912,  the  appellant 
selected  E.  S.  Jones  as  its  arbitrator,  and  the 
appellee  selected  John  E.  Adair  as  his  arbitrator; 
that  said  arbitrators  met  thereafter  and  viewed  the 
premises  involved,  and  were  unable  to  agree  as  to 
the  amount  of  appellee's  damages;  that  thereupon 
said  arbitrators  agreed  upon  and  selected  Irvin 
Black  to  act  as  a  third  arbitrator,  and  said  Black 
entered  into  an  investigation  of  the  matters  involved 
with  said  original  arbitrators;  and  thereafter,  on 
September  30, 1912,  the  said  John  E.  Adair  and  said 
Irvin  Black  agreed  that  appellee  should  be  awarded 
the  sum  of  $650,  and  thereupon  rendered  their 
award  in  writing  for  said  amount,  a  copy  of  which  is 
filed  with  the  complaint  and  made  a  part  thereof; 
that  the  said  E,  S.  Jones  refused  to  agree  or  to  sign 
said  award;  that  on  the  date  of  said  award  a  copy 
thereof  was  delivered  by  such  arbitrators  to  appel- 
lant and  appellee;  that  appellee  since  the  rendition 
of  such  award  and  before  the  bringing  of  such  action 
demanded  of  appellant  the  payment  thereof,  but  such 
payment  was  refused;  that  said  sum  mth  interest 
sinC  the  rendition  of  said  award  is  now  due  and 
wholly  unpaid.    Prayer  for  judgment  for  $700. 

The  second  paragraph  of  complaint  is  in  substance 
the  same  as  the  first,  except  it  relies  upon  a  parol 
agreement  to  submit  the  same  claim  to  arbitration 
under  the  conamon  law. 

We  do  not  set  out  a  copy  of  the  award,  as  the  only 

objection  made  to  it  is  based  on  the  fact  that  it  was 

only    signed   by   two   arbitrators    instead   of 

1.  three.  Appellant  contends  that  the  first  para- 
graph of  the  complaint  does  not  show  such  an 
acceptance  of  appellee's  offer  as  constitutes  an 
agreement  to  arbitrate,  and  th^refpre  fftils  to  state 
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a  cause  of  action.  We  cannot  agree  with  appellant  in 
this  contention.  It  is  well  settled  that  an  acceptance 
of  an  offer  need  not  be  formal.  Any  words  may  be 
used  from  which  an  acceptance  may  be  reasonably 
understood,  when  taken  in  connection  with  the  sub- 
ject-matter and  the  offer  made.  It  will  be  observed 
that  it  is  not  only  alleged  that  appellee  made  appel- 
lant an  offer  to  arbitrate,  but  also  named  the  num- 
ber to  constitute  the  board  to  which  the  difference 
should  be  submitted,  and  the  number  required  to 
make  an  award  thereunder.  It  will  also  be  observed 
that  the  letter  alleged  to  have  been  received  in 
response  to  such  offer,  when  fairly  construed,  clearly 
agrees  to  arbitrate,  and  expressly  states  that  this  is 
done  in  deference  to  appellee's  wishes.  The  only 
question  then  remaining  is,  Can  it  be  said  that  such 
acceptance  was  broad  enough  to  cover  the  terms  of 
the  offer  made  by  the  appellee?  When  such  letter 
was  written,  the  writer  evidently  had  knowledge  of 
the  terms  of  the  offer  made,  and  it  is  significant  that, 
while  the  writer  knew  what  they  were,  and  that 
appellee  must  be  relying  on  the  same,  still  he  made 
no  objections  to  such  terms,  or  suggested  any  other. 
Under  such  circumstances,  we  do  not  believe  appel- 
lant can  now  be  heard  to  say  that  the  terms  proposed 
by  appellee's  offer  were  not  included  in  the  accept- 
ance. But  if  there  was  any  question  in  that  regard, 
the  allegations  of  the  subsequent  acts  of  appellant, 
taken  in  connection  with  the  letter,  clearly  show  an 
acceptance  of  the  terms  of  appellee's  offer.  It  ap- 
pears from  the  paragraph  of  complaint  under  con- 
sideration that  the  parties  proceeded  in  accordance 
with  the  terms  of  the  offer  in  appointing  arbitrators. 
This  of  itself  is  a  strong  circumstance  going  to  show 
that  the  full  terms  of  the  offer  were  covered  by  the 
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acceptance,  since  we  have  a  right  to  interpret  the 
scope  of  the  acceptance  from  the  subsequent  conduct 
of  the  acceptor.  This  is  in  line  with  the  authorities 
which  hold  that,  where  parties  have  by  their  acts 
given  a  construction  to  a  contract  entered  into  by 
them,  the  court  will  adopt  and  enforce  that  construc- 
tion. ChUders  v.  First  Nat.  Bank,  etc.  (1896),  147 
Ind.  430,  46  N.  E.  825;  Frazier  v.  Myers  (1892),  132 
Ind.  71,  31  N.  E.  536;  Reissner  v.  Oxley  (1881),  80 
Ind.  580.  We  therefore  conclude  that  the  first  para- 
graph of  complaint  is  sufficient  to  withstand  a 
demurrer  for  want  of  facts. 

Appellant  contends  that  the  second  paragraph  of 
complaint  is  not  sufficient,  because  there  is  no  aver- 
ment of  authority  on  the  part  of  any  one  to 

2.  enter  into  such  an  agreement  on  behalf  of 
appellant.     It  is  true  that  corporations  can 

only  act  through  their  duly  constituted  agents  as 
claimed  by  appellant,  but  it  is  not  necessary  to  allege 
the  authorization  of  any  act  charged  to  a  corpora- 
tion in  a  pleading.  It  is  sufficient  to  allege  that  the 
act  in  question  was  done  by  the  corporation,  and 
then  prove  that  it  was  done  by  constituted  authority. 
3  Thompson,  Corporations  (2d  ed.)  1096,  §3152;  5 
Ency.  PL  and  Pr.  92;  School  Town,  etc.  v.  Shaw 
(1885),  100  Ind.  268.  The  objection,  therefore,  is  not 
well  taken. 

Appellant  also  claims  that  the  court  erred  in  sus- 
taining appellee's  demurrer  to  its  second  paragraph 
of  answer,  since  no  memorandum  was  filed 

3.  therewith.      This    paragraph    of    answer    is 
drawn    on    the   theory    of   a    revocation    by 

appellant  of  the  agreement  to  arbitrate.  In 
order  for  such  a  paragraph  to  withstand  a  demurrer, 
it  must  not  only  show  an  express  and  positive  revo- 
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cation,  but  must  also  allege  that  notice  thereof  was 
given  to  the  arbitrators.  Goodwine  v.  Miller  (1869), 
32  Ind.  419;  5  C.  J.  58,  §109.  This  paragraph  is 
insufficient  in  each  of  these  particulars.  The  letter 
relied  on  as  a  revocation  falls  far  short  of  an  express 
and  positive  declaration,  but  merely  expresses  regret 
that  arbitration  had  failed.  This  we  deem  insuffi- 
cient and,  when  taken  in  connection  with  an  absence 
of  any  notice  to  the  arbitrators,  renders  the  para- 
graph of  answer  wholly  insufficient. 

The    fact    that    the    court    sustained    appellee's 

demurrer  to  such  paragraph  of  answer,  although  no 

memorandum  was  filed  therewith,  does  not  of 

4.  itself  constitute .  reversible   error,   since  this 
court  may  look  beyond  the  memorandum,  or 

any  ground  stated  therein,  to  uphold  the  ruling  of 
the  trial  court  in  sustaining  a  demurrer.  Boes  v. 
Grand  Rapids,  etc.,  R.  Co.  (1915),  59  Ind.  App.  271, 
108  N.  E.  174,  109  N.  E.  411 ;  Indiana  Board,  etc.  v. 
Haag  (1915),  60  Ind.  App.  218, 110  N.  E.  248. 

Appellant  also  predicates  error  on  the  action  of 

the  court  in  overruling  its  motion  for  a  new  trial.  It 

urges  that  the  verdict  is  not  sustained  by  suf- 

5.  ficient  evidence,  because  it  appears  that  the 
award  in  question  was  signed  by  only  two  of 

the  arbitrators,  when  the  evidence  shows  that  the 
agreement  to  arbitrate  required  that  it  should  be 
signed  by  all  three  in  order  to  be  effective.  We  can- 
not agree  with  appellant's  contention.  By  a  fair  con- 
struction of  the  evidence,  both  oral  and  written,  it 
appears  that  the  agreement  as  to  the  manner  of 
selecting  the  board  of  arbitrators  was  substantially 
as  follows:  The  appellee  was  to  select  one  arbitra- 
tor, and  the  appellant  was  to  select  one,  and  if  they 
could  not  agree,  they  should  select  a  third,  and  the 
three  thus  selected  should  be  the  arbitrators. 
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The  question  is,  Can  two  members  of  a  board  of 
arbitrators,  thus  selected,  make  a  valid  award?  We 
believe  such  an  award  is  authorized.  It  has  been 
held  that,  although  an  agreement  to  submit  to  arbi- 
tration does  not  specifically  provide  for  a  decision 
by  a  majority,  such  authority  will  be  inferred  from  a 
provision  for  the  selection  of  a  special  arbitrator 
who  is  authorized  to  act  only  upon  a  disagreement 
of  those  originally  appointed.  5  C-  J.  98,  §2130;  2 
R.  C.  L.  384;  Morse,  Arbitration  and  Award  163;  4 
Elliott,  Contracts  §2959;  Hobson  v.  Heirs  of  McAr- 
thur  (1842),  16  Pet.  182,  10  L.  Ed.  930;  Kile  v. 
Chapin  (1857),  9  Ind.  150;  Fish  v.  Vermillion 
(1904),  70  Kan.  348,  78  Pac.  811;  Security  Live  Stock 
Ins.  Assn.  v.  Briggs  (1886),  22  111.  App.  107.  We 
believe  the  rule  stated  is  not  only  fully  supported  by 
the  authorities  but  founded  upon  reason,  and  ought 
to  be  controlling  in  this  case.  We  may  further  add 
that,  in  our  opinion,  any  provision  in  such  an  agree- 
ment to  arbitrate  whereby  the  matter  was  to  be  left 
to  the  three  after  the  selection  of  the  third  arbitra- 
tor, or  that  the  parties  were  to  abide  their  decision, 
could  make  no  difference  in  the  application  of  the 
rule  stated,  since  any  such  provision  would  not  be 
inconsistent  with  a  majority  award. 

Counsel  for  appellant  cites  the  cases  of  Byard  v. 
Earkrider  (1886),  108  Ind.  376,  9  N.  H.  294,  and 
Baker  v.  Farmhrough  (1873),  43  Ind.  240,  in  sup- 
port of  its  contention  that  a  majority  award  was  not 
authorized,  but  each  of  the  cases  cited  differ  from 
this  case  in  this  material  fact,  that  in  each  of  such 
cases  the  agreement  was  to  submit  the  difference  in 
the  first  instance  to  three  arbitrators,  while  in  this 
case  the  original  submission  was  to  be  to  the  two  first 
selected,  and  the  appointment  of  the  third  arbitrator 
was  contingent  upon  their  failure  to  agree.    This  is 
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a  controlling  difference  under  the  authorities  cited, 
which  hold  that  the  latter  method  of  appointment  of 
the  third  arbitrator  clearly  evidences  the  intention 
of  the  parties  to  pi^ovide  a  way  to  break  the  deadlock, 
which  would  naturally  exist,  where  the  two  first 
appointed  failed  to  agree. 

Our  conclusion  that  a  majority  award  was  author- 
ized renders  it  unnecessary  to  discuss  the  alleged 
error  of  the  court  in  admitting  in  evidence  the 
award  returned  in  this  case,  which  was  signed  by 
only  two  of  the  arbitrators. 

Appellant  also  contends  that  the  evidence  shows 

that  the  agreement  to  arbitrate  was  revoked  prior  to 

the  return  of  the  award.    We  do  not  concur  in 

6.  this  contention.    We  recognize  that  an  agree- 
ment to  arbitrate  may  be  revoked  before  the 

return  of  the  award  as  stated  in  the  authorities  cited 
by  counsel,  but  such  revocation  must  be  positive  and 
unconditional,  and  notice  thereof  must  be  given  to 
the  arbitrators.  We  do  not  consider  that  a  mere 
expression  of  regret  over  the  failure  of  an  arbitra- 
tion, still  pending,  such  as  contained  in  the  letter  in 
evidence,  can  be  construed  to  be   a  positive 

7.  revocation.    The  remaining  evidence  as  to  any 
such  revocation  was  oral  and  conflicting,  and 

the  question  was  decided  by  the  jury  against  appel- 
lant. Under  such  circumstances,  we  cannot  disturb 
the  finding  of  the  jury. 

Appellant  further  contends  that  the  evidence 
shows  that  the  arbitrator  Jones  resigned  several 
days  prior  to  the  return  of  the  award,  and  thereafter 
took  no  part  in  the  proceedings,  and  that  the  award 
returned  by  the  remaining  arbitrators  was  therefore 
invalid. 

The  evidence  tends  strongly  to  establish  the  fol- 
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lowing  facts  with  reference  to  the  appointment  of 
arbitrators  and  the  alleged  resignation  of  the 

8.  arbitrator  Jones:  The  appellant  selected 
Jones  and  the  appellee  selected  Adair  as  ar- 
bitrators. They  visited  the  premises  in  question 
together,  and  after  viewing  the  same  attempted  to 
agree  as  to  the  amount  of  appellee's  damages,  but 
failed.  They  subsequently  talked  the  matter  over 
again  on  three^  or  more  occasions  in  further  efforts 
to  agree,  but  did  not  succeed.  It  was  then  suggested 
by  one  of  them  that,  since  they  could  not  agree,  they 
had  better  select  a  third  arbitrator,  to  which  sug- 
gestion the  other  assented,  and  after  some  negotia- 
tions Irvin  Black  was  selected  as  such  third  arbitra- 
tor. Both  Jones  and  Adair  saw  Black  and  informed 
him  of  his  selection.  The  three  arbitrators  never 
met  together  to  view  the  premises  or  to  consider  the 
amount  of  damages,  but  Black  on  different  occasions 
consulted  with  both  Jones  and  Adair  separately  with 
reference  to  the  matter.  Subsequently  Jones  notified 
his  fellow  arbitrators  that  he  had  resigned,  and 
would  not  have  anything  more  to  do  with  the  arbi- 
tration. Adair  and  Black  afterwards  made  and 
signed  the  award  in  evidence  in  the  absence  of  Jones. 
After  the  appointment  of  Black  and  prior  to  making 
the  award,  Adair  told  Jones  that  they  were  going 
over  to  view  the  premises,  and  asked  him  if  he 
wanted  to  go  along,  and  he  answered,  **No  I  have 
resigned  and  won't  have  anything  more  to  do  with 
it." 

The  question  is,  Did  such  acts  of  the  arbitrator 
Jones  render  the  subsequent  award  of  the  arbitra- 
tors Adair  and  Black  invalid!  Or,  in  other  words, 
did  the  resignation  of  Mr.  Jones,  conceding  his  acts 
amounted  to  that,  dissolve  the  board  of  arbitration 


124  APPELLATE  COURT  OP  INDIANA, 

Grand  Kapids,  etc.,  R.  Co.  v.  Jaqua — 66  Ind.  App.  113. 


as  then  constituted,  so  as  to  defeat  the  submission? 
We  are  of  the  opinion  that  it  did  not  do  so. 

If  the  agreement  to  arbitrate  had  provided  that 
the  award  to  be  valid  should  be  made  by  aU  three 
arbitrators,  then  such  resignation  or  refusal  to  act 
would  have  had  such  effect,  but  this  is  not  true  where 
a  majority  award  is  authorized,  as  in  this  case,  and 
the  third  arbitrator  has  been  appointed  and  has 
become  a  member  of  the  board.  This  is  necessarily 
true,  as  the  authorities  hold,  or  otherwise  it  would 
be  in  the  power  of  one  of  the  parties  to  trick  the 
other,  and  thereby  entirely  deprive  him  of  the  benefit 
of  the  reference.  The  law  will  not  thus  put  it  in  the 
power  of  one  arbitrator  to  defeat  the  submission  by 
withdrawing  from  the  trust  under  such  circum- 
stances. 

In  the  case  of  KUe  v.  Chapin,  supra,  the  Supreme 
Court  stated  the  rule  as  follows :  *  *  Even  when  sev- 
eral arbitrators  are  appointed  by  the  parties,  and 
one  refuses  to  act,  the  award  of  the  other  arbitrators 
will  be  valid.  For  the  law  will  not  put  it  in  the  power 
of  one  arbitrator  to  defeat  the  submission  by  with- 
drawing from  the  trust. '  ^  This  statement  was  criti- 
cized in  the  case  of  Baker  v.  Farmbrough,  supra,  as 
being  too  broad,  but  it  did  not  undertake  to  question 
the  rule,  where  a  majority  award  was  authorized. 
We  find  no  later  expression  of  this  or  the  Supreme 
Court  on  this  particular  question,  but  cite  the  follow- 
ing authorities  in  support  of  the  rule  we  have  stated. 
Morse,  Arbitration  and  Award  154-159;  4  Elliott, 
Contracts  §2959 ;  5  C.  J.  100 ;  2  Am.  and  Eng.  Ency. 
Law  645;  Witz  v.  Tregdlas  (1896),  82  Md.  351,  33 
Atl.  718;  Carpenter  v.  Wood  (1840),  1  Mete.  (Mass,) 
409;  Doyle  v.  Patterson  (1888),  84  Va.  800,  6  S.  E. 
138;  Toledo  S.  S.  Co.  v.  Zenith  Transportation  Go. 
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(1911),  184  Fed.  391,  106  C.  C.  A.  501.  While  it  is 
true,  as  stated  in  the  case  of  Heritage  v.  State,  ex  rel. 
(1908),  43  Ind.  App.  595, 88  N.  E.  114,  that  the  grant- 
ing of  authority  to  render  a  majority  award  cannot 
be  taken  as  an  intention  to  dispense  with  the  opera- 
tion of  the  rule  which  gives  to  the  parties  a  right  to 
the  presence  and  effect  of  the  arguments,  experience, 
and  judgment  of  each  arbitrator  during  the  whole 
proceedings,  still  it  is  equally  true,  under  the  author- 
ities, that  where  a  majority  award  is  authorized,  the 
refusal  of  an  arbitrator  to  participate  in  the  pro- 
ceedings after  the  full  board  has  been  appointed, 
does  not  ordinarily  defeat  the  submission.  Such 
rule  evidently  only  means  to  provide  that  a  majority 
may  not  act  separately  or  secretly,  hear  the  evidence 
and  determine  the  award  without  giving  the  minority 
a  reasonable  opportunity  to  be  present  and  partici- 
pate in  all  the  proceedings,  even  where  a  majority 
award  is  authorized.  Any  other  construction  of  the 
rule  would  render  it  easily  possible  for  a  single  arbi- 
trator, after  the  board  had  been  fully  organized  and 
the  deliberations  had  been  far  advanced,  to  arbi- 
trarily or  capriciously  prevent  the  return  of  an 
award  by  refusing  to  attend  or  participate  further 
in  the  proceedings,  and  thereby  defeat  one  of  the 
evident  objects  of  the  parties  in  agreeing  to  a 
majority  award  in  the  submission.  This  the  law  will 
not  permit. 

In  this  case,  however,  there  is  evidence  on  which 
the  jury  could  have  found  that  due  notice  of  further 
proceedings  in  the  matter  had  been  given  the  arbi- 
trator who  did  not  sign  the  award,  and  that  such  a 
refusal  was  made  as  to  make  it  clearly  apparent  that 
further  notice  would  be  unavailing,  and  therefore 
wholly  unnecessary.    There  was  no  evidence  that  the 
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relation  of  arbitrators  was  subsequently  resumed 
after  such  refusal,  and  hence  we  would  not  be  just- 
ified in  disturbing  the  verdict  on  that  ground 

Appellant  also  predicates  error  on  the  action  of 

the  court  in  giving  instructions  Nos.  1,  2,  5  and  6 

requested  by  appellee.    His  objection  to  Nos. 

9.  1  and  2  is  that  they  state  mere  abstract  propo- 
sitions of  law.  The  giving  of  such  instruc- 
tions is  not  available  error,  where  it  correctly  states 
the  law  with  reference  to  an  issue  involved.  Pope  v. 
Branch  County  Savings  Bank  (1899),  23  Ind.  App. 
210,  54  N.  E.  835.  We  find  no  error  in  giving  said 
instructions  Nos.  5  and  6. 

Objections  are  also,  made  to  the  giving  of  several 
instructions  by  the  court  on  its  own  motion,  and  to 
the  refusal  of  the  court  to  give  certain  instructions 
at  the  request  of  appellant.  We  have  examined  these 
several  instructions,  and  find  no  error  in  the  action 
of  the  court  with  reference  to  the  same.  The  ques- 
tions raised  by  such  objections  are  covered  in  the 
main  by  the  decision  on  other  questions  presented  by 
this  appeal,  and  require  no  further  consideration 
here.    We  find  no  error  in  the  record. 

Judgment  affirmed. 

Note. — Reported  in  115  N.  E.  73.  Agreement  to  submit  to  arbi- 
tration, revocability,  Ann.  Cas.  1914B  300,  5  G.  J.  57.  See  under 
(1)  5  0.  J.  23;  (8)  5  C.  J.  100. 


Chicago,  Lake  Shobe  and  South  Bend  Railway 

Company  v.  Brown. 

[No.  9,201.     Filed  March  13,  1917.     Rehearing  denied  October  10, 
1917.    Transfer  denied  December  7,  1917.1 

1.  Appeal. — Review, — Harmless  Error. — Admission  of  Evidence. — 
Withrdraioah — In  an  action  for  personal  injuries  sustained  in  a 
street  car  accident,  error,  if  any,  in  admitting  a  statement  by 
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the  conductor  that,  if  the  passengers  "don't  know  enough  to  get 
on,  let  them  stay  off,"  was  rendered  harmless  when  subsequently 
withdrawn  and  the  Jury  directed  not  to  consider  it    p.  13L 

2.  Tbial. — Erroneous  AdnUaaion  of  Evidence. — Necessity  of  Con- 
troverting,— ^Where  testimony  is  erroneously  admitted,  it  need  not 
be  controverted,  but  may  be  ignored  and  relied  on  for  a  new  trial, 
or  a  reversal  on  appeal,    p.  132. 

3.  Witnesses. — Impeachment. — Inconsistent  Statements. — ^In  an 
action  for  injuries  sustained  by  plaintiff  while  attempting  to 
board  an  Interurban  car,  where  the  conductor  testified  in  sub- 
stance that  he  was  exceptionally  diligent  in  the  discharge  of  his 
duties,  and  that  he  did  not  see  plaintiff  trying  to  board  the  car, 
testimony  that  Just  after  the  accident  he  stated  that  if  passengers 
did  not  know  enough  to  get  on  the  car,  they  could  stay  off  was 
properly  admissible  in  rebuttal  for  the  purpose  of  impeachment, 
the  proper  foundation  having  been  laid^  since  where  the  testimony 
of  a  witiiess  on  a  material  point  is  prejudicial  to  the  opposite  party 
such  witness,  after  the  proper  foundation  is  laid,  may  be 
impeached  by  proof  of  his  prior  inconsistent  statements,    p.  133. 

4.  Witnesses. — Cross-Examination. — Scope. — In  an  action  for  per- 
sonal injuries  sustained  in  a  street  car  accident,  where  defendant's 
president  denied  that  plaintiff's  mother  had  called  on  him  after 
the  accident,  it  was  not  error  to  permit  plaintiff  to  ask  him  on 
cross-examination  to  refresh  his  recollection,  whether  plaintiff's 
mother  had  not  <:ome  to  his  house  and  stated  to  him  that  her 
daughter  had  been  seriously  injured  by  being  thrown  off  of  one 
of  the  company's  cars,  that  they  had  quite  a  family  and  were 
poor,  and  asked  him  to  contribute  to  her  care ;  nor  did  the  assumed 
facts  embodied  in  the  question  tend  to  prejudice  the  Jury  in 
view  of  an  instruction  that  it  should  not  be  influenced  by  preju- 
dice or  sympathy,  or  by  the  fact  that  defendant  was  a  corpora- 
tion and  plaintiff  an  individual  and  a  girL    p.  135. 

5.  Cabbiebs. — Carriage  of  Passengers. — Injury  to  Passenger. — 
Burden  of  Proof. — In  an  action  for  personal  injuries  sustained  in 
a  street  car  accident,  where  the  evidence  showed  that  plaintiff 
went  to  a  regular  stopping  place  for  the  accommodation  of  pas- 
sengers with  the  intention  of  boarding  the  car,  and  that  she 
signaled  it  to  stop  and  was  thrown  off  and  injured  while  in  the 
act  of  climbing  on  the  steps,  the  burden  was  on  defendant  to 
prove  its  contention  that  plaintiff  was  a  mere  trespasser  unable 
to  pay  fare.    p.  137. 

6.  Cabbiebs, — Carriage  of  Passengers. — Injury  to  Passenger. — In- 
struction.— In  an  action  for  injuries  sustained  while  attempting 
to  board  a  street  car,  an  instruction  that  it  was  defendant's  duty 
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to  stop  the  car  a  aufficient  length  of  time  to  enable  plaintiff,  in 
the  exercise  of  due  prudence  and  care,  to  board  it,  and  failure 
to  do  so  was  negligence,  was  not  erroneous  because  it  made  no 
reference  to  whether  plaintiff  was  making  a  reasonable  effort  to 
get  on  the  car,  or  as  not  stating  that  the  duty  resting  upon  the 
defendant  waB  to  afford  the  injured  person  a  reasonable  oppor- 
tunity to  enter,    p.  138. 

7.  Tbtat.. — Instruction. — Negligence. — Jury  Question. — In  an  action 
against  a  street  car  company  for  injuries  sustained  while  attempt- 
ing to  board  a  car,  an  instruction  that  it  was  the  duty  of  defend- 
ant to  stop  the  car  a  sufficient  length  of  time  to  enable  plaintiff,  in 
the  exercise  of  due  prudence  and  care,  to  climb  upon  the  platform 
and  enter  the  car,  that  if  it  failed  to  do  so  it  was  guilty  of  negli- 
gence, and  that  if  plaintiff  was  injured  as  a  result  of  such 
negligence,  and  without  any  fault  on  her  part,  the  verdict  should 
be  for  her,  was  not  erroneous  as  invading  the  province  of  the  jury 
by  making  the  question  6t  neelleence  one  of  law  rathef  than  one 
of  fact    pp.  138,  139. 

8.  Trial. — Instructions. — Scope. — Evidence. — It  is  the  duty  of  the 
court,  in  cases  where  a  general  verdict  is  to  be  returned,  to 
instruct  the  jury  as  to  -the  force  and  legal  effect  of  the  facts 
which  may  have  been  proved  within  the  issues,    p.  138. 

9.  NEGLfoENCE. — Instruction. — Questions  of  Law  and  Fact. — If 
negligence  is  a  question  of  law,  the  court  may  say  whether  or 
not  there  is  negligence  under  a  given  state  of  facts,  and  the  Jury 
must  accept  the  conclusion,    p.  138. 

10.  Cabbdsbs, — Carriage  of  Passengers. — Care  Required. — It  is  the 
duty  of  a  carrier  of  passengers  to  exercise  the  highest  degree  of 
care  for  their  safety,  and  a  failure  to  discharge  this  duty  is 
negligence,    p.  139. 

11.  Appeal. — Briefs, — Sufficiency. — Waiver  of  Error. — ^Brror,  if 
any,  in  instructions  upon  the  elements  of  damages  is  waived 
where  the  question  of  excessive  damages  is  not  presented  by 
appellant's  brief,    p.  139. 

From  Porter  Circuit  Court;  H.  H.  Loring,  Judge. 

Action  by  Edna  Brown,  by  her  next  friend,  Frank 
Brown,  against  the  Chicago,  Lake  Shore  and  South 
Bend  Railway  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

F.  J.  Lewis  Meyer  and  Charles  E.  Cox,  for  appel- 
lant. 
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George  Batteiger  and  Crumpacker  Bros.,  for 
appellee. 

Dausman,  J. — This  action  was  instituted  by 
appellee  against  appellant  to  recover  damages  result- 
ing from  personal  injury.  The  following  is  the  com- 
plaint in  full :  * '  The  plaintiff  Edna  Brown,  a  minor, 
by  her  next  friend  Frank  Brown,  complains  of  the 
defendant,  the  Chicago,  Lake  Shore  &  South  Bend 
Railway  Company,  and  says :  That  said  plaintiff  is  a 
minor  under  the  age  of  21  years,  to  wit,  12  years; 
and  that  she  is  a  citizen  and  resident  of  Porter 
county,  Indiana.  That  the  defendant  is  a  railway 
corporation  organized  imder  the  laws  of  the  State  of 
Indiana,  and  as  such  railway  corporation  has  been 
for  the  five  years  last  past  and  is  now  the  owner  and 
engaged  in  the  operation  of  a  line  of  railway  from 
the  City  of  South  Bend  in  St.  Joseph  county,  Indiana, 
through  and  across  the  counties  of  St.  Joseph,  La- 
Porte,  Porter  and  Lake  in  said  State  of  Indiana,  and 
that  its  said  line  of  railway  runs  through  the  city  of 
Michigan  City,  in  said  LaPorte  county.  That  said 
railway  *  company  during  said  time  has  been  and 
now  is  engaged  in  running  and  operating  trains  and 
cars  by  the  use  of  electric  motive  power  for  the 
transportation  of  passengers  for  hire,  the  fare  for 
such  to  be  collected  upon  said  trains  and  cars  from 
certain  stations  and  stopping  places  to  other  sta- 
tions and  stopping  places  along  its  said  route.  That 
on  the  25th  day  of  May,  1910,  the  plaintiff,  Edna 
Brown,  at  said  Michigan  City  in  said  LaPorte  coun- 
ty, desiring  to  become  a  passenger  upon  one  of  said 
defendant's  cars,  to  wit.  No.  72,  bound  westwardly  on 
said  railway,  at  about  the  hour  of  5 :40  p.  m.  of  said 
day,  at  a  regular  stopping  place  for  the  cars  of  said 
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t^  fendant,  on  Williard  avenue,  a  street  in  said  city 
of  Michigan  City,  stood  at  said  stopping  place  near 
the  tracks  of  said  defendant's  railway  in  plain  view 
of  the  motorman  as  he  was  approaching  said  stop- 
ping place,  thereby  indicating  to  said  motorman  and 
the  conductor  of  said  car  that  she  desired  to  become 
a  passenger  on  said  car.  That  said  car  stopped  and 
certain  passengers  left  said  car,  and  thereupon 
plaintiff  immediately  attempted  to  enter  said  car  as 
a  passenger  thereon  by  stepping  upon  the  steps  of 
said  car  to  enter  the  same;  but  that  before  plaintiff 
could  get  upon  said  car  or  secure  a  safe  hold  upon 
the  same,  the  conductor  of  said  car  without  notice 
or  warning  to  plaintiff  carelessly  and  negligently 
rang  the  bell  and  thereby  signaled  to  said  motorman 
to  start  said  car  to  running,  and  said  motorman  care- 
lessly and  negligently  immediately  started  said  car 
with  a  quick  and  sudden  jerk,  and  thereby  caused 
said  plaintiff  to  lose  her  balance  and  to  fall  with 
great  force  and  violence  from  said  car  steps  onto  the 
hard  surface  of  the  said  street  pavement  and  upon 
the  rails  of  said  defendant's  said  line  of  railway, 
thereby  causing  her  to  receive  severe  cuts,  wounds 
and  bruises  upon  her  head,  spine  and  body  and  to 
become  sick  and  sore,  and  to  become  permanently 
afflicted  with  injury  to  her  mind  and  body  so  that  she 
has  ever  since  been  an  invalid,  suffering  in  body  and 
mind,  from  the  effects  of  said  injuries  inflicted  by 
said  defendant  as  aforesaid;  and  plaintiff  further 
says  that  said  injuries  were  inflicted  upon  her  as 
aforesaid  without  any  fault  or  negligence  on  her  part 
or  on  the  part  of  said  Frank  Brown  as  such  next 
friend,  but  wholly  by  the  fault,  carelessness  and  neg- 
ligence of  said  defendant,  to  her  damage  in  the  sum 
of  fifteen  thousand  dollars. 
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**  Wherefore,  plaintiff  demands  judgment  for 
fifteen  thousand  dollars  damages,  and  for  all  proper 
relief. '  * 

Answer  in  denial.  Verdict  and  judgment  for 
$5,000.  Appellant 's  motion  for  a  new  trial  was  over- 
ruled, and  that  action  of  the  court  is  the  only  error 
assigned.  Appellant  specified  in  said  motion  thirty- 
four  grounds  for  a  new  trial ;  but  it  appears  from  its 
brief  that  it  waives  all  of  them  except  those  herein- 
after considered. 

(1)     Henry  Oberholtzer,  a  witness  in  behalf  of 

appellee,  was  permitted  to  testify,  over  appellant's 

objection,  that  about  one  minute  after  the  acci- 

1.  dent  the  conductor  in  charge  of  the  car  made 
the  statement,  relating  to  the  occurrence,  *  *  Oh, 
hell  I  If  they  don't  know  enough  to  get  on,  let  them 
stay  off!"  This  statement  was  admitted  on  the  the- 
ory that  it  was  res  gestae.  After  cross-examining 
the  witness  on  this  subject,  appellant  moved  to  strike 
out  said  statement  and  that  it  be  withdrawn  from  the 
jury.  This  motion  was  overruled.  After  all  the  evi- 
dence for  appellee  had  been  introduced  and  appellee 
had  rested,  appellant  called  the  conductor  as  one  of 
its  witnesses,  and  he  denied  making  the  statement 
imputed  to  him  by  Oberholtzer.  Pending  the  cross- 
examination  of  the  conductor,  one  of  appellee's  coun- 
sel informed  the  court  that  he  had  come  to  the  con- 
clusion that  the  testimony  given  by  Oberholtzer  *4s 
a  little  close  to  the  line ' ' ;  that  the  problem  he  had  in 
mind  was  whether  the  conductor  of  the  car  could 
bind  the  company  by  a  declaration  of  any  kind ;  and 
that  he  desired  to  mthdraw  said  statement.  To  the 
proposed  withdrawal  of  said  testimony  appellant's 
counsel  objected  on  the  ground  that  the  court 
admitted  the  testimony  over  his  objection  and  subse- 
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* 

quently  overruled  his  motion  to  strike  it  out,  and  that 
by  reason  thereof  he  was  obliged  to  controvert  it  by 
the  testimony  of  the  conductor.  The  court  overruled 
this  objection,  and  thereupon  counsel  for  appellee 
withdrew  said  statement  and  asked  the  court  to 
instruct  the  jury  with  reference  thereto.  The  court 
then  informed  the  jury  that  said  testimony  was  with- 
drawn and  directed  them  not  to  consider  the  state- 
ment made  by  the  witness  Oberholtzer.  Appellant 
then  moved  to  set  aside  the  submission  of  the  cause 
on  the  ground  that  the  withdrawal  of  prejudicial  evi-  ^ 
dence  does  not  correct  the  error.  This  motion  was 
overruled. 

The  general  rule  is  that  where  incompetent  evi- 
dence, erroneously  admitted,  is  subsequently  with- 
drawn and  the  court  directs  the  jury  not  to  consider 
it,  the  error  is  rendered  harmless.  Ohio  Valley  Trust 
Co.  V.  Wernke  (1912),  179  Ind.  49,  55,  99  N.  E.  734; 
McDonel  v.  State  (1883),  90  Ind.  320,  327;  11  Ency. 
PI.  and  Pr.  307.  We  cannot  agree  with  the  statement 
of  appellant's  counsel  that  he  was   obliged 

2.  to  controvert  testimony  erroneously  admitted. 
He  was  not  obUged  even  to  move  to  strike  it 
out.  Glenn  v.  Clore  (1873),  42  Ind.  60.  He  might 
have  ignored  it  throughout  the  remainder  of  the  trial 
and  relied  on  it  for  a  new  trial  or  a  reversal  on 
appeal.  His  election  to  recognize  it  and  contradict 
it,  while  entirely  proper,  cannot  justify  an  exception 

«  

to  the  general  rule.  The  action  of  appellee's  coun- 
sel in  withdrawing  said  testimony  and  the  action  of 
the  court  in  directing  the  jury  not  to  consider  said 
testimony  and  in  refusing  to  set  aside  the  submission 
were  proper  and  commendable. 

(2)    As  a  witness  for  appellant,  Frank  B.  McCall 
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testified  that  he  was  the  conductor  in  charge  of  the 
car  at  the  time  of  the  alleged  accident ;  that  he 
3.  did  not  think  there  were  any  passengers  at  the 
"Williard  avenue  crossing  that  evening ;  that  if 
he  had  observed  any  women  or  children  he  would 
have  gotten  off  and  assisted  them  to  get  on  the  car, 
because  it  was  his  custom  so  to  do;  that  it  was  his 
recollection  that  he  stood  on  the  platform  or  on  the 
steps  and  gave  the  signal  to  start  on  the  bell  cord; 
that  he  did  not  remember  of  seeing  a  little  girl  there 
with  a  little  boy;  that  after  the  car  had  started  and 
he  had  commenced  collecting  fares,  he  heard  a 
scream  like  that  of  a  child,  and  on  looking  back  he 
saw  a  girl  about  ten  or  eleven  years  old  and  a  little 
boy  standing  there,  and  that  two  ladies  came  up,  but 
that  there  was  nothing  to  lead  him  to  believe  that 
any  one  was  hurt ;  that  he  was  four  or  five  feet  in  the 
car  before  he  heard  that  scream;  that  when  he  saw 
some  ladies  looking  back,  then  he  looked  back  and 
saw  what  it  was ;  that  he  made  no  report  to  the  com- 
pany of  the  occurrence ;  that  he  did  not  know  at  the 
time  that  any  one  had  fallen;  and  that  he  did  not 
know  that  there  was  any  claim  that  anybody  had 
been  thrown  off  the  car  when  trying  to  get  on  at 
that  time.  On  cross-examination,  appellee's  counsel 
laid  a  proper  foundation  for  impeachment  by  direct- 
ing the  attention  of  the  witness  to  the  time  and  place 
of  the  conversation  with  Oberholtzer  and  by  asking 
the  witness  if  Oberholtzer  did  not  then  and  there  ask 
him  the  question,  **Are  you  going  to  stopl*'  and  if 
the  witness  did  not  answer  Oberholtzer  by  saying, 
**0h,  belli  If  they  don't  know  enough  to  get  on,  let 
them  stay  off  I"  In  rebuttal,  for  the  purpose  of 
impeachment   only,   Oberholtzer  was  permitted   to 
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testify,  over  appellant's  objection,  that  the  con- 
ductor made  the  statement  above  set  out,  at  the  time 
and  place  and  under  the  circumstances  indicated. 

It  is  well  settled  that  where  the  testimony  of  a  wit- 
ness upon  a  material  point  is  prejudicial  to  the  oppo- 
site party,  such  witness,  after  the  proper  foundation 
is  laid,  may  be  impeached  by  proof  of  his  prior 
inconsistent  statements.  2  Elliott,  General  Practice 
§674;  Pape  v.  Lathrop  (1897),  18  Ind.  App.  633,  650, 
46  N.  E.  154;  Blough  v.  Parry  (1896),  144  Ind.  463, 
40  N.  E.  70,  43  N.  E.  560.  From  the  testimony  given 
by  the  conductor  the  jury  might  reasonably  have 
drawn  the  conclusion  that  he  was  exceptionally  dili- 
gent, attentive  and  faithful  in  the  discharge  of  his 
duties;  that  he  was  in  a  position  to  have  seen  the 
girl  if  she  had  been  where  she  claims  to  have  been ; 
that  because  he  did  not  see  her,  she  was  not  there; 
and  that  her  story  of  the  alleged  occurrence  is  a  fabri- 
cation. It  is  clear,  therefore,  that  the  statement 
made  by  him  to  Oberholtzer  is  inconsistent  with  his 
testimony.  That  it  was  admissible  for  the  purpose 
of  impeaching  McCall,  there  can  be  no  doubt.  On 
this  point  the  court  gave  the  following  instruction: 
^*No.  16.  Evidence  has  been  permitted  to  go  to  you  of 
a  statement  made  by  the  conductor  to  the  witness 
Oberholtzer,  by  way  of  impeachment.  You  are 
instructed  that  this  evidence  is  not  to  be  treated  by 
you  as  evidence  of  a  substantive  fact,  if  any,  referred 
to  in  such  statement,  but  only  for  the  purpose  of 
determining  the  credibility  of  the  conductor  as  a  wit- 
ness; and  it  is  for  you  to  determine  from  the  evi- 
dence, where  witnesses  contradict  each  other,  which 
is  the  more  worthy  of  credit  and  give  credit  accord- 
ingly, and  for  this  purpose  you  may  take  into  con- 
sideration their  interest,  if  any,  their  demeanor  on 
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the  stand,  and  all  the  circumstances  and  facts  proven 
in  the  case/*  Under  these  circumstances,  the  admis- 
sion of  Oberholtzer's  testimony  is  not  error. 

(3)     Mrs.  Ada  Brown,  mother  of  the  iiljured  girl, 
was  permitted  to  testify,  without  objection,  that  two 

or  three  weeks  after  the  girl  was  hurt  she  (the 
4.     mother)   called  on  the  company's  president, 

Charles  M.  Wilcoxin,  one  evening  at  his  home ; 
but  the  court  refused  to  allow  her  to  state  the  pur- 
pose of  the  call.  Afterward  appellant  called  Mr. 
Wilcoxin  as  its  witness,  and  he  denied  that  Mrs. 
Brown  ever  called  on  him  at  his  home  after  the  acci- 
dent. On  cross-examination  he  stated  that  he  based 
this  testimony  purely  on  his  recollection;  that  he 
could  not  remember  all  the  people  who  called  on  him 
in  the  last  four  or  five  years;  but  that  he  had  not 
forgotten  very  many  of  them.  He  was  then  asked 
this  question:  **To  refresh  your  recollection,  didn't 
Mrs.  Brown  come  to  your  house  one  evening  after 
office  hours  during  the  summer  or  fall  of  1910  and 
say  to  you  that  her  daughter  had  received  an  injury 
by  being  thrown  off  one  of  the  cars  of  the  South 
Shore  Road  at  Williard  Avenue  Station  in  May,  that 
year ;  that  she  was  seriously  hurt ;  that  she  had  quite 
a  considerable  family;  that  they  were  poor  and  they 
wanted  to  administer  medicine  and  treatment;  and 
didn  't  she  ask  you  if  your  company  would  contribute 
something  for  her  caref  To  this  question  appel- 
lant objected  on  the  groimd:  **  There  is  no  need  of 
refreshing  his  recollection.  The  witness  has  decid- 
edly testified  that  she  didn't  call  on  him,  and  this  is 
done  simply  to  bring  before  the  jury  what  is  incor- 
porated in  the  question."  This  objection  was  over- 
ruled and  the  witness  answered  *  *  No. ' '  In  this  court 
appellant  urges  that  it  amounts  to  misconduct  to 
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incorporate  in  the  question  the  **  assumed  facts  on 
the  theory  of  refreshing  the  recollection  and  thus 
appealing  to  the  prejudices  of  a  jury. '  * 
'  In  its  motion  for  a  new  trial  the  asking  of  said 
question  is  not  characterized  as  misconduct.  The 
specification  in  said  motion  is:  ^'That  the  court 
erred  in  permitting  the  plaintiff's  attorney  to  ask 
the  witness  C.  M.  Wilcoxin  the.  folio  wing  question  on 
cross-examination:  (here  insert) :''  We  are  referred 
to  no  authority  on  this  point.  Under  ordinary  con- 
ditions it  cannot  be  error  for  the  court  to  permit  the 
asking  of  a  question  of  this  character  on  cross-exam- 
ination. The  right  of  cross-examination  is  neces- 
sarily one  of  broad  scope  and  privilege.  2  Elliott, 
General  Practice,  eh.  25.  In  view  of  the  special 
circumstances  under  which  it  was  propounded,  the 
question  was  within  the  rules  of  cross-examination. 

It  should  be  observed  also  that  the  entire  subject- 
matter  of  Mr.  Wilcoxin 's  testimony  is  wholly  imma- 
terial. The  fact  that  Mrs.  Brown  did  or  did  not 
make  that  call  could  not  have  aided  the  jurors  in 
the  slightest  degree  in  making  up  their  verdict. 

In  connection  with  appellant's  contention  that  the 
mere  asking  of  the  question  tended  to  prejudice  the 
jury,  it  is  proper  to  observe  that  the  court  gave  the 
following  instruction :  *  *  No.  15.  You  are  instructed 
that  you  should  not  permit  any  feeling  of  prejudice 
to  influence  you  in  this  case  in  coming  to  a  conclu- 
sion; and  the  fact  that  the  defendant  is  a  corpora- 
tion and  the  plaintiff  is  an  individual  and  a  girl, 
should  not  be  permitted  by  you  to  arouse  in  yout^ 
mind  a  feeling  or  prejudice  as  against  the  defendant, 
or  decide  this  case  as  a  matter  of  sympathy  for  the 
plaintiff. ' ' 

(4)     Appellant  says  that  the  verdict  is  contrary 
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to  law  because  there  is  no  proof  that  the  girl  was 
ready  to  pay  her  fare  if  she  had  succeeded  in 
5.  entering  the  car.  The  evidence  shows  that  the 
injured  girl  and  her  little  brother  went  from 
their  home  in  the  morning  on  appellant's  road  to 
Michigan  City  to  visit  their  aunt;  that  in  the  even- 
ing they  went  to  Williard  avenue  crossing  with  the 
intention  of  returning  home  on  appellant's  road; 
that  said  crossing  is  a  regular  stopping  place  for 
appellant's  cars  for  the  acconunodation  of  passen* 
gers;  that  she  signaled  the  car  to  stop;  that  the  car 
did  stop  and  some  passengers  got  off;  that  she 
helped  her  brother  on  the  car;  and  that  she  was  in 
the  act  of  climbing  the  steps  when  she  was  thrown 
by  the  sudden  starting  of  the  car.  In  view  of  this 
evidence,  if  appellant's  officers  or  agents  suspected 
that  the  girl  was  a  mere  trespasser  and  desired  to 
avail  themselves  of  that  suspicion,  the  duty  was  upon 
them  to  prove  that  the  suspicion  was  well  founded. 
Citizens  Street  JR.  Co.  v.  Jolly  (1903),  161  Ind.  80, 
67  N.  E.  935. 

(5)  The  tenth  instruction,  given  by  the  court  on 
its  own  motion,  is  in  the  following  words :  *  *  If  you 
find  that  at  the  time  of  the  alleged  injury  plaintiff 
was  attempting  to  board  a  car  upon  defendant 's  rail- 
road for  the  purpose  of  riding  thereon  as  a  passen- 
ger, I  instruct  you  that  it  was  the  duty  of  the  defend- 
ant to  stop  such  car  a  sufficient  length  of  time  to 
enable  plaintiff,  in  the  exercise  of  due  prudence  and 
care,  to  climb  upon  the  platform  and  enter  the  car; 
and  if  the  servants  of  the  defendant  in  charge  of  the 
car  fail  so  to  do,  but  started  the  car  in  motion  while 
plaintiff  was  climbing  the  steps  leading  to  its 
entrance  and  before  she  had  time  to  reach  a  place  of 
safety,  the  defendant  was  guilty  of  negligence.    If 
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you  further  find  that  plaintiff  was  thrown  against  or 
upon  the  framework  of  such  car  or  upon  the  ground 
as  a  result  of  such  negligence,  and  without  any  fault 
or  negligence  upon  her  part,  and  that  she  was  there- 
by injured,  your  verdict  should  be  for  the  plaintiff.  * ' 
To  this  instruction  appellant  objects  on  three 
grounds:  First,  because  it  makes  no  '* reference  to 
whether  she  was  making  a  reasonable  effort  to  get  on 
or  nof ;  second,  because  the  duty  resting  upon  the 
company  "was  not  to  wait  long  enough  for  plaintiff 
to  enter,  but  to  afford  a  reasonable  opportunity  to 
enter ' ' ;  third,  because  it  invades  the  province  of  the 
jury  by  making  the  question  of  negligence  one  of  law 
rather  than  one  of  fact. 

The  first  and  second  objections  to  the  instruction 

are  not  well  taken.    The  language  of  the  instruction 

impUes  everything  for  which  appeUant  is  con- 

6.  tending  by  these  objections.  Furthermore,  it 
does  not  appear  that  appellant  contended  at 

the  trial  that  there  was  any  slowness  or  delay  on  the 
girl's  part,  or  that  she  attempted  to  board  the  car 
in  an  improper  manner. 

The  third  objection  to  the  instruction  is  also  un- 
availing.   If  the  court  can  do  nothing  more  than  deal 
in  abstract  generalities  in  its  charge,  then  in 

7.  every  case  involving  negligence  the  jury  are 
left  at  sea,  a  law  unto  themselves.  It  is  the 
duty  of  the  court,  in  every  case  in  which  a 

8.  general  verdict  is  to  be  returned,  to  instruct 
the  jury  as  to  the  force  and  legal  effect  of  the 

facts  which  may  have  been  proved  within  the  issues. 

1  Thornton,  Negligence  §62,  and  cases  there  cited.  If 

negligence  is  a  question  of  law,  the  judge  may 

9.  say  that  there  is  or  is  not  negligence  under  a 
given  state  of  facts,  and  th6  jury  must  accept 
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this   conclusion   as   they  must   his   ruling    on   any 

other  question  of  law.    2  Cooley,  Torts  (3d  ed.)  ch.  21. 

The  instruction  left  the  jury  free  to  determine 

the   facts   for   themselves;   but   it   informed    them 

that,  if  they  found  a  certain  state  of  facts  to 

7.     exist,  then  negligence  followed  as  a  matter  of 

law.     This  was  proper.     It  is  the  duty  of  a 

carrier  of  passengers  to  exercise  the  highest 

10.  degree  of  care  for  their  safety,  and  a  failure  to 
discharge  this  duty  is  negligence.  The  instruc- 
tion correctly  states  the  duty  that  rested  on  the  car- 
rier in  this  particular  case ;  and  if  the  jury  found  the 
facts  to  be  true,  as  enumerated  in  the  instruction,  then 
a  violation  of  that  duty  was  thereby  established. 
Conner  v.  Citizens*  Street  R.  Co.  (1896),  146  Ind. 
430,  45  N.  E.  662 ;  Terre  Haute,  etc.,  R.  Co.  v.  Buck 
(1884),  96  Ind.  346,  49  Am.  Rep.  168. 

(6)     Appellant  complains   of  the   giving  of  two 

other  instructions  by  the  court  of  its  own  motion 

and  of  its  refusal  to  give  one  requested  by 

11.  appellant.    These  instructions  deal  exclusive- 
ly with  the  elements  of  damages;  and,  since 

the  question  of  excessive  damages  is  not  presented 
by  appellant's  brief,  these  alleged  errors  will  not  be 
considered.  Pittsburgh,  etc.,  R.  Co.  v.  Macy  (1915), 
59  Ind.  App.  125, 140, 107  N.  E.  486. 

No  error  having  been  shown,  the  judgment  is 
affirmed. 

Note. — Reported  in  115  N.  B.  368.  NegUgence  of  street  car  com- 
pany in  starting  car  before  passenger  has  reached  place  of  safety, 
Uability,  42  L.  R.  A.  294,  4  L.  K.  A.  (N.  S.)  658,  L.  R.  A.  1915A  797. 
See  under  (5)  10  G.  J.  1040. 
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Statb  Exchange  Bank  v.  Grand  Lodge,  Knights  of 

Pythias  of  Indiana. 

[No.  9^96.    Filed  June  27,  1917.    Rehearing  denied  October  23,  1917. 

Transfer  denied  December  11,  1917.] 

Laxvdlord  and  Tenant. — Lease. — Right  to  Renewal, — Holding  Over. 
— Effect. — Where  a  lease  contained  two  provisions,  one  that  a 
holding  over  and  acceptance  of  rent  should  create  a  tenancy  from 
month  to  month,  and  the  other  for  a  re-lease  at  the  pleasure  of 
the  lessee,  a  mere  holding  over  and  ^icceptance  of  rent  is  not  suf- 
ficient to  show  a  re-leasing  under  the  optional  clause. 

From  Marion  Circuit  Court  (24,475) ;  Louis  B. 
Ewbank,  Judge. 

Action  by  the  Grand  Lodge,  Knights  of  Pythias  of 
Indiana,  against  the  State  Exchange  Bank.  From  a 
judgment,  for  plaintiff,  the  defendant  appeals. 
Reversed. 

Bingham  (B  Bingham,  for  appellant. 

Ulric  Z.  Wiley,  for  appellee. 

Ibach,  p.  J. — ^Appellee  brought  this  suit  against 
appellant  to  recover  rentals  alleged  to  be  due  upon  a 
certain  lease.  The  complaint  is  in  one  paragraph 
and,  omitting  formal  parts,  alleges  in  substance  that 
on  August  20,  1912,  appellee  entered  into  an  agree- 
ment with  appellant,  a  copy  of  which  is  made  a  part 
of  the  complaint  by  exhibit,  by  the  terms  of  which  it 
leased  to  appellant  a  certain  storeroom  in  the  city  of 
Indianapolis,  for  the  term  of  one  year  from  Septem- 
ber 1,  1912,  at  a  monthly  rental  of  $125,  payable  in 
advance,  and  in  which  it  was  further  agreed  that  if 
all  the  terms  of  said  lease  were  complied  with  during 
the  term  thereof  by  appellant,  the  appellee  agreed 
to  rent  said  room  on  the  same  terms  that  were  incor- 
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porated  in  said  lease  for  an  additional  year  begin- 
ning a£  the  expiration  of  said  lease  ''if  the  defendant 
80  desired."  That  appellant  continued  to  occupy 
the  room  from  and  after  September  1,  1913,  until 
December  1,  1913,  and  paid  rent  therefor  at  the  rate 
of  $125  a  month  for  the  months  of  September,  Octo- 
ber and  November,  1913,  and  failed,  neglected  and 
refused  to  pay  rent  due  thereunder  for  the  month  of 
December  and  all  subsequent  months.  (Here  fol- 
lows allegations  going  only  to  the  amotmt  due.)  The 
lease  set  out  as  an  exhibit  provides  for  the  lease  of 
the  premises  in  controversy  for  the  period  of  one 
year  from  September  1,  1912.  The  only  other  pro- 
visions necessary  to  the  questions  presented  are  as 
follows:  *'It  is  further  agreed  that  in  case  said 
lessee  shall  occupy  said  premises,  with  or  without  the 
consent  of  the  lessor,  after  the  expiration  of  the  term 
herein  fixed,  and  rent  shall  be  accepted,  said  lessee 
shall,  in  that  event  thereafter  be  deemed  and  become 
tenant  from  month  to  month,  and  said  holding  shall 
otherwise  be  under  the  exact  terms  and  conditions  of 
this  lease,  and  .said  lessee  sh£i,ll  be  estopped  from 
maintaining  that  this  lease  has  been  extended,  or  in 
any  manner  changed  or  modified,  unless  such  change 
be  agreed  upon  in  writing,  endorsed  thereon  signed 
by  all  the  parties.  It  is  further  agreed  that,  if  all 
the  terms  of  this  lease  are  complied  with  during  the 
term  of  this  lease  by  the  lessees,  the  lessor  agrees  to 
rent  this  room  on  the  same  terms  that  are  incorpo- 
rated in  this  lease  for  an  additional  period  of  one 
year  to  begin  at  the  expiration  of  this  lease,  if  the 
lessees  so  desire.**  Appellant *s  demurrer  for  want 
of  facts  was  overruled,  and  such  ruling  is  assigned 
as  error  and  relied  on  for  reversal. 

The  objections  to  the  complaint  pointed  out  by 
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the  memorandum  accompanying  the  demurrer  are  in 
substance  that  the  lease  contract  by  its  express  terms 
is  limited  to  a  period  of  one  year  and  provides  that 
any  holding  over  shall  create  a  tenancy  from  month 
to  month ;  that  the  complaint  shows  the  rent  was  paid 
for  the  entire  period  of  occupancy,  and  there  is  no 
showing  of  any  occupancy  except  a  holding  over ;  and 
there  is  no  showing  that  any  new  lease  was  ever 
entered  into. 

It  is  appellee's  contention  that  under  the  provi- 
sions of  the  lease  a  holding  over  beyond  the  first  year 
and  paying  rent  for  the  extended  period  upon  the 
same  terms  as  the  first  year,  and  the  acceptance  by 
appellee  of  the  rent  so  paid,  *  *  showed  an  intention  on 
the  part  of  appellant  to  occupy  the  premises  for  an 
extended  period  of  one  year,  and  that  appellee  by 
accepting  the  rent  concurred  therein  and  that  there- 
by both  parties  were  bound  to  the  extended  term." 
In  other  words,  appellee's  position  is  that  the  mere 
fact  of  holding  over  constituted  an  election  by  appel- 
lant to  continue  the  lease  for  another  year,  with 
which  we  cannot  agree. 

By  the  terms  of  the  first  provision  in  the  lease  as 
to  the  right  of  occupancy,  the  mere  holding  over  by 
appellant  and  the  acceptance  of  the  rent  by  appellee 
created  a  tenancy  from  month  to  month  and  the  pro- 
visions of  the  last  clause  constituted  an  agreement  to 
re-lease  the  same  premises  upon  the  same  terms  and 
conditions  and  for  the  same  period  of  time,  if  the 
lessee  so  desired.  This  right  to  re-lease,  however,  was 
dependent  upon  the  condition  that  the  lessee  had  per- 
formed all  that  was  required  of  him  by  the  terms  of 
the  lease,  and  that  he  had  in  some  manner  expressed 
a  desire  to  re-lease  the  premises.  In  short,  we  are  of 
the  opinion  that  the  lease  here  involved  contains  two 
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distinct  and  entirely  consistent  provisions — ^the  first 
that  a  holding  over  shall  constitute  a  tenancy  from 
month  to  month,  and  the  other  provides  for  a  re-leas- 
ing of  the  premises  at  the  option  of  the  lessee. 

Although  the  complaint  avers  facts  sufficient  to 
show  a  holding  over  of  the  premises  by  appellant, 
these  facts  are  not  sufficient  in  themselves  to  show 
that  such  holding  over  was  exercised  under  the  pro- 
visions of  the  last  clause  of  the  lease;  that  is,  by 
virtue  of  the  exercise  of  the  optional  provision 
therein  contained. 

In  the  case  of  C.  Callahan  Co.  v.  Michael  (1909), 
45  Ind.  App.  215,  219,  90  N.  E.  642,  643,  this  court 
used  the  following  language :  *  *  There  are  cases  rec- 
ognizing the  distinction  between  the  privilege  of  an 
extension  and  a  right  to  a  renewal.  The  extended  or 
additional  term  is  one  provided  for  in  the  lease  itself, 
and  the  mere  enjoyment  of  the  privilege  by  contin- 
uing in  possession  is  enough  to  bring  the  extended 
occupancy  within  the  original  contract,  but  an  option 
of  renewal  would  seem  to  imply  that  the  parties  con- 
templated some  affirmative  act  by  way  of  the  cre- 
ation of  an  additional  term.  *  *  *  but  in  this 
State,  it  has  been  held  that  the  mere  holding  over  is 
not  sufficient  to  show  an  affirmative  election  to  renew 
the  lease  for  an  additional  term.** — citing  Thiehaud 
V.  First  Nat.  Bank  (1873),  42  Ind.  212.  As  support- 
ing this  doctrine  see,  also,  Remm  v.  L'andon  (1908), 
43  Ind.  App.  91,  86  N.  E.  973;  Whalen  v.  Ma^iley 
(1910),  68  W.  Va.  328,  69  S.  E.  843;  Vincent  vt  Lau- 
rent (1911),  165  111.  App.  397. 

After  a  careful  consideration  of  the  provisions  of 
the  lease  in  question,  we  must  conclude  that  the 
parties  have  expressly  agreed  upon  the  effect  of  a 
holding  over  and  acceptance  of  rent  after  the  expira- 
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tion  of  the  first  year.  This  they  had  a  perfect  right 
to  do.  The  theory  upon  which  the  complamt  is 
drawn,  however,  is  that  the  original  lease  was 
extended  by  virtue  of  the  exercise  of  the  option  pro- 
vision, while  the  only  allegations  to  show. that  the 
lease  had  been  extended  is  the  mere  holding  over  and 
aceptance  of  rent. 

So  far  as  we  have  been  able  to  discover,  the  rule, 
which  we  think  is  the  correct  one,  is  that  in  a  com- 
plaint founded  upon  a  lease  which  contains  two  pro- 
visions, one  that  a  holding  over  and  acceptance  of 
rent  shall  create  a  tenancy  from  month  to  month,  and 
the  other  for  a  re-lease  at  the  pleasure  of  the  lessee, 
facts  showing  merely  a  holding  over  and  acceptance 
of  rent  cannot  be  held  sufficient  to  show  a  re-leasing 
under  such  optional  clause.  Therefore  this  com- 
plaint is  insufficient,  and  the  court  erred  in  overrul- 
ing the  demurrer. 

Our  conclusion  renders  unnecessary  a  considera- 
tion of  the  other  questions  presented. 

Judgment  reversed,  with  instructions  to  sustain 
appellant's  demurrer  to  the  complaint. 

Note. — ^Reported  in  116  N.  B.  747.  Landlord  and  tenant :  holding 
Over  by  tenant  after  expiration  of  lease  with  option  for  extension 
or  renewal,  without  formally  exercising  option,  effect,  29  L.  R.  A. 
(N.  S.)  174,  L.  R.  A.  1916B  1232;  holding  over  as  exercise  of  option 
for  renewal,  19  Ann.  Cas.  399,  Ann.  Cas.  1915D  252.  See  also  91 
Am.  Dec  563,  24  Cyc  1007-1012. 


In  be  Alb  et  al. 

(No.  10,168.     Filed  December  11,  1917.] 

L  Masteb  and  Seevant. — Workmen's  Compensation  Act. — Proceed- 
ings of  Industrial  Board.— Notice.— X^naev  |$§?^0  and  60  of  the 
Workmen's  Compensation  Act  (Acts  1915  p.  392),  providing  that 
copies  of  awards  shall  be  sent  to  each  of  the  parties  and  that,  il 
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an  application  for  review  is  made  within  seven  days  from  the 
date  of  an  award  by  less  than  the  full  board,  the  full  board  shall 
review  the  evidence,  make  an  award,  and  send  a  copy  thereof  to 
the  parties,  it  is  the  imperative  duty  of  the  Industrial  Board  to 
send  copies  of  the  award  to  each  party  as  directed,  the  purpose 
of  these  provisions  being  to  afford  the  interested  parties  ample 
opportunity  to  protect  their  rights,  including  those  of  review  and 
appeaL    p.  149. 

2-  AcnoN. — Neglect  of  Public  Ojfficer. — ^Where  a  party  in  the  prose- 
cution of  a  right  does  everything  which  the  law  requires  him  to 
do,  and  he  fails  to  attain  his  right  wholly  because  of  the  neglect 
or  misconduct  of  an  officer  charged  with  a  public  duty  with 
respect  thereto,  the  law  will  protect  him.    p.  150. 

3^  Master  and  Servant. — Workm€7i*a  Compensation  Act. — IndtM- 
trial  Board. — Nature  of  Power. — It  Is  a  legal  maxim  that  "an  act 
of  the  court  shall  prejudice  no  one,"  and,  although  the  Industrial 
Board  is  not  a  court,  it  is  an  administrative  body  with  at  least 
quasi- judicial  powers,  and  the  underlying  principle  embodied  in 
such  maxim  is  applicable  to  its  proceedings,    p.  150. 

4.  Master  and  Servant. — Workmen* 8  Compensation  Act. — Notice 
of  Award. — Failure  to  Send. — Right  to  Review. — Where  a  clerk  in 
the  office  of  the  Industrial  Board  misdirected  a  copy  of  an  award 
adverse  to  applicants,  so  that  it  was  received  too  late  to  file  an 
application  for  review  by  the  full  board  within  seven  days  from 
the  date  of  the  award,  as  provided  in  §60  of  the  Workmen*s  Com- 
pensation  Act  (Acts  1915  p.  392),  the  Industrial  Board  has  the 
power,  and  it  is  its  duty  to  protect  the  complaining  parties  in 
their  right  to  have  the  award  reviewed  on  application  therefor 
filed  within  a  reasonable  time  after  the  expiration  of  the  seven- 
day  period,    p.  15L 

From  the  Industrial  Board  of  Indiana. 

Certified  questions  of  law. 

Proceedings  under  the  Workmen's  Compensation 
Act  in  the  matter  of  one  Luna  Ale  and  others.  Certi- 
fied questions  of  law  by  the  Industrial  Board.  Ques- 
tions answered. 

Batman,  P.  J. — Under  the  provisions  of  §61  of  the 
Workmen's  Compensation  Act  of  1915  (Acts  1915  p. 
392),  as  amended  by  the  act  of  1917  (Acts  1917  p. 

Vol.  66—10 
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154),  the  Industrial  Board  has  certified  to  this  court 
certain  questions  of  law,  based  upon  the  facts  pre- 
sented by  a  proceedings  pending  before  that  body, 
seeking  the  opinion  of  this  court  for  guidance  in 
determining  such  proceeding.  From  the  statement 
of  facts  submitted  it  appears  that  on  and  prior  to 
January  23, 1917,  one  Samuel  C.  Ale,  who  was  a  res- 
ident of  Fairmount,  Indiana,  was  in  the  employment 
of  the  National  Drain  Tile  Company  as  a  laborer  at 
an  average  weekly  wage  of  $17.75 ;  that  on  said  date, 
while  engaged  in  the  discharge  of  the  duties  of  his 
employment,  he  received  a  personal  injury  by  an 
accident  in  the  course  of  his  employment;  that  on 
the  evening  of  January  24,  1917,  the  said  Samuel  C. 
Ale  fell  in  an  unconscious  condition  at  his  home,  and 
died  at  four  o'clock  on  the  morning  of  January  25, 
1917,  leaving  surviving  him  his  wife,  Luna  Ale,  and 
three  children  under  the  age  of  eighteen  years,  with 
whom  he  was  living  at  Fairmount,  Indiana,  and  who 
were  wholly  dependent  upon  him ;  that  the  employer 
had  actual  knowledge  of  the  accident  to  the  said 
Samuel  C.  Ale  at  the  time  it  occurred;  that  the  said 
widow  and  children  served  notice  of  his  death  upon 
said  employers  on  February  3,  1917,  in  which  they 
allege  that  his  death  was  due  to  said  accident  of  Jan- 
uary 23,  1917;  that  afterward  said  widow  and  chil- 
dren filed  with  the  Industrial  Board  of  Indiana  their 
compensation  claim  against  the  employer,  claiming 
compensation  for  300  weeks,  based  on  an  average 
weekly  wage  of  $17.75,  on  account  of  the  death  of  the 
said  Samuel  C.  Ale ;  that  said  claim  was  heard  by  a 
single  member  of  the  Industrial  Board  at  the  court- 
house in  Anderson,  Madison  county,  Indiana;  that 
at  said  hearing  the  plaintiffs  appeared  in  person  and 
by  Charles  T.  Parker,  their  attorney,  and  the  defend- 
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ant  appeared  by  Thomas  P.  Harvey,  its  attorney; 
that  at  the  time  of  said  hearing  his  widow  and  chil- 
dren and  their  said  attorney  were  residents  of  Fair- 
mount,  Indiana,  (which  this  court  judicially  knows 
is  about  sixty  miles    from  the  city  of  Indianapolis, 
where  such  board  maintains  its  offices  and  keeps  its 
records) ;  that  said  Fairmount,  Indiana,  was  also 
their  post  office  address  at  said  time ;  that  the  mem- 
ber of  such  board  who  heard  said  claim  informed 
claimants  that  when  an  award  was  made  in  said  mat- 
ter, they  would  be  notified  by  the  transmission  of  a 
copy  thereof  through  the  United  States  mails;  that 
inmaediately  after  making  said  award  said  board, 
through  its   secretary,  undertook   to   send  a   copy 
thereof  to  the  attorney  of  said  claimants,  but  by  the 
mistake  of  a  stenographer  in  its  service,  in  directing 
the   same  to   said   attorney  at   Clermont,   Indiana, 
instead  of  Fairmount,  Indiana,  a  copy  of  the  award 
did  not  reach  claimants  or  their  attorney,  until  the 
twelfth  day  after  the  making  of  such  award,  when  it 
was  received  by  their  said  attorney  by  United  States 
mail  at  his  said  post  office  address  at  Fairmount, 
Indiana;  that  neither  the  claimants  nor  their  said 
attorney  had  any  notice  or  information  of  any  kind 
of  the  making  of  such  award,  until  said  twelfth  day 
thereafter;  and  that  on  the  fourth  day  after  receiv- 
ing such  notice  and  information  as  aforesaid,  claim- 
ants  filed   with   such   board   their   application   for 
review,  setting  up  in  detail  therein  the  facts  herein- 
before stated,  as  an  excuse  for  not  filing  the  same 
within  the  seven-day  period  provided  for  such  pur- 
pose. 

Upon  the  foregoing  facts  the  Industrial  Board 
submits  the  following  questions:  **(!)  Does  the  full 
Industrial  Board  of  Indiana  have  the  right  to  hear 
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the  claim  of  said  widow  and  children,  upon  review, 
inasmuch  as  the  application  therefor  was  filed  within 
seven  days  after  said  widow  and  children  and  their 
attorney  received  their  first  knowledge  and  notice 
that  an  award  had  been  made  on  said  claim  on  the 
4th  day  of  April,  1917,  and  on  the  fourth  day  after 
they  received  a  copy  of  said  award!  (2)  Does  the 
mistake  of  a  clerical  employe  of  the  Industrial  Board 
of  Indiana  in  directing  a  copy  of  an  award  to  an 
improper  post  office,  whereby  the  claimant  was 
deprived  of  knowledge,  notice  and  information  that 
an  award  has  been  made  until  after  the  expiration 
of  seven  days,  deprive  said  claimant  of  the  right  to 
a  review  before  the  full  Industrial  Board!** 

As  affecting  the  questions  submitted  the  Work- 
men's Compensation  Act  provides  as  follows: 

**Sec.  54.  The  board  shall  be  provided  with  ade- 
quate offices  in  the  capitol  or  some  other  suitable 
building  in  the  city  of  Indianapolis,  in  which  the 
records  shall  be  kept  and  its  official  business  be  trans- 
acted during  regular  business  hours,'*  etc.  Acts 
1915  p.  392. 

*  *  Sec.  59.  The  board,  by  any  or  all  of  its  members, 
shall  hear  the  parties  at  issue,  their  representatives 
and  witnesses,  and  shall  determine  the  dispute  in  a 
summary  manner.  The  award  shall  be  filed  with  the 
record  of  proceedings,  and  a  copy  thereof  shall  im- 
mediately be  sent  to  each  of  the  parties  in  dispute.  *' 
Acts  1917  p.  154. 

*  *  Sec.  60.  If  an  application  for  review  is  made  to 
the  board  within  seven  days  from  the  date  of  an 
award,  made  by  less  than  all  the  members,  the  full 
board,  if  the  first  hearing  was  not  held  before  the 
full  board,  shall  review  the  evidence,  *  *  •  and 
shall  make  an  award     *     *     *     and  send  a  copy 
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thereof  to  each  of  the  parties  iik  dispute,  in  like  man- 
ner as  specified  in  the  foregoing  section."  Acts 
1917  p.  154. 

*  *  Sec.  61.  An  award  of  tne  board  by  less  than  all 
of  the  members,  as  provided  in  section  59,  if  not 
reviewed  as  provided  in  section  60,  shall  be  final  and 
conclusive,  *  *  *  but  either  party  to  the  dispute 
may,  within  thirty  days  from  the  date  of  such  award, 
appeal  to  the  appellate  court, ' '  etc.    Acts  1917  p.  154. 

It  is  apparent  that  the  provisions  in  said  §§59  and 

60,  with  reference  to  sending  copies  of  awards  to  the 

parties  in  dispute,  were  intended  to  apply  to 

1.  all  claims  heard  by  the  Industrial  Board, 
whether  compensation  was  awarded  or  denied, 
as  in  the  case  submitted.  It  will  be  observed  that 
said  sections  make  it  the  imperative  duty  of  the 
board  to  send  such  copies  to  each  of  the  parties  in 
dispute,  immediately  on  making  an  award,  both  on 
the  primary  hearing  and  hearing  on  review.  We 
cannot  treat  such  requirements  as  idle  provisions, 
but  must  assume  that  they  were  inserted  in  the  act 
for  some  good  purpose.  Such  purpose  becomes 
manifest  when  we  consider  that  the  Industrial  Board 
is  not  a  court,  where  attorneys  are  expected  to 
attend  during  fixed  session  to  give  attention  to  their 
business,  but  is  an  administrative  body,  with  juris- 
diction coextensive  with  the  limits  of  the  state;  that 
it  is  required  to  maintain  its  offices  in  the  city  of 
Indianapolis,  where  its  records  are  kept  and  its  offi- 
cial business  transacted  during  regular  business 
hours,  as  provided  in  said  §54;  that  many*  of  the 
interested  parties  and  their  attorneys  live  in  parts  of 
the  state,  remote  from  its  offices  and  official  records, 
and  that,  by  reason  of  such  fact,  a  practical  discharge 
of  the  duties  entrusted  to  the  board  will  often  make  it 


150  APPELLATE  COURT  OF  INDIANA, 

In  re  Ale— 66  Ind.  App.  144. 

necessary  to  enter  awards  in  their  absence.  It  is  evi- 
dent that  the  provisions  under  consideration  were 
inserted  to  meet  the  inconvenience  that  would  other- 
wise exist,  and  to  aflford  the  interested  parties  ample 
opportimities  to  protect  their  rights,  including  those 
of  review  and  appeal 

In  view  of  the  provisions  of  the  statute  quoted,  it 

is  apparent  that  the  facts  stated  and  the    questions 

submitted  involve  the  power  of  the  Industrial 

2.  Board  to  relieve  a  party  in  dispute  before  it, 
from  a  strict  compliance  with  a  statute  in  the 

prosecution  of  a  right,  where  such  noncompliance 
was  the  result  of  a  failure  on  the  part  of  the  board  to 
discharge  a  duty  imposed  by  law.  It  is  a  rule  of 
general  application  that,  where  a  party  in  the  prose- 
cution of  a  right  does  everything  which  the  law 
requires  him  to  do,  and  he  fails  to  attain  his  right, 
wholly  by  the  neglect  or  misconduct  of  an  oflScer 
charged  with  a  public  duty  with  respect  thereto,  the 
law  will  protect  him.  Cincinnati  Traction  Co.  v. 
Ruthman  (1911),  85  Ohio  St.  62,  96  N.  E.  1019,  26 
Ann.  Gas.  911;  Lytle  v.  Arkansas  (1850),  9  How. 
314,  13  L.  Ed.  153.  Again  it  is  a  maxim  of  the  law 
that  **an  act  of  the  court  shall    prejudice  no 

3.  one,'*  and  while  the  Industrial  Board  is  not  a 
court,  still  it  is  an  administrative  body  with  at 

least  quasi- judicial  powers,  and  the  underlying  prin- 
ciple embodied  in  such  maxim  is  applicable.  The 
extent  to  which  such  principle  has  been  carried  for 
the  protection  of  the  rights  of  litigants  without  fault 
is  disclosed  in  the  following  cases :  Mitchell  v.  Over- 
man (1880),  103  U.  S.  62,  26  L.  Ed.  369;  Borer  v. 
Chapman  (1886),  119  TJ.  S.  587,  7  Sup.  Ct.  342,  30  L. 
Ed.  532. 
The  rule  and  principle  above  stated  have  been 


:november  term,  1917.  I6I 

In  re  Ale— 66  Ind.  App.  144. 

impliedly  recognized  in  this  state  as  illustrated  by 
the  following  decisions :  The  failure  of  county  com- 
missioners to  perform  their  duties  should  not  work 
to  the  prejudice  of  petitioners  before  thenu  Bohr  v. 
Neuenschwander  (1889),  120  Ind.  449,  22  N.  E.  416; 
Kramer  v.  Fishback  (1913),  180  Ind.  178,  102  N.  E. 
831.  An  exception  taken  at  the  first  opportimity  is 
in  time,  notwithstanding  the  provision  of  the  statute 
that  a  party  objecting  to  a  decision  must  except  at 
the  time  the  decision  is  made.  Wabash  R.  Co.  v. 
Dykeman  (1892),  133  Ind.  56,  32  N.  E.  823;  Lewis  v. 
Nielson  (1911),  176  Ind.  414,  96  N.  E.  145;  Johnson 
V.  First  Nat.  Bmk,  etc.  (1917),  65  Ind.  App.  629,  117 
N.  E.  676.  Where  a  party  has  done  all  in  his  power  to 
perfect  an  appeal  within  the  time  provided  by 
statute,  but  has  failed  by  reason  of  the  mistakes  and 
inadvertance  of  the  clerk,  relief  will  be  granted. 
Bank  of  Westfield  v.  Inman  (1892),  133  Ind.  287,  32 
N.  E.  885. 

Public  officers  are  presumed  to  do  their  duty  and, 

by  reason  of  such  fact,  claimants  were  fully  excused 

from   inquiring   as   to   the   making   of    such 

4.  award,  and  were  fully  justified  in  relying  on  a 
compliance  by  the  Industrial  Board  with  ref- 
erence to  sending  them  a  copy  of  such  award,  as  pro- 
vided by  said  §59,  and  as  promised  by  the  member  of 
the  board  hearing  their  said  claim.  They  were  not 
at  fault  in  failing  to  learn  of  the  making  of  such 
award  in  time  to  file  their  application  within  the 
^even-day  period,  as  such  omission  was  due  to  the 
failure  of  the  board  to  discharge  a  duty,  caused  by 
■  the  mistake  of  a  stenographer  in  its  service  to  whom 
certain  details  connected  therewith  were  entrusted. 
The  facts  show  that  they  made  their  application  for 
review   within  a   reasonable   time   after   receiving 
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notice  of  the  award.  Applying  the  rule  and  principle 
above  stated  to  the  given  facts,  we  are  clearly  of  the 
opinion  that  the  Industrial  Board  has  the  power,  and 
it  is  its  duty  to  protect  the  complaining  parties  in 
their  right  to  have  said  award  reviewed,  notwith- 
standing the  application  therefor  was  not  filed  within 
the  said  seven-day  period. 

The  first  interrogatory  submitted  is  therefore 
answered  in  the  affirmative,  and  the  second  in  the 
negative. 

Note.— Reported  in  117  N.  B.  838. 


SuGAB  Valley  Coal  Company  v.  Dbaeb. 

[No.  10,071.     FUed  December  12,  1917.] 

1.  Masteb  and  Servant. — Workmen^s  Compensation  Act. — Scope. 
— Burden  of  Proof. — In  aU  cases  brought  under  the  Workmen's 
Compensation  Act  (Acts  1915  p.  392),  the  burden  is  on  the  claim- 
ant to  furnish  the  evidence  from  which  the  inference  can  reason- 
ably be  drawn  that  the  injury  or  death  was  caused  by  an  accident 
arising  out  of  and  in  the  course  of  the  employment,  within  the 
meaning  of  the  act    p.  153. 

2.  Masteb  and  Servant. — Worhmen^a  Compensation  Act. — Findings 
of  Industrial  Board. — Conclusiveness. — ^The  findings  of  the  Indus- 
trial Board  have  the  same  force  as  the  finding  of  a  court  or  the 
verdict  of  the  jury,  and  will  not  be  set  aside  if  there  is  any  evi- 
dence upon  which  they  can  rest    p.  153. 

3.  Master  and  Servant. — Workmen^s  Compensation  Act. — Master 
and  Servant. — Determination  of  Relationship. — It  is  the  work 
which  the  workman  is  performing  at  the  time  he  is  injured  which 
determines  whether  he  is  at  the  time  the  servant  of  another,  and 
is  engaged  in  the  discharge  of  that  duty  under  his  employment 
p.  154. 

4.  Master  and  Servant. — Worbmen*s  Compensation  Act. — Rela* 
tionship  of  Master  and  Servant. — Evidence. — Sufficiency. — ^In  a 
proceedings  for  compensation  under  the  Workmen's  Ck)mpenBation 
Act  (Acts  1915  p.  392)  for  the  death  of  claimant's  husband,  a 
teamster,  evidence  showing  that  decedent,  at  the  time  he  received 
the  fatal  injury,  was  hauling  his  ovm  coal,  with  his  own  team 


NOyEMBER  TERM,  1917.  153 


Sugar  Valley  Coal  C5o.  v.  Drake— 66  Ind.  App.  152. 

and  wagon,  to  his  home  without  any  direction  from  defendant 
either  as  to  the  manner  of  doing  the  hauling,  for  which  he  was 
to  receive  no  compensation,  or  the  route  he  was  to  follow,  and 
that  he  was  charged  for  the  coal  by  defendant  coal  operator  only 
the  price  at  the  mine,  is  insufficient  to  warrant  the  Inference  that 
decedent  was  defendant's  servant  within  the  meaning  of  the  act 
P.  154. 

From  the  Industi^ial  Board  of  Indiana. 

Proceedings  under  the  Workmen's  Compensation 
Act  for  compensation  by  Ellen  Drake  against  the 
Sugar  Valley  Coal  Company.  From  an  award  for 
applicant,  the  defendant  appeals.    Reversed. 

Charles  E.  Henderson  and  James  L.  Murray,  for 
appellant. 

Miller  (&  Kelley,  for  appellee. 

Ibagh,  C.  J. — On  June  29,  1917,  appellee  filed  her 
claim  before  the  Industrial  Board  asserting  that  her 
husband's  death  was  caused  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment  with 
appellant  as  a  teamster.  Upon  a  hearing  before  the 
full  board  she  was  awarded  compensation. 

It  is  appellant 's  contention  that  the  uncontradicted 
evidence  shows  that  the  relation  of  master  and  ser- 
vant did  not  exist  between  it  and  the  decedent  at  the 
time  he  suffered  the  accident  which  caused  his  death, 
and  therefore  the  case  is  one  which  does  not  fall 
within  the  Workmen's  Compensation  Act.  Acts 
1915  p.  392. 

It  is  well  recognized,  in  all  cases  brought  under  the 

act,  that  the  burden  is  upon  the  claimant  to  furnish 

the  evidence  from  which  the  inference  can  rea- 

1.  sonably  be  drawn  that  the  injury  or  death  was 
caused  by  an  **  accident  arising  out  of  and  in 
the  course  of  his  employment,*'  within  the 

2.  meaning  of  the  Workmen's  Compensation 
Act,  supra.    It  is  also  established  law  that  the 
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findings  of  the  Industrial  Board  have  the  same  force 
as  the  finding  of  a  court  or  a  verdict  of  the  jury,  and 
are  not  to  be  set  aside  if  there  is  any  evidence  upon 
which  they  can  rest- 
In  determining  this  appeal  we  must  first  ascertain 
what  the  deceased  was  doing  when  the  accident 
occurred,  for  it  is  the  work  which  the  workman 

3.  is  performing  at  the  time  he  is  injured  which 
determines  whether  or  not  he  is  at  the  time 

the  servant  of  another  and  is  engaged  in  the  dis- 
charge of  that  duty  under  his  employment.  Woods, 
Master  and  Servant  (2d  ed.)  317;  Union  Sanitary 
Mfg.  Co.  V.  Davis  (1916),  64  Ind.  App.  227, 115  N.  E. 
676;  Pigeon's  Case  (1913),  216  Mass.  51,  102  N.  E. 
932.  Ann.  Cas.  1915A  737;  Whitfield  v.  Lambert 
(1915),  8  B.  W.  C.  C.  91. 

Appellee  has  filed  no  brief,  but  the  following,  we 

think,  is  a  fair  statement  of  the  substance  of  all  the 

evidence  produced  at  the  hearing:    Appellant 

4.  operated  a  coal  mine  and  hired  teamsters  for 
the  purpose  of  delivering  coal  to  its  local  cus- 
tomers. There  were  two  classes  of  teamsters,  some 
of  whom  hauled  coal  during  the  whole  year,  and  those 
who  hauled  only  during  the  busy  season.  These  lat- 
ter were  called  *  *  extras. ' '  Decedent  was  of  the  latter 
class.  Such  teamsters  furnished  their  own  wagons 
and  teams  and  were  paid  by  the  tonnage  hauled. 
There  was  no  regular  employment  with  the  extra 
teamsters.  Sometimes  they  would  haul  for  appel- 
lant a  day  or  two  and  then  haul  for  someone  else  and 
at  the  close  of  a  day  it  was  not  known  whether  they 
would  again  return  for  work.  Sometimes  the 
teamsters  procured  their  own  orders,  in  which  case 
they  would  bring  them  to  the  mine  and  were  charged 
for  the  coal  at  the  regular  mine  price,    which  was 
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accounted  for  by  the  teamsters  when  the  coal  was 
delivered  and  the  collections  made.  The  coal  thus 
obtained  was  resold  by  the  teamsters  at  their  own 
price,  the  difference  between  the  mine  price  and  the 
price  on  resale  making  their  profit  for  hauling.  No 
record  was  made  by  appellant  of  any  tonnage  to  be 
paid  for  the  delivery  of  coal  where  it  was  sold  to  a 
teamster  for  resale  or  for  his  own  use.  On  the  day  in 
question  decedent  came  to  the  mine,  reported  that  he 
wanted  some  coal  for  his  own  use,  and  that  he  had 
an  order  from  a  customer  on  his  own  account.  He 
was  then  informed  by  appellant  that  it  had  a  delivery 
also  for  him  to  make.  It  was  decided  that  decedent 
should  deliver  his  own  coal  first,  and  then  return  and 
deliver  the  orders  named.  Decedent  loaded  his  own 
wagon,  the  coal  was  charged  to  him  on  appellant's 
books,  and  he  drove  away,  and  shortly  thereafter  was 
found  dead  on  the  highway. 

There  is  also  evidence  without  contradiction 
which  shows  that  decedent  furnished  his  own  team 
and  wagon,  was  not  subject  to  any  rules  as  to  the 
hours  of  his  work,  and  that  he  could  come  and  go 
"whenever  he  pleased;  that  appellant  exercised  no 
control  or  supervision  over  him  in  the  manner  of 
doing  his  work,  or  the  road  he  should  travel.  These 
were  all  matters  for  his  own  selection.  It  also 
appears  without  contradiction  that  at  the  time  of  the 
accident  he  was  hauling  his  own  coal,  with  his  own 
team  and  wagon,  in  his  own  way,  to  his  own  home, 
and  over  the  route  which  he  chose  for  himself,  for 
which  delivery  he  was  not  to  receive  any  pay  from 
appellant,  and  that  he  was  charged  for  such  coal  only 
the  price  at  the  mine. 

We  fail  to  find  any  evidence  in  the  record  to  war- 
rant the  finding  of  the  Industrial  Board  that  dece- 
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dent,  at  the  time  he  received  his  fatal  injury,  was  a 
servant   of   appellant   within   the   meaning   of   the 
Workmen's  Compensation  Act,  supra,  and  therefore 
the  award  of  the  board  is  contrary  to  law. 
Award  reversed. 

Note. — Reported  in  117  N.  E.  937.     Workmen's  compensation: 
burden  of  proof.    L.  R.  A.  1916A  39,  232. 


Swain  et  al.  v.  Schild. 

[No.  9,401.    Filed  December  12,  1917.] 

1.  Sales. — Conditional  Sales. — Contracts. — Validity. — Law  0<m>' 
trolling. — ^The  construction  and  validity  of  a  conditional  sale  con- 
tract, executed  in  Kentucky  by  persons  domiciled  there,  and  by  its 
terms  to  be  performed  there,  and  covering  property  situated  in 
such  state,  should  be  determined  by  the  law  of  Kentucky,  if 
properly  brought  to  the  court's  attention,  though  the  action 
involving  the  construction  of  the  contract  is  brought  in  Indiana, 
p.  161, 

2.  Statutes. — Foreign  Laws. — Necessity  of  Pleading. — ^In  an  action 
in  this  state  involving  the  rights  of  the  parties  under  y  a  condi- 
tional sale  contract  executed  in  Kentucky  and  to  be  performed 
there,  in  order  that  the  laws  of  Kentucky  might  be  applied,  they 
should  have  been  pleaded  and  proved  as  facts,  and,  on  failure  to 
do  so,  the  common  law,  as  interpreted  in  Indiana,  governed, 
p.  161. 

3.  Sales. — Conditional  Sales. — Contracts. — Validity. — ^Under  the 
common  law,  as  interpreted  and  applied  in  this  state,  a  sale  of 
personal  property  on  condition  that  the  title  shall  remain  in  the 
seller  until  the  purchase  price  is  paid,  is  valid,  and  the  seller 
retains  ownership  though  he  delivers  possession  to  the  purchaser, 
p.  161. 

4.  Sales. — Conditional  Sales. — Violation  of  Contract. — Remedies  of 
Vendor. — Where,  under  a  conditional  sale  contract,  the  purchaser 
defaults  in  payment,  or  violates  the  conditions  of  the  contract,  the 
seller  may  enforce  payment  in  full,  or  at  his  election  peaceably 
repossess  himself  of  the  property,  and  apply  the  payments  made 
as  rent  for  the  use  of  the  property,    p.  162. 

5.  Sales. — Conditional  Sales. — Violation  of  Contract. — Waiver. — 
Even  though  removal  of  a  piano  by  the  purchaser  to  another  state 


NOVEMBER  TERM,  Idlt.  157 


Swain  v.  Schild— 66  Ind.  App.  150. 


constituted  a  breach  of  a  conditional  sale  contract,  the  vendor 
waived  it  by  afterw«rds  recognizing  the  contract  as  in  force. 
p.   162. 

6L  S^i£S. — CandUUmal  Sales. — Breach  of  Conditioiv, — Waiver. — 
Where,  under  a  contract  of  conditional  sale,  the  seller,  after  the 
buyer  had  defaulted  in  payments,  wrote  to  him  that  payment 
would  be  accepted  at  any  time  up  to  a  certain  date,  the  buyer, 
even  though  this  did  not  amount  to  a  valid  extension  of  the  time 
of  payment,  was  led  to  believe  that  possession  of  the  property 
would  not  be  taken  on  default  in  payment  prior  to  the  time 
named  in  the  letter,  and  the  seller  thereby  waived  all  right  to  for- 
feit the  buyer's  rights  for  nonpayment  until  the  expiration  of  the 
time  so  named,    p.  162. 

7.  Sales. — Conditional  Sales. — Breach  of  ConditUm. — Bight  to 
Retake  Possession. — Under  a  contract  of  conditional  sale  of  a 
piano  providing  that,  if  the  buyer  should  sell  or  remove  the  Instru- 
ment from  his  residence,  or  should  attempt  to  sell  or  dispose  <Xf  it, 
or  attempt  to  remove  it,  without  the  written  consent  of  the  seller, 
or  if  the  seller  should  feel  unsecure  or  unsafe,  he  should  have  the 
right,  without  notice  or  demand,  to  take  immediate  possession, 
and  that  the  buyer  insure  the  instrument  against  loss  by  fire, 
where  the  buyer  removed  his  residence  to  another  part  of  the 
city  in  which  he  was  then  living,  delivered  the  piano  to  a  neigh- 
bor under  an  arrangement  by  which  the  neighbor  expected  to 
trade  for  it,  and  the  seller  by  mere  accident  located  the  piano  in 
the  neighbor's  possession  and  feared  that  the  insurance,  because 
of  the  arrangement  with  the  neighbor,  had  become  voidable,  he 
was  Justified  in  taking  possession,    p.  163. 

8.  8au:s. — Conditional  Sales. — Breach  of  ConditUm, — Seizwe  of 
Property  hy  Seller. — Right  of  Buyer  to  Recover  Possession. — 
Where  a  piano  was  sold  under  a  conditional  sale  contract,  even 
though  the  seller,  after  waiving  the  buyer's  default  in  payment 
by  notifying  the  buyer  that  payment  would  be  accepted  up  to  a 
certain  date,  had  no  right  to  take  possession,  or,  having  taken 
possession  and  notified  the  buyer  that  the  time  for  completing  his 
payments  had  been  extended  for  a  specified  period,  it  had  no 
right  to  hold  such  possession,  the  buyer  could  not  recover  pos- 
session of  the  piano  after  the  time  limit  for  completing  payments, 
as  well  as  extensions  thereof,  had  expired,  without  showing  pay- 
ment or  tender  of  the  amount  due  under  the  terms  of  the  contract' 
p.  164. 

From  Marion  Superior  Court  (99,253);  Theophi- 
lus  J.  Moll,  Judge. 
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Action  by  Herman  Schild  against  Lemmon  E. 
Swain  and  others.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Reversed. 

Edgar  A.  Broivn,  for  appellants. 

M.  L.  Clawson  and  F.  8.  LaMonte,  for  appellee. 

Caldwell,  J. — The  sole  question  presented  by 
this  appeal  is  the  sufficiency  of  the  evidence  to  sus- 
tain the  decision.  The  evidence  was  in  substance  as 
follows :  Appellee  executed  to  F.  M.  Tiller  a  certain 
contract  dated  at  Louisville,  Kentucky,  September 
3, 1912,  by  which  he  agreed  to  pay  to  the  latter  at  his 
office  in  Louisville  $650  as  follows:  $325  by  the 
delivery  of  a  piano  to  be  taken  at  that  price,  balance 
$10  per  month,  with  interest  on  the  deferred  pay- 
ments at  six  per  cent.  The  contract  recited  that  the 
consideration  for  appellee  ^s  agreement  to  pay  was 
Tiller's  agreement  to  sell  and  deliver  to  him  a  cer- 
tain Kimball  player  piano,  the  use  of  which  Tiller 
agreed  to  let  to  appellee  temporarily  on  terms  sub- 
stantially as  follows:  That  the  instrument  should 
remain  Tiller's  property  until  payment  in  full;  that 
in  case  appellee  should  make  default  in  paying  the 
installments,  or  any  of  them,  or  should  sell  or  remove 
the  instrument  from  his  residence  in  Louisville,  or 
should  attempt  to  sell  or  dispose  of  it,  or  attempt  to 
remove  it  as  aforesaid,  without  the  written  consent 
of  Tiller  or  assigns,  or  if  Tiller  should  feel  insecure 
or  unsafe,  then  Tiller  or  assigns  should  have  the 
right,  without  notice  or  demand,  to  take  immediate 
possession  of  the  instrument,  and  in  case  of  the  exer- 
cise of  such  right,  all  payments  on  the  purchase  price 
should  become  the  property  of  Tiller  or  assigns  in 
consideration  of  the  use  or  rental  of  the  instrument 
while  in  appellee 'g  possession,  provided  that  Tiller 
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or  his  assigns  were  authorized  at  their  election  to 
enforce  payment,  whereupon,  payment  being  com- 
plete,  title  should  vest  in  appellee.  Appellee  agreed 
also  to  insure  the  instrument  against  loss  by  fire  for 
the  benefit  of  Tiller  or  assigns. 

Tiller  at  the  time  of  the  execution  of  the  contract 
ivas  in  fact  the  agent  of  the  W.  W.  Kimball  Company 
of  Chicago  and,  contemporaneously  with  its  execu- 
tion, he  indorsed  it  to  such  company.  Tiller  deliv- 
ered the  player  piano  to  appellee,  who  thereupon 
delivered  to  Tiller  the  piano  mentioned  in  the  con- 
tract, accepted  as  a  payment  of  $325  on  the  purchase 
price  of  the  player.  Appellee  thereafter  paid  on  the 
balance  of  the  purchase  price  $230,  the  last  payment 
having  been  made  in  December,  1914.  He  made  no 
further  payments.  There  remained  unpaid  $95  and 
interest  under  the  contract.  Some  time  after  exe- 
cuting the  contract  appellee  moved  to  Indianapolis, 
taking  the  player  piano  with  him.  Prior  to  April  14, 
1915,  he  wrote  to  Tiller  that  he  would  be  able  to  pay 
the  full  balance  by  May  1, 1915.  Under  date  of  April 
14,  1915,  Tiller  responded  that  payment  would  be 
expected  by  the  date  named.  At  some  time  prior  to 
April  27, 1915,  appellee  moved  from  his  residence  on 
Cooper  street  to  some  other  portion  of  the  city,  leav- 
ing the  player  piano  in  the  possession  of  Ginsberg,  a 
neighbor  living  near  his  former  residence,  as  he  did 
not  have  room  for  it  in  his  new  residence.  He  had 
an  arrangement  with  Ginsberg,  however,  that  if^  he 
completed  his  payments  Ginsberg  would  retain  the 
player,  exchanging  to  appellee  a  building  lot  there- 
for. He  notified  Tiller  that  he  had  changed  his  resi- 
dence in  Indianapolis,  but  did  not  notify  him  that  he 
had  placed  the  player  in  Ginsberg's  possession. 
Prior  to  April  27, 1915,  appellee  had  transacted  with 
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Tiller   all   business   relating   to   the   player   piano. 
Under  date  of  April  27,  1915,  the  Kimball  company 
notified  appellee  by  letter  to  make  future  payments 
to  appellants,  their  local  agents,  and  also  to  be  pre- 
pared to  pay  them  the  balance  due  when  they  called, 
if  he  desfred  to  retain  possession  of  the  piano.    By 
letter  of  the  same  date  the  Kimball  company  wrote 
appellants  to  collect  the  balance  due  on  the  account, 
and  on  failure  to  do  so  to  advise  the  company  with 
suggestions  as  to  the  course  that  should  be  pursued 
under  the  circumstances  as  they  found  them  to'  exist. 
Appellants,  by  reason  of  appellee's  removal,  were 
unable   to  locate   him.     Accidentally,   however,   on 
April  28,  1915,  they  located  the  instrument  in  Gins- 
berg's possession,  and,  ascertaining  from  the  latter 
the  arrangement  under  which  they  held  it,  took  pos- 
session of  it  on  that  day.    Under  date  of  April  29, 
1915,  the  Kimball  company  by  letter  notified  appellee 
of  the  facts  and  that  appellants  had  taken  possession 
of  it,  and  that  it  would  be  returned  to  him,  if  he  would 
call  on  appellants  and  pay  the  balance  due  and  the 
expense  of  taking  possession.    The  company  by  let- 
ter dated  May  17,  1915,  notified  appellee  that  he  had 
fourteen  days  within  which  to  redeem  the  piano  by 
paying  the  balance  due  and  expenses  as  aforesaid. 
By  fixing  such  time  the  company  evidently  had  in 
mind  the  date  on  which  the  last  monthly  payment 
would  have  been  made  under  the  contract,  had  the 
payments    continued    regularly.      Appellee    ignored 
these  letters  because  he  did  not  have  the  money  to 
complete  the  payments.    On  June  2,  1915,  he  com- 
menced this  action  in  replevin,  alleging  in  his  com- 
plaint that  he  was  the  owner  and  entitled  to  posses- 
sion of  the  instrument.    No  bond  having  been  given, 
the  instrument  remained  in  the  possession  of  appel- 
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lants.  A  trial  resulted  in  a  finding  and  judgment 
that  appellee  was  entitled  to  the  possession  of  the 
player  piano  and  one  doUar  damages  for  its  deten- 
tion. 

The  contract  involved  here  was  executed  in  Ken- 
tucky by  persons  domiciled  there,  and  by  its  terms 
was  to  be  performed  in  that  state.    The  situs 
1..    of  the  property  which  was  the  subject-matter 
of  the  contract  also  was  in  Kentucky.   .The 
construction   and   validity   of   the    contract    should 
therefore  be  determined  by  the  laws  of  that  state,  if 
brought  to  the  attention  of  the  court  in  any  proper 
manner.     To  have  brought  such  laws  to  the 

2.  attention  of  a  court  of  this  state  under  the 
circumstances  in  this  case  in  order  that  they 

might  have  been  applied  to  the  contract  here, 
required  that  they  be  pleaded  and  proved  as  facts, 
which  was  not  done.  Cable  Co.  v.  McElhoe  (1914), 
58  Ind.  App.  637,  108  N.  E.  790.  Under  s»ch*  cir- 
cumstances the  common  or  unwritten  law,  as  inter- 
preted and  applied  in  this  state,  governs.  Buchanan 
V.  Hubbard  (1889),  119  Ind.  187,  21  N.  E.  538.  By 
such  law  the  sale  of  personal  property,  under 

3.  the  circumstances  involved  here,  on  condition 
that  the  title  shall  remain  in  the  seller  until 

the  purchase  price  is  paid,  is  valid,  and  the  seller 
retains  ownership  though  he  delivers  possession  to 
the  purchaser.  Cable  Co.  v.  McElhoe^  supra;  Tanner 
V.  Mishawaka,  etc.,  Co.  (1901),  28  Ind.  App.  536,  63 
N.  E.  313;  Domestic  Sewing  Machine  Co.  v.  Arthur- 
hultz  (1878),  63  Ind.  322. 

Where,  under  such  a  contract  as  is  involved  here, 
the  purchaser  defaults  in  payment,  or  violates  the 

conditions  of  the  contract,  the  seller  may  neverthe- 
VoL.  66—11 
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less  enforce  payment  in  full,  or  at  his  election 

4.  may  peacefully  repossess  himself  of  the  prop- 
erty sold,  and  apply  payments  as  rent  for 

the  use  of  such  property.  Green  v.  Sinker  et  dl.  Go. 
(1893),  135  Ind.  434,  35  N.  E.  262;  Smith  v.  Barber 
(1899),  153  Ind.  322,  53  N.  E.  1014;  Turk  v.  Carna- 
han  (1900),  25  Ind.  App.  125,  57  N.  E.  729,  81  Am. 
St.  85;  Shireman  v.  Jackson  (1860),  14  Ind.  459. 

The  removal  of  the  player  piano  from  Louisville  to 
Indianapolis  constituted  a  breach  of  one  of  the  con- 
ditions of  the  contract,  unless  done  with  the 

5.  written  consent   of   TiUer  or  assigns.     The 
record    is     silent    respecting    such    consent. 

However,  if  such  removal  constituted  a  breach. 
Tiller  and  assigns  waived  it  by  afterwards  recogniz- 
ing the  contract  as  in  force. 

Prior  to  April  14,  1915,  appellee  had  defaulted  in 

his  payments  by  reason  of  which,  under  authorities 

#bove  cited,  the  Kimball  company,  at  its  eleo- 

6.  tion,   might   have    repossessed   itself    of    the 
instrument.    By  the  letter  of  that  date  Tiller, 

agent  of  the  Kimball  company,  indicated  that  pay- 
ment would  be  accepted  at  any  time  up  to  May  1, 
1915.  Something  is  said  in  the  briefs  as  to  whether 
the  arrangement  concluded  by  such  letter  amounted 
to  a  valid  extension  of  the  time  of  pajnnent  binding 
on  the  Kimball  company.  This  question,  however,  is 
not  controlling,  as  another  principle  intervenes  and 
characterizes  the  transaction.  If  it  be  conceded  that 
such  arrangement  did  not  amount  to  a  valid  exten- 
sion of  the  time  of  payment,  nevertheless,  by  such 
arrangement  appellee  was  led  to  believe  that  posses- 
sion would  not  be  taken  of  the  instrument  based  on 
default  in  payment  prior  to  the  time  as  fixed  and 
limited  by  such  arrangement.    TiUer,  therefore,  act- 
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ing  for  the  Kimball  company,  thereby  waived  all 
right  to  forfeit  appellee's  rights  for  nonpayment 
until  the  expiration  of  the  time.so  named.  The  Kim- 
ball company,  throngh  Tiller,  having  by  its  condnct 
placed  appellee  in  a  position  wherein  he  felt  secure, 
and  had  a  right  to  feel  secure  imtil  May  1,  conld  not 
lawfully,  prior  to  that  time,  through  another  agent, 
suddenly  and  without  warning  assume  an  inconsis- 
tent position,  to  appellee's  prejudice.  Cole  v.  Hines 
(1895),  81  Md.  476,  32  Atl.  196,  32  L.  R  A.  455;  Con- 
sumers Gas  Trust  Co.  v.  Littler  (1903),  162  Ind.  320, 
328,  70  N.  E.  363;  MUler  v.  Ready  (1915),  59  Ind. 
App.  195,  201,  108  N.  E.  605;  Templer  v.  Muncie 
Lodge,  etc.  (1911),  50  Ind.  App.  324,  97  N.  E.  546; 
Rutherford  v.  Prudential  Ins.  Co.  (1904),  34  Ind. 
App.  531,  539,  73  N.  E.  202;  Hukill  v.  Myers  (1892), 
36  W.  Va.  639,  15  S.  E.  151 ;  National  Cash  Register 
Co.  V.  Richards  (1909),  159  Mich.  128, 123  N.  W.  587. 

The  Kimball  company,  through  appellants  as  its 

.agents,  repossessed  itself  of  the  instrument,  April 

28, 1915,  and  therefore  prior  to  the  expiration 

7.  of  the  time  as  so  limited.  It  follows  that,  as 
based  on  default  in  payment,  its  action  was 
unwarranted.  However,  by  the  terms  of  the  Con- 
tract, an  attempt  to  dispose  of  the  instrument  with- 
out the  written  consent  of  TiQer  or  assigns  amounted 
to  a  breach  of  condition,  by  reason  of  which  they 
"were  authorized  at  their  election  to  take  possession 
^thout  demand  or  notice.  There  was  a  like  provi- 
sion relating  to  situations  wherein  Tiller  or  assigns 
should  feel  imsaf e  or  insecure  respecting  the  unpaid 
account.  Appellee  on  his  removal  from  Cooper 
street  to  somQ  other  point  in  the  city  delivered  the 
instrument  into  the  possession  of  a  neighbor  under 
some  sort  of  an  arrangement  by  which  the  latter 
expected  to  trade  for  it.    Appellants,  as  agents,  on 
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being  directed  to  look  after  the  matter,  went  to 
appellee  ^s  residence  as  reported  to  them,  and  found 
the  house  vacant.  By  a  mere  accident  they  located 
the  instrument,  as  we  have  said,  but  on  inquiry  were 
unable  to  locate  appellee,  he  having  moved  to  a  new 
location.  The  arrangement  under  which  the  neigh- 
bor held  the  instrument  as  reported  to  them  was 
somewhat  ambiguous.  Under  the  circumstances 
they  feared,  and  had  just  ground  to  fear,  that  the 
insurance  carried  on  the  player  had  become  voidable. 
In  such  situation  it  is  our  judgment  that  appellants, 
as  agents,  were  justified  in  taking  possession  of  the 
instrument;  and  if  so,  appellee,  especially  in  the 
absence  of  payment  or  tender,  was  not  entitled  to  its 
possession. 

There  is  yet  another  view  of  the  case :  It  is  appar- 
ent that  the  Kimball  company,  although  possession 
was  taken  through  appellants  as  agents,  did 

8.  not  entertain  the  purpose  to  deprive  appellee 
of  any  right,  advantage,  or  equity  that  he 
might  have  had  under  the  contract.  Thus,  under 
date  of  April  29,  they  wrote  a  letter  to  appellee, 
directed  to  his  former  address,  notifying  him  that 
the  instrument  was  in  the  possession  of  appellants 
as  agents,  and  requesting  him  to  call  on  them  and 
settle  the  account,  in  which  case  the  player  would  be 
delivered  to  his  order.  The  company  wrote  a  like 
letter  under  date  of  May  17,  notifying  appellee  that 
fourteen  days  yet  remained  within  which  he  might 
redeem  the  instrument  by  paying  the  account. 
Appellee,  although  he  received  these  letters,  ignored 
them.  He  testified  as  a  witness  that  he  took  no  steps 
in  the  matter  because  he  did  not  have  the  money  with 
which  to  pay  the  account.  On  June  2,  1915,  he  com- 
menced this  action  in  replevin.  If  it  should  be  con- 
ceded that  appellants,  as  agents,  were  not  entitled  to 
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take  possession  of  the  instrument  prior  to  May  1, 
and  that  their  action  in  the  matter  was  premature, 
or  if  conceded  that  appellants  as  such  agents  were 
not  authorized  to  hold  such  possession  while  extend- 
ing to  appellee  the  privilege  of  completing  his  pay- 
ments as  by  the  letter  of  May  17,  1915,  yet  when  he 
commenced  this  action  the  time  limit  in  the  contract 
for  completing  the  payments,  as  well  as  all  exten- 
sions thereof,  had  expired.  He  was  in  default. 
Under  such  circumstances,  payment  neither  having 
been  made  nor  tendered,  he  was  not  entitled  to  pos- 
session of  the  instrument.  Had  the  instrument  been 
in  his  possession  at  that  time,  the  company  at  its  elec- 
tion could  have  enforced  the  contract.  We  therefore 
conclude  that  the  evidence  does  not  sustain  the  deci- 
sion. A.  F.  Chase  &  Co.  v.  Kelly  (1914),  125  Minn. 
317,  146  N.  W.  1113,  L.  R.  A.  1916A  912;  National 
Cash  Register  Co.  v.  Richards^  supra. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain appellants '  motion  for  a  new  trial. 

Note. — Reported  In  117  N.  B.  933.     Conditional  sales:  effect  of 

retaking  property  on  the  rif^hts  and  remedies  of  parties,  L.  R.  A. 
1916A  915.    See  under  (1)  35  Cyc  666;  (5)  35  Cye  69Q. 
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1.  Mabteb  and  Sebvant. — WorhmefCs  Cotnpetisation  Act. — Appeals, 
— Assitmfnent  of  Error. — Questions  Presented. — Under-  §61  of  the 
Workmen's  Compensation  Act  (Acts  1915  p.  392,  as  amended  by 
Acts  1917  p.  154),  an  assignment  of  error  that  the  award  of  the 
full  board  is  contrary  to  law  is  suflacient  to  present  both  the  suf- 
ficiency of  the  facts  found  to  sustain  the  award  and  the  suf- 
ficiency of  the  evidence  to  sustain  the  finding  of  facts,    p.  169. 
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2.  MASTEai  AND  Servant. — Workmen*»  Compensation  Ad. — Appeal 
from  Award. — Brief 8. — Sufficiency. — ^Where  an  appeal  from  an 
award  under  the  Workmen's  Compensation  Act  (Acts  1915  p. 
392),  is  controlled  by  the  procedure  indicated  by  the  act  of  1917 
(Acts  1917  p.  523),  but  such  procedure  has  not  been  followed  by 
appellee,  its  objections  to  appellant's  briefs  will  be  overruled  and 
they  will  be  treated  as  sufficient  to  present  the  errors  claimed, 
p.  169. 

3.  Master  and  Servant. — Workmen^s  Compensation  Ad. — Right  to 
Compensation, — Railtcay  Employe  Engaged  in  Interstate  Com- 
merce.— In  view  of  the  decisions  of  the  United  States  Courts 
holding  that  the  Federal  Employers'  Liability  Act,  under  which 
negligence  is  the  basis  of  the  duty  to  make  compensation,  includes 
all  cases  for  which  railroads  may  be  held  liable  on  account  of 
injury  to  their  employes  engaged  in  interstate  commerce  and  that 
in  that  field  it  is  both  paramount  and  exclusive,  §19  of  the  Indiana 
Workmen's  Compensation  Act  (Acts  1915  p.  392),  pro\iding  that 
the  act  shall  not  apply  to  employes  engaged  in  interstate  com- 
merce, nor  to  their  employers,  in  case  the  \slws  of  the  United 
States  provide  for  compensation  or  for  liability  for  injury  or 
death  by  accident  of  such  employes,  must  be  held  to  expressly 
exempt  from  its  benefits  railroad  employes  engaged  in  interstate 
commerce,  even  in  cases  where  the  railroad  is  not  liable  under  the 
federal  liability,  act  for  the  injury  of  an  employe,   pp.  170, 173. 

4.  Master  and  Servant. — Workman's  Compensation  Act. — Appeal 
from  Award. — Review. — In  an  action  under  the  Workmen's  Com- 
pensation Act  (Acts  1915  p.  392),  in  determining  whether  the  facts 
found  by  the  Industrial  Board  authorize  its  conclusion  that  the 
intestate,  at  the  time  of  his  injury,  was  engaged  in  interstate 
commerce,  a  finding,  included  as  one  of  fact,  that  he  was  engaged 
in  interstate  commerce,  is  properly  a  conclusion  of  law  and  will  be 
ignored,    p.  171. 

5.  Master  and  Servant. — Workmen^s  Compensation  Ad. — Appeal 
from  Atoard. — Review. — Evidence. — Sufficiency. — ^In  a  proceeding 
under  the  Workmen*s  Compensation  Act  (Acts  1915  p.  392),  for 
compen.;ation  for  the  death  of  a  crossing  watchman  employed  by 
an  interstate  railroad,  facts  showing  that  deceased,  upon  discov- 
ering the  approach  of  a  train,  which  was  carrying  freight  in  inter- 
state commerce,  started  diagonally  across  a  street  to  the  watch- 
house  to  get  his  flag  or  lantern  to  signal  the  approach  of  the  train 
and  was  struck  and  killed  by  an  automobile,  are  sufficient  to 
Justify  the  conclusion  that  deceased  was  engaged  in  interstate 
commerce  and  that  the  Industrial  Board  therefore  had  no  Juris- 
diction, especially  as  the  burden  was  on  claimant  to  show  facts 
necessary  to  entitle  her  to  benefits  under  the  act    pp.  172, 174. 
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6.  Masteb  and  Sebyaitt. — Workmen*8  Compensation  Act, — Appeal 
from  Atoard. — Review. — Ei>idence, — Sufficiency. — ^Where  there  la 
some  evidence  to  support  findings  of  fact  by  the  Industrial 
Board,  they  will  not  be  disturbed  on  appeal,   p.  174. 

From  the  Industrial  Board  of  Indiana. 

• 

Proceedings  under  the  Workmen  ^s  Compensation 
Act  for  compensation  by  Sarah  Walker  against  the 
Chicago,  Indianapolis  and  Louisville.  Railway  Com- 
pany. From  a  finding  for  defendant,  the  applicant 
appeals.    Affirmed. 

Albert  J.  Fields,  for  appellant. 

Perry  McCart  and  C.  C.  Hine,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  an  order  of  the 
full  Industrial  Board  dismissing  appellant  ^s  claim 
for  compensation  for  the  death  of  her  brother,  Albert 
Howard.  The  facts  upon  which  appellant's  claim 
must  be  predicated,  as  set  out  in  the  finding  of  said 
board,  so  far  as  pertinent  and  necessary  to  an  under- 
standing of  the  questions  presented  by  the  appeal, 
are  to  the  following  effect:  On  November  8,  1916, 
the  appellee  was  a  railroad  corporation,  and  as  such 
owned  and  operated  a  line  of  railroad  extending 
from  the  city  of  Chicago,  Illinois,  through  the  State 
of  Indiana,  to  the  city  of  Louisville,  Kentucky.  Over 
this  line  of  railroad,  appellee  was  on  said  day,  and 
long  prior  thereto  had  been,  engaged  in  interstate, 
commerce  as  a  common  carrier  by  railroad.  Said 
railroad  runs  north  and  south  over  and  along  Jay 
street,  in  the  city  of  Bedford,  Lawrence  county, 
Indiana,  and  intersecting  Sixteenth  street  in  said 
city  at  the  crossing  of  said  streets.  On  said  day 
appellee  had  in  its  employ  appellant 's  brother,  Albert 
Howard,  who  was  by  appellee  assigned  to  and 
required  to  act  as  flagman  and  watcliman  at  the  cross- 
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ing  of  appellant's  railroad  track  and  the  said  inter- 
section of  Jay  and  Sixteenth  streets  in  said  city. 
There  was  on  said  day  a  flagman's  house  just  north 
of  the  line  of  Sixteenth  street,  and  east  of  the  east 
line  of  Jay  street,  which  had  been  located  and  placed 
there  by  appellee.  On  the  evening  of  said  day, 
November  8,  1916,  between  the  hours  of  7  and  7 :30, 
the  said  Howard  was  at  the  southeast  corner  of  the 
intersection  of  said  streets,  a  distance  of  about  110 
feet  from  said  flagman 's  house,  where  his  lantern  and 
flags  were  kept,  at  which  time  one  of  appellee's 
freight  trains  was  approaching  from  the  north.  Upon 
discovering  said  train,  Howard  had  neither  his  lan- 
tern nor  flag,  they  both  being  at  the  watchhouse.  He 
started  hurriedly  from  said  point,  where  he  was 
standing,  diagonally  across  Jay  street  northwest 
toward  his  watchhouse,  and  was  struck  by  an  auto- 
mobile traveling  in  said  street,  and  received  injuries 
from  which  he  died  on  November  10,  1916.  We  now 
quote  from  the  finding:  **The  train  which  was  ap- 
proaching said  crossing  at  said  time  was  carrying 
freight  in  interstate  commerce  j  *  *  *  said  *  *  * 
Howard  was  at  the  time  employed  in  interstate  com- 
merce. ' ' 

Upon  its  finding,  said  board  stated  its  ruling  of 
law  as  follows:  **As  Albert  Howard  was  employed 
in  interstate  commerce  at  the  time  that  he  received 
the  injury  resulting  in  his  death,  the  Industrial  Board 
has  no  jurisdiction  over  the  plaintiff's  claim."  This 
ruling  is  followed  by  an  order  that  appellant's  claim 
be  dismissed  *^for  want  of  jurisdiction,"  and  that 
appellee  recover  costs,  etc. 

Appellant  has  assigned  in  this  court  three  errors 
on  which  she  relies  for  reversal.    The  first  challenges 
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the  award  of  the  full  board  as  being  contrary 

1.  to  law,  and,  under  the  amendment  of  §61  of  the 
Workmen's  Compensation  Act  (Acts  1917,  ch. 

63,  ^3y  p.  154),  is  sufficient  to  present  the  questions 
which  appellant  seeks  to  have  determined  by  her 
appeal. 

It  is  first  insisted  by  appellee  that  because  of  cer- 
tain alleged  omissions  and  infirmities  in  appellant's 
briefs   they   are   insufficient   to   apprise   this 

2.  court  of  the  questions  for  decision.    The  award 
from  which  this  appeal  was  prosecuted  was 

made  July  5, 1917,  and  hence  the  appeal  is  controlled 
by  the  procedure  in  this  court  as  amended  by  the 
act  of  the  legislature  of  1917  (Acts  1917,  ch.  143,  p. 
523  et  seq.)  In  view  of  the  fact  that  the  procedure 
indicated  by  that  act  has  not  been  followed  by 
appellee,  appellant's  briefs  will  be  treated  as  suffi- 
cient to  present  the  questions  which  she  seeks  to  have 
determined. 

It  is  apparent  from  the  board's  finding,  conclusion 
of  law,  and  order  of  dismissal,  indicated  supra,  that 
its  dismissal  of  the  claim  was  the  result  of  its  conclu- 
sion that  the  deceased  was  engaged  in  interstate  com- 
merce when  injured.  The  effect  of  appellant's  first 
assigned  error  is  to  challenge  this  conclusion  as  being 
contrary  to  law,  and  also  to  challenge  the  sufficiency 
of  the  evidence  to  sustain  the  finding  upon  which 
such  conclusion  is  based.  While  the  correctness  of 
the  finding  in  said  respect  and  the  conclusion  based 
thereon  are  not  essential  to  the  affirmance  of  said 
award,  if  an  affirmance  might  be  properly  predicated 
on  any  other  ground,  we  may,  for  the  purposes  of  the 
question  presented,  assume  that  the  other  essential 
elements  of  appellant's  right  to  recover  were  proved 
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and  found  by  the  board  in  her  favor,  and  direct  our 
inquiry  to  the  two  questions,  viz.:  (1)  Whether 
the  finding  authorizes  said  conclusion,  and  (2) 
whether  there  is  any  evidence  to  sustain  the  facts 
found  by  the  board  upon  which  such  conclusion  must 
be  based. 

In  this  connection  we  should  first  notice  a  conten- 
tion made  by  appellant  to  the  eflFect  that  before  she 
can  be  denied  compensation  under  the  state 

3.  compensation  act,  upon  the  ground  that  dece- 
dent when  injured  was  engaged  in  interstate 
commerce,  it  must  appear  that  liability  for  his  death 
is  provided  by  the  federal  Employer's  Liability  Act. 
This  contention,  if  correct,  disposes  of  the  questions 
indicated  and  necessitates  a  reversal  of  the  appeal, 
because  it  must  be,  and  is,  in  efifect,  conceded  by  the 
parties  hereto  that  decedent's  death,  in  so  far  as 
appellee  was  connected  therewith,  was  wholly  acci- 
dental, the  employment  by  appellee  being  the  only 
link  connecting  it  in  any  way  with  said^  injury  and 
death.  There  was  no  act  of  causal  connection  or  neg- 
ligence between  said  injury  and  death  and  any  act  of 
omission  or  commission  of  appellee,  and  hence  no 
liability  under  the  federal  act  against  appellee  for 
such  dQath.  Seaboard  Air  Line  Railway  v.  Horton 
(1913),  233  V.  S.  492,  501,  34  Sup.  Ct.  635,  58  L.  Ed. 
1062,  1068;  New  York  Central  R.  Co.  v.  Winfield 
(1917),  244  U.  S.  147,  37  Sup.  Ct.  546,  61  L.  Ed.  1045; 
Erie  R.  Co.  v.  Winfield  (1917),  244  U.  S.  170,  37  Sup. 
Ct.  556,  61  L,  Ed.  1057. 

While  there  is  language  in  our  compensation  act 
(Acts  1915  p.  392,  §19)  which  supports  appellant's 
contention,  the  exact  question  here  presented  has 
been  recently  determined  by  the  Supreme  Court  of 
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the  United  States  against  such  contention.  New 
York  Central  R.  Co.  v.  Winfield,  supra;  Erie  R.  Co. 
V.  Winfield,  supra. 

In  these  cases  it  is  expressly  held  in  substance 
that  the  federal  Employer's  Liability  Act  includes 
and  covers  all  cases  for  which  railroads  may  be  held 
liable  on  account  of  injury  to  their  employes  received 
while  engaged  in  interstate  commerce;  that  while  "it 
proceeds  upon  the  principle  which  regards  negli- 
gence as  the  basis  of  the  duty  to  make  compensation 
and  excludes  the  existence  of  such  a  duty  in  the 
absence  of  negligence/'  it  is  **as  comprehensive 
of  those  instances  in  which  it  excludes  liability  as 
of  those  in  which  liability  is  imposed.  It  establishes 
a  rule  or  regulation  which  is  intended  to  operate  uni- 
formly in  all  the  states,  as  respects  interstate  com- 
merce, and  in  that  field  is  both  paramount  and 
exclusive/' 

Reverting  to  the  main  questions  indicated  supra, 

we  shall  first  detennine  whether  the  facts  found  by 

the  board  authorize  its  conclusion.    It  will  be 

4.  observed  that  the  board  has  included  as  one 
of  the  facts  found  by  its  finding  that  said  dece- 
dent, when  injured,  was  engaged  in  interstate  com- 
merce; but  this  finding,  being  properly  a  conclusion 
of  law  (Graber  v.  Duluth,  etc.,  R.  Co.  [1915],  159 
Wis.  414, 150  N.  W.  489 ;  Pelton  v.  III.  Central  R.  Co. 
[1915],  171  Iowa  91,  150  N.  W.  236,  242),  must,  for 
the  purposes  of  the  question  under  consideration  be 
ignored,  and  the  sufficiency  of  the  finding  to  support 
such  a  conclusion  must  be  determined  from  the  other 
facts  found. 

The  other  facts  pertinent  to  said  question,  indi- 
cated supra,  as  found  by  the  board,  were  those  show- 
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ing  that  appellee's   railroad  was  interstate, 

5.  viz.,  that  it  ran  from  the  city  of  Chicago,  in 
the  State  of  Illinois,  to  the  city  of  Lonisville, 
in  the  State  of  Kentucky ;  that  on  the  diay  and  at  the 
time  in  question  appellee  was  engaged  as  a  common 
carrier  in  carrying  over  said  road  interstate  com- 
merce, and  that  deceased  was  employed  by  appellee 
on  said  road  as  a  flagman  and  watchman  at  the  cross- 
ing in  question. 

It  is  important,  also,  that,  in  so  far  as  the  finding 
can  be  said  to  find  or  show  any  particular  thing  being 
done  by  deceased  in  connection  with  his  employment 
at  the  time  he  was  injured,  it  shows  that  he  was 
crossing  said  Jay  street  diagonally  in  the  direction 
of  the  flagman's  house,  apparently  to  get  his  flag  or 
lantern,  or  both,  to  signal  the  approach  of  a  train 
which  was  then  approaching  over  said  road  and 
**was  carrying  freight  in  interstate  commerce." 

As  pertinent  to  a  correct  determination  of  the 
question  under  consideration,  the  United  States 
Supreme  Court,  in  the  case  of  New  York,  etc., 
R.  Co.  v..  Carr  (1915),  238  U.  S.  260,  264,  35  Sup.  Ct. 
780,  781,  59  L.  Ed.  1298,  1300,  said:  ''Each  case 
must  be  decided  in  the  light  of  the  particular  facts 
with  a  view  of  determining  whether,  at  the  time  of 
the  injury,  the  employee  is  engaged  in  interstate 
business,  or  in  an  act  which  is  so  directly  and  imme- 
diately connected  with  such  business  as  substantially 
to  form  a  part  or  necessary  incident  thereof.'*  (Our 
italics.) 

The  italicized  language,  supra,  seems  to  furnish 
the  test  generally  recognized  as  the  one  to  be  applied 
in  determining  whether  in  the  particular  case 
involved  the  injured  employe  was  engaged  in  inter- 
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state  commerce  when  injured.  Shanks  v.  Delaware, 
etc.,  R.  Co.  (1915),  239  U.  S.  556,  559,  36  Sup,  Ct. 
188,  60  L.  Ed.  436,  438,  L.  R.  A.  1916C  797 ;  Erie  R. 
Co.  V.  Welsh  (1916),  242  U.  S.  303,  37  Sup.  Ct.  116, 
61  L.  Ed.  319;  Chicago,  etc.,  R.  Co.  v.  Harrington 
(1915),  241  U.  S.  177,  36  Sup.  Ct.  517,  60  L.  Ed.  941, 
11  C.  C.  C.  A.  992.  For  other  cases  in  which  the  ques- 
tion has  been  considered  and  which  aid  in  its  correct 
determination,  see  Southern  Pacific  Co.  v.  Industrial 
Accident  Comm.  (1916),  174  Cal.  8,  161  Pac.  1139; 
Louisville,  etc.,  R.  Co.  v.  Barrett  (1915),  143  Ga.  742, 
85  S.  E.  923 ;  note,  10  N.  C.  C.  A.  153-184 ;  note,  11 
N.  C.  C.  A.  992-1011. 

The  case  of  Southern  Pacific  Co.  v.  Industrial 
Accident  Comm.,  supra,  is  a  case  where  a  flagman 
-was  injured,  and  very  strongly  supports  the  con- 
clusion reached  by  the  Industrial  Board  in  the  instant 
case.  The  appellant  relies  on  the  case  of  Louisville, 
etc.,  R.  Co.  Y.  Barrett,  supra.  This  case  furnishes 
some  apparent  support  for  her  contention;  but  an 
examination  of  it  will  disclose  the  absence  of  facts 
present  in  the  finding  in  the  instant  case  which  are 
of  controlling  influence.  We  think  that  under  the 
facts  found  by  the  board  in  the  instant  case  the 
weight  of  authority  justifies  the  conclusion  of  law 
stated  thereon.  This  conclusion  is  strengthened,  if 
not  forced,  by  the  fact  that  the  burden  was  on  appel- 
lant to  show  the  facts  neccessary  to  entitle  her  to 
the  benefits  of  the  statute  upon  which  her  claim  is 
predicated.  Haskell,  etc.,  Car  Co.  v.  Brown  (1917), 
67  Ind.  App.  ,  117  N.  E.  555,  and  cases  cited. 

Said  statute,  by  §19,  supra,  when  interpreted  in 

the  light  of  the  decisions  herein  cited  nullifying  the 

last  clause  thereof,  must  be  held  to  expressly 

3.  exempt  from  its  benefits  railroad  employes 
engaged  in  interstate  commerce.     It  conclu- 
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sively  appears  from  the  board 's  said  finding  of 

5,  facts  that  appellant's  claim  to  the  benefits  of 
said  act  must  be  predicated  upon  the  fact  that 

her  decedent  was  in  the  employ  of  the  appellee  rail- 
road corporation  discharging  some  duty  in  connection 
with  such  employment.  It  also  appears  from  said 
finding  that  the  duty  which  decedent  was  discharging, 
and  the  work  which  he  was  doing  at  the  time  he 
received  the  injury  which  resulted  in  his  death,  must 
have  been  a  duty  and  a  work  incident  to. and  con- 
nected with  either  intrastate  or  interstate  commerce, 
one  or  both.  There  is  no  fact  or  facts  found  in  said 
finding  which  woi^d  justify  a  court  in  concluding,  as 
a  matter  of  law,  that  deceased,  when  injured,  was 
engaged  in  intrastate  conamerce.  For  the  reasons 
indicated,  we  hold  that  the  facts  found  by  the  board 
justify  its  said  conclusion  of  law. 

We  now  inquire  whether  there  is  any  evidence  to 
support  the  finding  of  facts  upon  which  said  conclu- 
sion rests.    As  affecting  this  question,  the  rule 

6.  applicable  in  other  actions  which  prevents  this 
court    from    weighing   evidence,    and   which 

requires  it,  as  against  any  challenge  involving  its 
suflSciency,  to  affirm  the  decision  of  the  trial  court, 
where  such  decision  has  any  evidence  to  support  each 
of  the  facts  essential  to  its  validity,  applies  with  equal 
force  to  actions  brought  under  the  Workmen's  Com- 
pensation Act.  Haskell,  etc,  Car  Co.  v.  Brown,  supra, 
and  cases  cited.  '^ 

The  evidence  conclusively  shows  that  appellee's 
railroad  is  an  interstate  road  in  the  sense  that  it 
extends  from  Chicago,  Illinois,  to  Louisville,  Ken- 
tucky. There  was  evidence  which  showed,  or  at  least 
tended  to  show,  that  all  of  its  trains  carry  interstate 
freight  or  passengers,  and  that  the  train,  the  approach 
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Of  Which  deceased,  when  injured,  was  apparently 
attempting  to  get  his  lantern  or  flag  to  signal,  had  in 
it.  several  cars  loaded  with  stone  destined  for  points 
without  the  state. 

It  follows  that  there  was  some  evidence  in  support 
of  each  of  the  facts  contained  in  said  finding  affect- 
ing the  issue  which  appellant  challenges  as  not  being 
sustained  by  sufficient  evidence. 

For  the  reasons  indicated  the  award  of  the  Indus- 
trial Board  must  be,  and  is,  affirmed. 

Note. — ^Reported  in  117  N.  E.  969.  Workmen's  compensation: 
railroad  employes  as  within  purview  of  act,  Ann.  Gas.  1914D  663, 
1916A  821,  1918B  664;  appeal  and  review  under  act,  Ann.  Gas. 
1916B  415,  1918B  647,  L.  R.  A.  1916A  163,  266. 


Studabakeb  V.  Faylob  BT  AL. 

[No.  9322.    Filed  January  9, 1917.    Rehearing  denied  June  19, 1917. 

Transfer  denied  December  12,  1917.] 

!•  Appeal. — Record. — Praecipe. — ^When  the  praecipe  is  in  writing 
it  becomes  a  part  of  the  record  and  the  clerk  can  only  properly 
certify  and  authenticate  such  parts  of  the  record  as  are  desig- 
nated therein,    p.  182. 

2.  Appeal. — Record, — Praecipe. — Papers  Included. — On  an  appeal 
from  a  judgment  rendered  against  a  petitioner  for  appointment 
as  executor  of  a  will,  a  praecipe  calling  for  a  "complete  transcript 
of  the  entire  proceedings,  papers  on  file  and  judgment  in  the  above 
entitled  cause,"  relates  solely  to  the  proceedings  had  on  appel- 
lant's petition,  and  does  not  include  the  judgment  in  another 
action  admitting  the  will  to  probate,    p.  182. 

3.  Appeal. — Record. — Prohate  of  Will. — Appeal. — Fitatutcs  Oovenp' 
ing. — Proceedings  to  probate  a  will  are  actions  to  determine  the 
property  rights  of  living  persons,  and  such  proceedings  are  not 
under  the  decedent's  act,  do  not  invoke  the  probate  jurisdiction  of 
the  court,  and  an  appeal  therein  is  governed  by  the  statutes  regu- 
lating appeals*  in  civil  procedure  and  not  by  §2977  Burns  1914, 
12424  R.  S.  1881,  §2978  Burns  1914,  Acts  1913  p.  65,  governing 
appeals  growing  out  of  any  matter  connected  with  a  decedent's 
estate,    p.  182. 

4.  Appeal. — Record. — Appointment  as  Executor. — Probate  of  WiU. 
— ^Proceedings  to  probate  a  will  are  separate  and  distinct  from  a 
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proceeding  for  the  appointment  of  an  administrator  Or  executor, 
so  that  a  Judgment  admitting  a  will  to  probate  is  not  part  of 
the  record  on  appeal  from  an  order  denying  appointment  as 
executor  to  the  person  named  in  the  will  when  the  judgment  of 
probate  has  not  been  offered  in  evidence,    p.  183. 

5.  ExECu;roBS  and  Administrators. — Appointment  of  Executor,--- 
Application, — Sufficiency. — ^It  was  not  reversible  error  for  the 
trial  court  to  overrule  motions  to  strike  out  or  to  make  more 
specific  objections  to  the  appointment  as  executor  of  the  person 
named  in  the  will,  where  the  objections  charged  that  after  the 
execution  of  the  will  the  executor  by  fraud  and  undue  influence 
and  without  consideration  obtained  from  testatrix  a  certain  tract 
of  land  and  immediately  after  her  death  entered  into  possession 
thereof,  that  thereafter  the  heirs  and  legatees  obtained  a  judg- 
ment that  he  had  no  right  or  title  in  such  real  estate,  that  he  had 
committed  waste  on  the  land  and  appropriated  the  rents  and 
profits  thereof,  and  was  indebted  to  the  estate  and  beneficiaries 
in  a  large  amount,  that  he  was  an  intermeddler,  and  that  a  feel- 
ing of  distrust  and  antagonism  existed  between  him  and  the 
heirs,  devisees  and  legatees,    p.  183. 

6.  Executors  and  Administrators. — Appointment  of  Executor, — 
Objections  to  Application. — Demurrer. — Effect. — ^Written  objec- 
tions to  an  application  for  appointment  as  executor  stand  as  the 
answer  thereto,  and  the  demurrer  to  such  objections  admits  the 
truth  of  the  averments  therein  made.    p.  184. 

7.  Executors  and  Administrators. — Appointment  of  Executor, 
— Competency. — Determination. — Ruling  on  Demurrer. — Effect. — 
Under  §2737  Burns  1914,  §2222  R.  S.  1881,  providing  that  no 
person  shall  be  deemed  competent  to  serve  as  an  executor  who 
at  the  time  of  application  for  letters  shall  be  adjudged  by  the 
court  incompetent  to  discharge  the  duties  of  executor  by  reason 
of  improvidence  or  other  incapa<^ity,  the  overruling  by  the  trial 
court  of  the  demurrer  to  the  written  objections  to  the  appoint- 
ment of  the  person  named  in  the  will  as  executor  was  an  adjudi- 
cation that  the  facts  alleged  in  such  objections  showed  that 
person  to  be  incompetent,  or  incapacitated,    p.  184. 

8.  Executors  and  Administrators. — Executor. — Competency  to 
Serve. — Determination. — Discretion  of  Court. — The  determination 
of  the  competency  and  fitness  of  a  person  to  act  as  executor  is 
within  the  sound  judicial  discretion  of  the  court  having  the  power 
to  appoint,  and  its  action  is  subject  to  review  otHy  where  the  deci- 
sion is  clearly  erroneous  and  the  discretion  has  been  abused, 
p.  184. 

9.  Executors  and  Administrators. — Appointment  of  Executor. — 
Designation  in  Will. — Effect. — Objections  to  Appointment. — Duty 
of  Court. — The  fact  that  a  petitioner  was  named  executor  in  the 
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will  was  only  prima  facie  evidence  of  his  right  to  the  appointment, 
and  the  court  had  the  power,  and  it  was  his  duty,  to  refuse  to 
appoint  him,  if  the  facts  alleged  in  written  objections  to  the 
appointment,  taken  as  true,  showed  that  the  applicant  was  incom- 
petent or  incapacitated  to  properly  discharge  the  duties  devolving 
upon  the  executor,    p.  184. 

From  Wells  Circuit  Court ;  C.  W.  Watkins,  Special 
Judge. 

Petition  by  David  D.  Studabaker  to  be  appointed 
executor  of  the  will  of  Catherine  Faylor,  deceased, 
and  Peter  Faylor  and  others  file  objections.  From 
the  judgment  rendered,  the  petitioner  appeals. 
Affirmed. 

Frank  W.  Gordon  and  George  Mock,  for  appellant.' 

Simmons  S  Dailey  and  Sturgis  S  8 tine,  for 
appellees. 

Felt,  C.  J. — On  March  8,  1913,  the  appellant 
David  Studabaker,  made  written  application  to  the 
Wells  Circuit  Court  to  be  appointed  executor  of  tla^ 
will  of  Catherine  Faylor,  deceased,  in  which  he 
alleged  that  he  had  been  named  executor  by  the  wl'. 
of  the  decedent,  and  that  pending  certain  litigation 
an  administrator  had  been  appointed  who  had  cliarvv 
of  the  personal  property  of  the  estate.  Appellee 
Peter  Faylor  filed  written  objections  to  the  appoint- 
ment of  appellant  as  executor,  and  appellant  moveil 
to  strike  out  such  objections,  and  also  filed  a  motion 
to  require  said  Faylor  to  mak^  his  objections  more 
specific.  Each  of  said  motions  was  overruled  by  the 
court,  and  appellant  filed  a  demurrer  to  the  objec- 
tions of  Faylor  for  alleged  insuflSciency  of  facts 
stated  in  such  objections  to  defeat  his  appointment 
and   the  confirmation   of  his  letters   testamentary. 

Vol.  66—12 
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The  court  overruled  the  demurrer,  and  appellant 
refused  to  plead  further,  and  elected  to  stand  upon 
such  rulings.  Whereupon  the  court  rendered  judg- 
ment that  appellant  take  nothing  by  his  application, 
and  that  Peter  Faylor  and  his  coparties  recover 
costs.  From  this  judgment,  rendered  on  May  27, 
1916,  appellant  appealed,  and  has  assigned  as  error 

'  the  aforesaid  rulings  of  the  court. 

The  transcript  was  filed  in  this  court  on  July  19, 
1916,  and  the  cause  was  submitted  on  August  18, 
1916.  Appellee's  briefs  were  filed  on  November  10, 
1916,  in  which  they  contend  the  appeal  should  be  dis- 

^  missed:  (1)  Because  the  record  affirmatively  shows 
that  appellant  has  no  appealable  interest  in  the  judg- 
ment for  the  reason  that  after  the  filing  of  appel- 
lant's application  for  letters -the  order  of  the  court 
probating  the  will  of  the  decedent  was  reversed  by 
the  Supreme  Court,  on  appeal  therefrom,  and  the 
record  does  not  show  that  the  will  was  thereafter 
probated;  (2)  the  record  does  not  show  any  order 
probating  the  will  of  decedent,  nor  that,  within 
twenty  days  after  such  will  was  duly  admitted  to 
probate,  appellant  filed  a  written  application  for 
letters  testamentary  and  gave  bond  as  required  by 
§2737  Burns  1914,  §2222  E.  S.  1881. 

On  December  4, 1916,  appellant  filed  a  petition  for 
a  writ  of  certiorari,  in  which  it  is  in  substance  alleged 
that  the  transcript  in  this  appeal  is  incomplete  and 
incorrect  because  the  clerk  omitted  certain  matters 
therefrom  called  for  by  appellant's  praecipe.  The 
application  for  such  writ  then  sets  out  **  Pleas  and 
proceedings  before  Hon.  Jacob  F.  Denney,  sole 
judge  of  the  Fifty-eighth  Judicial  Circuit  of  the 
State  of  Indiana,  and  ex  officio  Judge  of  the  Jay  Cir- 
cuit Court"  at  a  term  in  March,  1916,  in  the  case  of 


NOVEMBER  TEEM,  1917.  179 


Studabaker  v.  Eaylor — 66  Ind.  App.  175. 


Thomas  Faylor  et  al.  v.  David  D.  Studabaker^  No. 
15,607,  relating  to  the  probate  of  the  will  of  Cath- 
arine Faylor,  deceased.  In  said  proceedings  it  is 
shown  that  the  court  adjudged  and  decreed  that  said 
will  be  admitted  to  probate,  and  ordered  the  clerk  of 
the  Wells  Circuit  Court  to  record  the  same  and 
attach  thereto  a  certificate  stating  that  it  has  been 
admitted  to  probate,  and  also  provided  that:  **The 
clerk  of  the  Jay  Circuit  Court  is  hereby  directed  to 
make  and  transmit  to  the  clerk  of  said  Wells  Circuit 
Court  a  true  and  complete  transcript  of  this  order 
and  decree  under  his  hand  and  the  seal  of  this  court.'' 

Appellees  are  resisting  the  granting  of  the  writ  of 
certiorari  because  tjie  application  shows  upon  its  face 
that  the  omitted  matter  called  for  is  a  part  of  the 
record  of  the  Jay  Circuit  Court  in  cause  No.  15,607 
of  that  court ;  that  it  does  not  appear  that  the  alleged 
omitted  matter  is  a  part  of  the  record  of  the  pro- 
ceedings in  this  cause;  that  the  clerk  has  not  dis- 
obeyed, but  has  followed  the  praecipe  and  has  not 
omitted  from  the  transcript  a  part  of  the  record  in 
this  cause. 

The  praecipe  is  as  follows : 

"State  of  Indiana,  County  of  Wells,  ss. 
Wells  Circuit  Court,  April  Term,  1916. 

"In  the  Matter  of  the  Estate  of 
Catherine  Faylor,  deceased. 

David  D.  Studabaker 

vs.  Praecipe  for  Transcript. 

Peter  Faylor,  et  al. 

To  the  Clerk  of  the  Wells  Circuit  Court : 

"The  Clerk  will  prepare  and  certify  a  full, 
true  and  complete  transcript  of  the  entire  pro- 
ceedings, papers  on  file  and  judgment  in  the 
above  entitled  cause  to  be  used  on  appeal  to  the 
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Supreme  Court  of  ludiana,  except  the  following 
papers,  to  wit: — '' 

The  parts  excepted  are  not  material  to  the  ques- 
tions we  are  now  called  upon  to  decide. 

Appellant  in  his  brief  in  support  of  his  petition  for 
the  writ  of  certiorari,  says:  **This  appeal  is  from 
the  rulings  in  a  cause  in  the  Wells  Circuit  Court, 
entitled  Peter  Faylor,  et  al.  vs.  David  D.  Studabaker, 
No.  1,244,  in  which  appellees  filed  written  objections 
to  the  granting  and  confirmation  of  letters  testa- 
mentary upon  the  estate  of  Catherine  Faylor, 
deceased,  to  David  D.  Studabaker.  *  *  *  In  this 
proceeding  one  of  the  appellees,  Roy  Faylor,  caused 
to  be  probated  a  will  of  Catherine  Faylor,  deceased. 
*  *  *  Said  cause  was  changed  from  the  Wells  Cir- 
cuit Court  to  the  Jay  Circuit  Court  *  *  *  in  which 
court  said  will  was  probated  and  transcript  filed  with 
the  clerk  of  the  Wells  Circuit  Court. ' ' 

An  examination  of  the  transcript  shows  that  on 
February  19,  1913,  the  will  of  decedent  was  ordered 
probated  by  the  Wells  Circuit  Court,  and  that  an 
appeal  was  prayed  and  granted  to  the  Supreme 
Court  from  such  order.  On  March  8,  1913,  appellant 
made  his  application  for  appointment  as  executor  of 
the  will  of  decedent,  Catherine  Faylor,  in  which  he 
alleged  among  other  things  that  she  died  testate  on 
July  8,  1902,  and  left  a  personal  estate  of  $500  and 
some  real  estate ;  that  he  was  named  sole  executor  of 
her  will ;  that  the  same  was  offered  for  probate  soon 
after  her  death,  but  on  account  of  objections  was  not 
probated  until  February  19, 1913,  w^hen  the  same  was 
by  order  of  the  Wells  Circuit  Court  duly  admitted  to 
probate;  that  pending  the  objections  to  the  probate 
of  the  will  an  administrator  was  appointed  to  take 
charge  of  the  personal  estate  and  he  has  had  charge 
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thereof  during  all  said  time.  The  application  also 
contains  formal  allegations  to  show  his  competency 
and  right  to  appointment.  On  March  10, 1913,  Peter 
Paylor  filed  objections  on  behalf  of  himself  and  other 
legatees,  to  appellant's  appointment,  in  which  he 
alleged  that  he  was  a  legatee  and  devisee  under  the 
will  of  Catherine  Faylor,  deceased;  that  an  admin- 
istrator had  been  duly  appointed  and  had  qualified 
and  was  acting  as  such;  that  after  the  execution  of 
said  will,  on  April  1,  1901,  appellant  by  fraud  and 
undue  influence  and  without  any  consideration  paid 
by  him,  obtained  from  Catharine  Faylor  a  deed  for 
126  acres  of  real  estate  of  the  value  of  $12,000 ;  that 
immediately  after  the  death  of  said  Catharine  Fay- 
lor he  entered  into  the  possession  thereof  as  his  own ; 
that  the  heirs  and  legatees  of  decedent  began  suit  to 
recover  said  real  estate  and  in  1909  obtained  a  judg- 
ment in  their  favor  against  appellant,  that  he  had  no 
right,  title,  or  interest  in  said  real  estate,  which  judg- 
ment was  duly  affirmed  by  the  Appellate  Court  of 
this  state,  and  on  application  for  a  transfer  the  same 
was  denied  by  the  Supreme  Court;  that  appellant 
has  committed  waste  upon  said  real  estate  and  appro- 
priated the  rents  and  profits  thereof  from  1901  to 
1913 ;  that  appellant  is  indebted  to  the  estate  and  the 
beneficiaries  of  said  will  in  a  large  amount ;  that  he 
is  an  intermeddler  in  said  estate;  that  a  feeling  of 
distrust  and  antagonism  exists  between  appellant  and 
the  heirs,  devisees,  and  legatees  aforesaid,  and  his 
appointment  will  be  inimical  to  the  best  interests  of 
said  estate  and  of  those  entitled  to  share  therein.  The 
transcript  also  shows  that  on  April  8,  1914,  the  opin- 
ion of  the  Supreme  Court  was  by  order  of  the  court 
duly  spread  of  record,  which  opinion  reversed  the 
order  of  the  Wells  Circuit  Court  admitting  said  will 
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to  probate.  As  already  pointed  out,  the  rulings  and 
judgment  from  which  this  appeal  is  prayed  were 
made  and  entered  on  May  27, 1916. 

Appellant  shows  that  the  probate  of  the  will  in  the 
Jay  Circuit  Court  was  in  the  case  of  *  *  Thomas  Pay- 
lor,  et  al.  vs.  David  D.  Studabaker,  et  al..  No.  15,607,'* 
and  that  in  the  Wells  Circuit  Court  this  cause  was 
'*  entitled  Peter  Faylor,  et  al.  vs.  David  D.  Studa- 
baker, No.  1,244.  *' 

When  the  praecipe  is  in  writing  it  becomes  a  part 
of  the  record  and  *  *  the  clerk  can  only  properly  certify 
and  authenticate  such  parts  of  the  record  as ' 

!•     are  designated  in  the  praecipe. '*     Guynn  v. 

Newman  (1909),  174  Ind.  161,  163,  90  N.  E. 

759;  Johnson,  Admr,,  v.  Johnson  (1900),  156  Ind.  592, 

593,  60  N.  E.  451;  East  v.  Amhurn  (1910),  47  Ind. 

App.  530,  535,  94  N.  E.  895. 

In  the  case  at  bar  the  praecipe  called  for  a  **  com- 
plete transcript  of  the  entire  prQceedings,  papers  on 
file  and  judgment  in  the  above  entitled  cause ' ' 

2.  with  certain  designated  exceptions,  which  cause 
and  judgment  relate  solely  to  appellant's  appli- 
cation for  letters  testamentary,  the  rulings  of  the 
court  on  intervening  motions,  and  the  judgment  that 
he  take  nothing  by  such  application.  But  we  are  of 
the  opinion  that  under  no  praecipe  in  this  case  could 
the  record  asked  for  in  the  application  for  the  writ 
of  certiorari  properly  be  brought  into  this  transcript. 

Proceedings  to  probate  a  will  are  actions  to  deter- 
mine the  property  rights  of  living  persons  by  estab- 
lishing the  evidence  thereof,  and  they  precede 

3.  the  first  steps  in  the  settlement  of  the  estate 
under  the  probate  jurisdiction  of  the  court. 

Such  proceedings  are  not  under  the  decedent's  act, 
do  not  invoke  the  probate  jurisdiction  of  the  court, 
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and  an  appeal  from  the  order  and  judgment  of  the 
court  therein  is  governed  by  the  statute  regulating 
appeals  .in  civil  procedure  and  not  by  §2977  Bums 
1914,  §2454  E.  S.  1881,  §2978  Bums  1914,  Acts  1913 
p.  65,  under  which  appeals  must  be  prosecuted  from 
decisions  "growing  out  of  any  matter  connected 
with  a  decedent's  estate."  M  or  ell  v.  MoreU  (1901), 
157  Ind.  179, 181,  60  N.  E.  1092;  Vaa  v.  Page  (1910), 
175  Ind.  126, 129, 93  N.  E.  705 ;  Harrison  Nat.  Bank  v. 
Culhertson  (1896),  147  Ind.  611,  45  N.  E.  657,  47  N. 
E.  13. 

The  proceedings  to  probate  a  will  are  so  far  sepa- 
rate and  distinct  from  a  proceeding  for  the  appoint- 
ment  of  an  administrator  or  executor,  where 

4.  the  probate  jurisdiction  of  the  court  is  invoked, 
that  to  obtain  the  benefit  of  the  former  in  a 

proceeding  for  the  appointment  of  an  executor,  it 
would  have  to  be  offered  as  evidence  at  the  trial,  and 
could  not  be  brought  in  as  an  inherent  part  of  the 
record  in  the  proceedings  for  such  appointment. 

While  both  parties  to  this  appeal  have  treated  the 
transcript  of  the  opinion  of  the  Supreme  Court 
reversing  the  order  probating  the  will  as  a  proper 
part  of  the  transcript,  we  do  not  so  regard  it. 

It  follows  from  what  we  have  said  that  the  request 
for  a  writ  of  certiorari  must  be  denied. 

Appellant  saw  fit  to  stand  upon  the  rulings  of  the 
court  without  going  to  trial  or  offering  evidence  in 
support  of  Jiis  application  for  appointment. 

The  trial  court  did  not  commit  reversible  error  in 

overruling  the  motion  to  strike  out  the  objections  to 

appellant's    appointment,    nor   in    overruling 

5.  the  motion  to  make  them  more  specific.  Elliott, 
App.  Proc.  §665;  Pittsburgh,  etc.,  R,  Co.  v. 

Simons  (1906),  168  Ind.  333,  339,  79  N.  E.  911;  City 
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of  Logansport  v.  Newby  (1911),  49  Ind.  App.  674,  98 
N.  E.  4;  Cooper  v.  Cooper  (1908),  43  Ind.  App.  620, 
623,  88  N.  E.  341. 

The  objections  stand  as  the  answer  to  appel- 

6.  lant's  petition  for  appointment,  and  the  demur- 
rer admits  the  truth  of  the  averments  therein 

made. 

Section  2737  Burns  1914,  supra,  provides  that  no 
person  shall  be  deemed  competent  to  serve  as  an  exec- 
utor who  at  the  time  of  application  for  letters 

7.  shall  be  adjudged  by  the  court  incompetent  to 
discharge  the  duties  of  such  executor  by  rea- 
son of  improvidence  or  other  incapacity.  The  trial 
court,  by  overruling  the  demurrer  to  the  objections, 
adjudged  that  the^  facts  alleged  showed  appellant  to 
be  incompetent,  or  incapacitated,  to  properly  dis- 
charge the  duties  of  executor  of  the  decedent's  will. 

In  determining  the  competency  and  fitness  of  a  per- 
son to  act  in  such  capacity  the  court  having  the  power 
to  appoint  is  called  upon  to  exercise  a  sound 

8.  judicial  discretion,  and  his  action  in  relation 
thereto  ^s  only  subject  to  review  where  the 

decision  is  clearly  erroneous  and  such  discretion  has 
been  abused. 

The  fact  that  appellant  was  named  executor  in  the 

will  was  only  prima  facie  evidence  of  his  right  to  the 

appointment,  if  the  will  had  been  probated  as 

9.  alleged.    The  court  had  the  power,  and  was  in 
duty  bound,  to  refuse  to  appoint  him  if  the 

facts  alleged  in  the  objections  to  his  appointment, 
taken  as  true,  showed  that  he  was  incompetent  or 
incapacitated  to  properly  discharge  the  duties  devolv- 
ing upon  the  executor.  Cooper  v.  Cooper,  supra; 
Wallis  V.  Cooper  (1890),  123  Ind.  40,  23  N.  E.  977; 
Shrum  v.  Naugle  (1898),  22  Ind.  App.  98,  53  N.  E. 
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243 ;  Toledo,  etc.,  R.  Co.  v.  Reeves  (1894),  8  Ind.  App. 
667,  671,  35  N.  E.  199;  Curry  v.  Plessinger  (1911),  50 
Ind.  App.  166, 174,  96  N.  E.  190,  97  N.  E.  124. 

In  this  view  of  the  case  it  follows  that  the  applica- 
tion for  the  writ  of  certiorari  should  be  and  is  denied; 
that  the  appeal  should  not  be  dismissed,  but  that  the 
judgment  should  be  aflSrmed  because  no  reversible 
error  is  shown  by  the  record.    Judgment  affirmed. 

Note. — Reported  in  117  N.  E.  772.  Kxecutors  and  administrators : 
order  making  or  denying  appointment,  right  of  appeal,  Ann.  Cas. 
1913C  358.    See  under  (5-7)  18  Cyc  123-126. 


Wallace  v.  Cutsingeb  et  al. 

[No.  9,519.    Filed  April  19, 1917.    Rehearing  denied  October  9, 1917. 

Transfer  denied  December  12,  1917.] 

L  WiiiLS. — Construction, — Intention, — ^A  will  should  be  so  con- 
strued as  to  give  effect  to  the  testator's  intention,  if  this  can  be 
done  without  contravening  some  principle  of  public  policy  or 
some  inflexible  rule  of  law.    p.  191. 

2.  Wills.  —  Construction,  —  Intention,  —  Circumstances  Attending 
Execution, — ^In  ascertaining  a  testator's  intention  as  expressed 
in  his  will,  all  the  parts  of  the  instrument  must  be  construed 
together,  and  the  court  should  consider  the  circumstances  under 
which  it  was  executed,  and,  so  far  as  possible,  place  itself  in  the 
position  of  the  testator  at  the  time  he  executed  the  will.    p.  191. 

3.  Wills. — Construction, — Unambiguous  Will. — Testator's  Inten- 
tion.— Where  the  language  used  in  a  will  is  free  from  doubt,  it 
needs  no  construction,  and  the  court  wiU  give  effect  to  th» 
expressed  intention  of  the  testator,    p.  191. 

4.  Wtllb,— Construction., — Use  of  Words. — Presumption. — ^In  the 
absence  of  a  clear  expression  to  the  contrary,  it  must  be  presumed 
that  the  words  used  by  a  testator  in  expressing  his  intention  were 
employed  in  the  sense  that  the  law  ordinarily  attached  to  them. 
p.  192. 

5.  Wills. — Construction, — Devise  to  Surviving  Wife. — ^Under  an 
item  of  a  wiU  devising  to  testator's  son  a  life  estate  in  certain 
realty,  with  the  fee  therein  to  the  children  of  such  son,  the  fee 
being  subject,  however,  to  a  life  estate  of  the  "surviving  wife  oi 
widow"  of  the  son,  **if  any  such  surviving  wife  or  widow  there 
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be/'  a  life  estate  is  given,  not  to  the  woman  who  was  the  son's 
wife  at  the  time  the  will  was  executed  and  who  was  divorced 
from  him  subsequently  to  testator's  death,  but  to  the  surviving 
wife  of  the  son  by  a  later  marriage ;  and  such  item  is  free  from 
ambiguity,  so  that  the  rules  of  construction  need  not  be  applied 
to  determine  its  meaning,    pp.  192,  194,  197. 

6.  Wills. — Construction, — Desiffnation  of  Devisee, — **Wife" — A 
devise  to  the  wife  of  a  certain  man  is  generally  held  to  be  a  gift 
to  the  wife  of  such  man  at  the  time  of  the  execution  of  the  will, 
but,  where  the  term  "surviving  wife  or  widow"  of  a  man  is  used 
to  designate  a  de^dsee,  it  will  be  construed  to  mean  his  widow, 
p.  191 

7.  Wills. — Construction. — Vesting  of  Remainders, — ^Although  the 
law  favors  the  vesting  of  remainders  at  the  earliest  possible 
period,  the  rule  cannot  be  invoked  to  defeat  the  clear  intent  of  the 
testator,    p.  196. 

8.  Wills. — Construction. — Words  of  Survivorship. — ^Words  of  snr- 
vivorship  in  a  will  are  construed  as  referring  to  the  death  of  the 
testator,  unless  the  words  of  the  instrument  clearly  show  that 
they  refer  to  a  later  date.    p.  197. 

9.  Wills. — Construction, — Survivorship. — Under  an  item  of  a  win 
devising  to  the  testator's  son  a  life  estate  in  certain  lands,  with 
the  fee  therein  to  the  children  of  such  son,  the  fee  being  subject, 
however,  to  a  life  estate  of  the  "surviving  wife  or  widow"  of  the 
son,  "if  any  such  surviving  wife  or  widow  there  be,"  the  date  of 
survivorship  relates  to  the  death  of  testator's  son,  and  not  tm 
that  of  the  testator,    pp.  197,  198. 

10.  Wills. — Construction. — Testator's  Intention, — ^That  the  mean- 
ing of  a  will  may  be  clear,  it  is  not  necessary  for  it  to  be  so 
w^orded  as  to  exclude  every  other  possible  meaning  which  might  be 
suggestea  as  a  matter  of  speculation  or  conjecture,  but  its  mean- 
ing may  be  said  to  be  clear  when  the  instrument  fairly  expresses 
an  intention  on  a  reasonable  interpretation  of  the  language  used, 
regardless  of  other  possible  intentions  not  ai^arent,  but  which 
must  be  reached  through  a  forced  construction  or  circuitous 
reasoning,    p.  197. 

From  Shelby  Circuit  Court ;  Alomo  Blair,  Judge. 

Action  by  Harry  C.  Cutsinger  and  others  against 
Luretta  Cutsinger  Wallace.  From  a  judgment  for 
plaintiffs,  the  defendant  appeals.    Reversed. 

John  W.  Donaker,  Ralph  H.  Spaugh  and  D.  L.  WiU 
son,  for  appellant. 
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W.  L.  Neible,  R.  M.  Miller,  H.  C.  Barnett,  0.  S.  Bar- 
nett,  K.  M.  Hord,  Ed  K.  Adams  and  U.  Z:  Wiley,  for 
appellees. 

Batman,  J. — This  is  an  action  brought  by  appellees, 
except  Ellen  Pierce,  against  appellant  to  quiet  title 
to  certain  real  estate  and  f of  possession  thereof.  The 
complaint  is  in  two  paragraphs,  the  first  of  which  sets 
out  the  source  of  appellees'  alleged  title,  and  the 
second  paragraph  omits  such  allegations.  Appellant 
filed  her  demurrer  to  the  first  paragraph  of  complaint 
for  want  of  facts,  with  memorandum,  which  was  over- 
ruled, and  a  proper  exception  reserved.  Appellant 
filled  a  cross-complaint  against  appellees  for  partition 
for  such  real  estate,  and  afterwards  filed  an  amended 
cross-complaint  against  the  same  parties  for  such 
purpose,  setting  up  her  source  of  title,  and  alleging 
that  she  was  the  owner  and  entitled  to  the  possession 
of  an  undivided  one-third  part  in  value  thereof  during 
her  natural  life.  Appellees,  other  than  Ellen  Pierce, 
filed  a  demurrer  for  want  of  facts,  with  memoran- 
dum, to  such  amended  cross-complaint,  which  was 
sustained,  and  a  proper  exception  reserved.  Appellee 
Ellen  Pierce  also  filed  her  demurrer  for  want  of  facts, 
with  memorandum,  to  such  amended  cross-complaint, 
which  was  sustained,  and  a  proper  exception  reserved. 
Appellant  filed  her  answer  to  the  second  paragraph 
of  complaint,  alleging  substantially  the  same  facts  as 
contained  in  her  amended  cross-complaint,  as  a  bar 
thereto,  to  which  appellees,  other  than  Ellen  Pierce, 
filed  a  demurrer  for  want  of  facts,  with  memorandum, 
which  was  sustained,  and  a  proper  exception  reserved. 
Appellant  refusing  to  plead  further,  judgment  was 
rendered  against  her  in  favor  of  appellees,  from  which 
she  prosecutes  this  appeal. 

The  first  paragraph  of  complaint,  the  answer  of 
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appellant  to  the  second  paragraph  thereof,  and  her 
amended  cross-complaint,  all  set  up  substantially  the 
same  facts  with  reference  to  the  relationship  of  the 
parties,  and  the  source  of  the  title  to  the  real  estate 
involved.  So  much  thereof  as  is  necessary  for  the 
determination  of  the  questions  presented  to  this  court 
are  as  follows :  That  on  and  prior  to  March  23, 1891, 
one  Samuel  Cutsinger  was  the  owner  of  the  real 
estate  in  controversy  and  remained  the  owner  thereof 
until  his  death  in  October,  1893 ;  that  on  said  March 
23,  1891,  the  said  Samuel  Cutsinger  mad^  and  exe- 
cuted his  last  will,  which  contained,  among  other  pro- 
visions, the  following: 

**Item  No.  3.  I  give  and  devise  unto  my  said 
wife,  Elizabeth  Cutsinger,  the  following  described 
real  estate,  all  being  and  situate  in  the  County  of 
Shelby,  in  the  State  of  Indiana.  (Here  follows 
description  of  portion  of  real  estate  in  question, 
and  other  real  estate).    *    *    *    /^ 

**Item  No.  4.  I  give  and  devise  unto  my  son 
Ivory  H.  Cutsinger  to  be  had  and  held  by  him  for 
and  during  the  term  of  his  natural  life  only,  and 
unto  his  children  now  living  or  who  may  be  born 
subsequent  to  the  execution  of  this  will,  in  fee 
simple,  subject  however  to  the  life  estate  in  an 
undivided  one-third  part  thereof  to  the  surviv- 
ing wife  or  widow  of  said  Ivory  H.  Cutsinger,  if 
any  such  surviving  wife  or  widow  there  be,  to  be 
had  and  held  by  her  for  the  term  of  her  natural 
life  only,  the  following  bounded  and  described 
real  estate.  (Here  follows  description  of  portion 
of  real  estate  in  question.)     *     •     * 
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Thereafter,  on  May  5,  1893,  the  said  Samuel  Cut- 
singer made  and  executed  a  codicil  to  his  last  will, 
which  contained  in  part  the  following : 

**Item  No.  1.    I  do  hereby  revoke  the  devise 
made  in  Item  Third  of  said  will  of  all  that  part 
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of  the  South  West  Quarter  of  section  twenty- 
three  (23)  in  township  Eleven  (11)  North,  range 
Five  (5)  East  in  the  County  of  Shelby,  in  the 
State  of  Indiana,  made  to  and  in  favor  of  my  wife 
Elizabeth  Cutsinger,  and  I  do  hereby  give  and 
devise  said  realty  together  with  the  twelve  acres 
off  the  North  end  of  the  West  half  of  the  South 
East  quarter  of  said  section  in  said  township  and 
range  (here  follows  designation  of  said  12  acres, 
which  together  with  said  real  estate  in  said  Sec- 
tion 23  is  a  portion  of  the  land  in  question),  all 
unto  my  son.  Ivory  H.  Cutsinger,  to  be  had  and 
held  by  him  for  and  during  his  natural  life  only, 
and  unto  his  children  now  living  or  who  may  be 
born  subsequent  to  the  execution  of  this  will,  in 
fee  simple,  subject  however,  to  a  life  estate  in  an 
undivided  one-third  (1/3)  part  thereof  of  the  sur- 
viving wife  or  widow  of  said  Ivory  H.  Cutsinger, 
if  any  surviving  wife  or  widow  there  be  to  be  had 
and  held  by  her  for  the  term  of  her  natural  life 
only,    *    *    *    /> 

That  thereafter  the  said  Samuel  Cutsinger  died  in 
the  month  of  October,  1893,  the  owner  of  the  real 
estate  in  controversy,  which  was  devised  to  the  lega- 
tees named  in  his  said  last  will  and  codicil  thereto,  as 
set  out  above;  that  said  will  and  codicil  were  duly 
admitted  to  probate  in  the  Johnson  Circuit  Court  on 
October  25,  1893,  and  that  the  same  are  now  in  full 
force  and  effect ;  that  at  the  time  of  the  execution  of 
said  will  and  codicil,  and  at  the  death  of  said  Samuel 
Cutsinger,  appellee  Addie  M.  Cutsinger  was  the  wife 
of  the  said  Ivory  H.  Cutsinger,  and  appellees  Harry 
C.  Cutsinger,  Corwin  R.  Cutsinger,  and  one  Samuel 
I.  Cutsinger  were  their  children ;  that  said  Samuel  I. 
Cutsinger  died  prior  to  the  beginning  of  this  action, 
intestate,  unmarried,  and  without  issue ;  that  no  other 
children  were  ever  bom  to  either  Addie  M.  Cutsinger 
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or  Ivory  H.  Cutsinger ;  that  subsequently  to  the  death 
of  said  testator,  Addie  M.  Cutsinger  was  divorced 
from  her  husband,  Ivory  H.  Cutsinger,  and  there- 
after, on  March  5,  1904,  he  intermarried  with  the 
appellant  herein ;  that  no  child  or  children  werel  bom 
of  such  marriage;  that  subsequently,  on  August  7, 
1912,  the  said  Ivory  H,  Cutsinger  died,  leaving  appel- 
lant surviving  him  as  his  widow ;  and  that  appellant 
subsequently  intermarried  with  one  William  Wallace. 
It  is  also  alleged  in  appellant's  amended  cross-com- 
plaint that  appellee  Ellen  Pierce  is  the  owner  of  a 
certain  portion  of  said  real  estate  subject  to  the  life 
estate  of  cross-complainant  in  one-third  in  value 
thereof  by  conveyance  from  her  coappellees.  Based 
on  such  facts,  appellees,  other  than  Ellen  Pierce, 
claimed  in  each  paragraph  of  their  complaint  that 
they  were  the  owners  in  fee  simple  and  entitled  to  the 
possession  of  the  real  estate  described  therein;  and 
appellant  in  her  amended  cross-complaint  claimed 
that  she,  was  the  owner  and  entitled  to  the  immediate 
possession  of  an  undivided  one-third  part  in  value 
thereof  during  her  natural  life,  and  likewise  claimed 
in  her  answer  to  the  second  paragraph  of  complaint 
that  such  facts  were  a  bar  to  the  complaint. 

Appellant  relies  on  the  following  errors,  which  she 
has  assigned,  for  a  reversal  of  the  judgment  against 
her,  to  wit:  Overruling  her  demurrer  to  the  first 
paragraph  of  complaint,  and  sustaining  the  demurrer 
of  appellees  to  her  amended  cross-complaint,  and  to 
her  answer  to  the  second  paragraph  of  complaint. 

The  determination  of  the  questions  raised  by  the 
assignment  of  errors  depend  solely  on  the  identity  of 
the  person  designated  in  said  last  will  of  Samuel  Cut- 
singer and  the  codicil  thereto,  as  * '  the  surviving  wife 
or  widow  of  said  Ivory  H.  Cutsinger.*'    Appellant 


NOVEMBER  TERM,  1917.  191 

Wallace  v.  Cutsinger — 66  Ind.  App.  186. 

claims  that  she,  being  the  surviving  wife  of  said  Ivory 
H.  Cutsinger,  and  therefore  his  widow,  is  the  person 
so  designated,  and  is  therefore  the  owner  of  a  life 
estate  in  one-third  of  said  real  estate ;  while  appellees 
claim  that  appellee  Addie  M.  Cutsinger,  who  was  the 
wife  of  said  Ivory  H.  Cutsinger  when  said  will  and 
codicil  were  executed  and  when  said  testator  died,  but 
who  was  subsequently  divorced  from  him,  is  the  per- 
son so  designated,  and  hence  that  she  is  the  owner  of 
the  life  estate  in  one-third  of  said  real  estate  men- 
tioned in  said  wiU  and  codicil,  to  the  exclusion  of 
appellant.  We  must  therefore  direct  our  attention  to 
an  interpretation  of  such  will  in  that  regard. 

In  doing  this,  we  must  bear  in  mind  that  it  should 

be  the  primary  purpose  on  the  part  of  the  court  to 

discover,  if  possible,  the  intention  of  the  testa- 

1.  tor,  and  give-effect  thereto,  as  he  has  expressed 
such  intention  in  his  will,  provided  always  that 
this  can  be  done  without  contravening  some 

2.  principle  of  public  policy  or  some  inflexible  or 
xmyielding  rule  of  law.    Stimson  v.  Rountree 

(1906),  168  Ind.  169,  78  N.  E.  331,  80  N.  E.  149;  Skin^ 
ner  v.  Spann  (1911),  175  Ind.  672,  93  N.  E.  1061,  95 
N.  E.  243.  In  arriving  at  such  intention,  the  will  in 
aU  its  parts  must  be  construed  together,  and  the  court 
should  consider  the  circumstances  under  which  it  was 
executed,  and  so  far  as  possible  place  itself  in  the 
position  of  the  testator  at  the  time  of  its  execution. 
Carnahan  v.  Freeman  (1915),  183  Ind.  271,  108  N.  E. 
955;  McCoy  v.  Houch  (1913),  180  Ind.  634,  99  N.  E. 
97 ;  Brunson,  Admr.,  v.  Martin,  Exrs.  (1898),  152  Ind. 
Ill,  52  N.  E.  599 ;  Skinner  v.  Spann,  supra.  If  we  find 
the  language  used  in  the  will  free  from  doubt, 

3.  then  we  need  go  no  further,  as  it  will  need  no 
construction.    In  that  event  it  will  only  remain 
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for  the  court  to  give  effect  to  the  intention  of  the 
testator  thus  expressed.  Jones  v.  Chandler  (1915), 
61  Ind.  App.  500, 110  N.  E.  235 ;  Carnahan  v.  Freeman, 
supra;  Maris  v.  Wolfe  (1910),  46  Ind.  App.  416,  92 
N.  E.  661.  In  the  absence  of  a  clear  expression  to 
the  contrary,  we  must  presume  that  the  testa- 

4.  tor  in  choosing  words  to  express  his  intentions 
employed  them  in  the  light  of  the  settled  mean- 
ing which  the  law  attaches  to  such  words.  Smith  v. 
Smith  (1915),  59  Ind.  App.  169,  109  N.  E.  60;  Skifi^ 
ner  v.  Spann,  supra;  Hoke  v.  Jackman  (1914),  182 
Ind.  536, 107  N.  E.  65. 

Interpreting  the  devise  in  question  in  the  light  of 

these  authorities,  we  are  led  to  the  conclusion  that 

appellant  is  the  person,  and  the  only  person, 

5.  who  fits  the  description  given  therein,  as  the 
taker  of  the  life  estate  in  the  undivided  one- 
third  of  said  real  estate.  It  will  be  observed  that  the 
language  in  such  will  provides  in  express  terms  that 
the  children  of  his  said  son  should  take  the  fee-simple 
title  to  said  real  estate,  **  subject  however  to  the  life' 
estate  in  an  undivided  one-third  part  thereof  to  the 
surviving  wife  or  widow  of  said  Ivory  H.  Cutsinger, 
if  any  such  surviving  wife  or  widow  there  be.'' 

While  it  is  possible  that  the  testator  might  have 
had  in  mind  the  appellee  Addie  M.  Cutsinger,  the 
then  wife  of  his  said  son  Ivory  H.,  when  he  executed 
such  will,  as  claimed  by  appellees,  we  have  no  means 
of  knowing  that  such  was  the  fact.  He  failed  to  limit 
such  life  estate  to  her  in  terms  or  by  implication, 
and  we  have  no  authority  to  read  it  into  such  will  on 
mere  conjecture.  As  has  been  said,  the  intention 
which  a  court  must  carry  into  effect  by  a  judicial 
interpretation  of  a  will  is  that  intention  which  is 
embodied  in,  and  expressed  by,  the  language  of  the 
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will  itself.  The  court  cannot  speculate  upon  an  inten- 
tion not  expressed  nor  plainly  implied  therein.  The 
inquiry  therefore  is  never  what  the  testator  meant  to 
express,  but  what  the  words  used  do  express,  when 
fairly  interpreted.  Lee  v.' Lee  (1909),  45  Ind.  App. 
645, 91 N.  E.  507 ;  Daugherty,  Admr.,  v.  Rogers  (1889), 
119  Ind.  254,  20  N.  E.  779,  3  L.  R.  A.  847.  It  there- 
fore follows  that  when  the  language  of  a  will  is  clear 
and  definite,  it  must  be  interpreted  in  its  ordinary 
meaning,  and  the  testator  must  be  deemed  to  have 
meant  what  he  said.  In  this  case  the  language  used 
by  the  testator  in  making  the  devise  in  question  is 
so  broad  that  it  must  be  held  to  refer  to  such  widow 
as  his  said  son  might  leave  on  his  death,  whoever  she 
might  be.  It  is  free  from  ambiguity,  and  therefore 
we  are  bound  by  the  intention  thus  expressed,  with- 
out resort  to  rules  of  construction  to  determine  its 
meaning. 

It  is  significant  that,  in  maJdng  provision  for  the 
surviving  wife  or  widow  of  his  son  Ivory  H.,  the  tes- 
tator did  not  use  the  name  Addie  M.,  who  was  then 
the  wife  of  his  son.  An  examination  of  the  will  and 
codicil  thereto  discloses  the  fact  that  the  testator  men- 
tioned his  wife  four  times  therein,  and  each  time  he 
designated  her  as  his  wife,  Elizabeth  Cutsinger.  This 
indicated  his  habit  as  to  form  of  expression.  He,  no 
doubt,  was  well  acquainted  with  the  wife  of  his  son 
Ivory  H.  and,  in  view  of  his  form  of  expression  with 
reference  to  his  own  wife,  it  is  evident  that  he  would 
have  designated  the  then  wife  of  his  son  in  like  form, 
if  he  had  intended  her,  to  the  exclusion  of  others,  by 
the  term  *  *  surviving  wife  or  widow. '  * 

Again,  it  is  significant  that  the  testator  did  not  use 
the  unqualified  term  *'wife**  with  reference  to  such 
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life  estate,  but  each  time,  both  in  the  will  and 

G.  codicil  thereto,  when  referring  to  such  life 
estate  he  invariably  used  the  qualified  term 
*  *  surviving  wife  or  widow. '  ^  It  is  generally  accepted 
that  a  devise  to  the  wife  of  a  designated  man  is  a  gift 
to  the  wife  of  such  man  existing  at  the  time  of  making 
such  will.  40  Cyc  1456;  Meeker  v.  Draff  en  (1910), 
137  App.  Div.  537,  121  N.  Y.  Supp.  1051 ;  Meeker  v. 
Draff  en  (1911),  201 N.  Y.  205,  94  N.  E.  626, 33  L.  R.  A. 
(N.  S.)  816,  Ann.  Cas.  1912A  930.  In  this  case,  how- 
ever, there  is  no  such  unqualified  designation.  The 
term  used  is  ** surviving  wife  or  widow'*  of  Ivory  H. 
Cutsinger.  It  means  no  more  or  less  than  his  widow. 
This  was  in  effect  so'  held  in  the  case  of  Fletcher  v. 
Monroe  (1895),  145  Ind.  56,  43  N.  E.  1053. 

Moreover,  the  appellee  Addie  M.  Cutsinger  was 
neither  the  surviving  wife  nor  widow  of  Ivory  H.  Cut- 
singer at  the  time  of  his  death.    She  had  long 

5.  since  ceased  to  be  his  wife,  and  hence  could  not 
be  his  widow.  The  most  that  could  be  said  was 
that  she  was  his  divorced  wife,  but  in  no  sense  his 
widow.  She  did  not  therefore  meet  the  description  of 
the  person  designated  in  the  will  and  codicil  thereto 
as  the  life  tenant.  In  the  case  of  Fletcher  v.  Monroe, 
supra,  the  court,  in  discussing  the  effect  of  a  divorce, 
says  on  page  58:  '*A  divorce  granted  to  one  party, 
fully  dissolves  the  marriage  relation  as  to  both.  R. 
S.  1894,  section  1060.    (R.  S.  1881,  section  1048). 

*'The  appellant,  therefore,  was  not  the  surviving 
widow  of  Timothy  R.  Fletcher,  and  had  no  rights  as 
such,  regardless  of  the  question  as  to  whose  fault  it 
was  that  brought  about  a  dissolution  of  the  marriage 
relation  between  them. 

* '  Timothy  R.  Fletcher  had  a  right  to  remarry,  and 
may  have  done  so,  and  left  surviving  him  a  real 
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widow.  He  could  not  leave  two  lawful  widows.  The 
woman  he  married  after  the  divorce  from  the  plain- 
tiff, if  the  marriage  continued  until  his  death,  would 
certainly  be  his  widow,  which  necessarily  would 
exclude  the  appellant  as  to  lands  of  which  he  died 
seized.  She  is  now  no  more  his  widow  than  if  he  had 
married  a  second  wife,  and  died  during  the  contin- 
uance of  that  relation. ' ' 

To  the  same  effect  are  the  earlier  cases  of  Whitesell 
V.  Mills  (1855),  6  Ind.  229,  and  tViseman  v.  Wiseman 
(1880),  73  Ind.  112,  38  Am.  Rep.  115. 

The  devise  in  question  not  being  to  the  appellee 
Addie  M.  Cutsinger,  by  name  or  by  the  unqualified 
term  **wife*'  of  Ivory  H.,  but  to  his  widow,  it  could 
not  be  ascertained  until  his  death  who  would  answer 
the  description,  or,  in  other  words,  who  would  be  his 
widow,  and  thus  be  the  taker  of  such  life  estate.  Time 
proved  the  appellant  to  be  the  only  person  answering 
the  description  at  such  time,  and  she  therefore  must 
be  taken  as  the  person  intended  by  the  testator  to  hold 
and  enjoy.such  life  estate.  Numerous  facts  disclosed 
by  the  will  and  codicil  point  unerringly  to  the  correct- 
ness of  this  conclusion.  They  indicate  that  the  tes- 
tator was  a  man  of  large  family,  and  possessed  of  a 
very  considerable  estate.  It  evidenced  a  discerning 
mind  and  a  solicitude  for  the  future  welfare  of  those 
dependent  upon  him.  He  apparently  was  careful  to 
equalize  their  respective  shares.  To  the  most  of  his 
children  he  gave  land  in  fee  simple,  but  to  his  son 
Ivory  H.  he  gave  a  life  estate  only,  devising  the 
remainder  to  his  children,  subject  to  the  life  estate  of 
the  surviving  wife  or  widow  of  Ivory  H.  in  an  undi- 
vided one-third  thereof,  if  any  such  there  be.  He 
expressly  provided,  not  only  for  the  children  of  Ivory 
H.  then  in  life,  but  such  as  might  thereafter  be  born 
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to  him.  From  these  and  other  evidences  within  the 
will  and  codicil,  it  is  apparent  that  he  had  a  mind  for 
future  conditions  and  made  provisions  in  anticipa- 
tion thereof.  He.  knew  the  uncertainty  of  life  and  the 
possibility  of  a  second  marriage  of  his  son  Ivory  H. 
He  realized  that  he  was  limiting  the  interest  in  the 
land  devised  to  him  to  a  life  estate,  and  as  a  result 
his  surviving  wife  or  widow  would  take  no  interest 
in  such  land  under  the  law,  in  case  of  his  death.  To 
avoid  this  possible  injustice,  he  carved  out  a  life 
estate  for  her,  whoever  she  might  be  at  his  son's 
death.  He  evidently  realized  that  his  son's  wife,  with 
whom  he  was  then  living,  might  die,  that  his  son  might 
marry  again,  and  that  children  might  be  bom  of  such 
second  marriage ;  and  so,  with  the  apparent  care  and 
discernment  which  characterizes  his  whole  wiU  and 
the  codicil  thereto,  he  refrains  from  naming  his  son 's 
wife  at  such  time  as  the  taker  of  such  life  estate,  but 
made  use  of  a  general  designation  that  would  defi- 
nitely determine  such  taker  at  the  time  such  estate 
ripened  into  possession.  The  case  of  Meeker  v. 
Draff  en,  supra,  very  .strongly  supports  the  conclu- 
sion we  have  reached  as  to  the  intention  of  the  tes- 
tator in  this  case. 

We  recognize  the  rule  cited  by  appellees  that  the 

law  favors  the  vesting  of  remainders  at  the  earliest 

possible  period,  and  that  such  rule  may  have 

7.  controlling  weight  in  doubtful  cases.  However, 
it  cannot  be  invoked  to  defeat  the  intent  of  a 
testator  where  such  intent  is  reasonably  clear.  Ste- 
phens v.  Evans'  Admx.  (1868),  30  Ind.  39;  Myers  v. 
Carnei^  (1908),  171  Ind.  379,  86  N.  E.  400;  Flint  v. 
Wisconsin  Trust  Co.  (1912),  151  Wis.  231,  138  N. 
W.  629,  Ann.  Cas.  1914B  67. 

Where,  however,  as  in  this  case,  the  language  of  a 
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will  is  plain  and  the  intent  of  the  testator  is-  clearly 

indicated  thereby,  there  is  no  need  of  resorting 

5.     to  mles  of  constmction;  and  the  courts  will 

give  effect  to  the  intention  so  expressed,  if  not 

contrary  to  some  principle  of  law.    Smith  v.  Smith, 

supra;  Myers  v.  Carney,  supra;  Skiimer  v.  Spann, 

supra.    We  find  the  language  of  the  will  in  this  case 

plain  and  free  from  ambiguity.    Hence  there  is  no 

need  to  resort  to  rules  of  construction,  which  are 

applicable  only  to  doubtful  cases. 

Appellees '  final  contention  is  based  on  the  theory 

that  the  gift  to  the  surviving  wife  or  widow  of  Ivory 

H.  Cutsinger  was  contingent  on  the  death  of 

8.  the  said  Ivory  H.  before  that  of  the  testator. 
We  find  no  substantial  basis  for  such  a  theory 
in  either  the  will  or  codicil.    In  reaching  this 

9.  conclusion,  we  have  not  been  unmindful  of  the 
rule  that  words  of  survivorship  in  a  wiU  are 

construed  as  referring  to  the  death  of  the  testator  in 
all  cases  where  the  words  of  the  instrument  are  not 
such  as  clearly  show  that  they  refer  to  a  subsequent 
date.  Gurry  v.  Curry  (1914),  58  Ind.  App.  567,  105 
N.  E.  951 ;  Smith  v.  Smith,  supra.  However,  ^  this 
case  such  rule  has  no  application,  since  the  date  of 
survivorship  clearly  relates  to  the  death  of  the  testa- 
tor *s  son  Ivory  H.  This  is  made  manifest  first  by  the 
initial  impression  given  by  a  careful  reading  of  such 
will  and  codicil.  In  fact,  no  other  impression  arises 
until  we  indulge  conjecture  as  to  other  possible  mean- 
ings. In  order  for  the  meaning  of  a  will  to  be  clear 
from  the  language  used,  it  is  not  necessary  for 

10.  it  to  be  so  worded  as  to  exclude  every  other 
possible  meaning  which  might  be  suggested  as  ' 

a  matter  of  speculation  or  conjecture.    The  meaning 
of  a  will  may  be  said  to  be  clear  when  it  fairly 
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expresses  an  intention  on  a  reasonable  interpretation 
of  the  language  used,  regardless  of  other  possible 
intentions  not  apparent  but  which  must  be  reached 
through  a  forced  construction,  or  circuitous  reason- 
ing. It  is  further  made  manifest  by  the  fact  that,  if 
such  an  interpretation  were  adopted,  it  would 

9.  have  the  effect  of  showing  an  intention  on  the 
part  of  the  testator  to  provide  for  the  widow 
of  his  son,  if  his  death  preceded  his  own,  but  if  his 
son  should  survive  him  and  then  die  at  a  more 
advanced  age  and  thereby  leave  his  widow  in  a  more 
helpless  condition,  she  should  be  left  wholly  depen- 
dent on  the  charity  of  others.  Such  was  clearly  not 
the  intention  of  the  testator. 

The  interpretation  we  have  given  the  devise  is 
clearly  in  accord  with  the  manifest  intention  of  the 
testator,  and  the  property  is  thereby  cast  where  the 
law  would  have  cast  it  if  there  were  no  will.  This 
is  true  for  the  reason  that  the  appellee  Addie  M.  Cut- 
singer,  being  only  the  divorced  wife  at  the  death  of 
Ivory  H.,  did  not  become  his  widow  in  any  sense,  and 
hence  would  have  taken  no  interest  in  his  estate  on 
his  death  if  he  had  taken  a  fee-simple  title  to  such 
real  estate  by  inheritance  instead  of  a  life  estate  as 
a  devisee ;  while  appellant  being  his  wife  at  the  time 
of  his  death  became  his  widow,  and  hence  would  have 
taken  the  identical  estate  devised  to  her,  viz.,  a  life 
estate  in  an  undivided  one-third,  inasmuch  as  she  was 
a  second  childless  wife  of  Ivory  H.,  who  left  surviving 
him  children  by  a  former  marriage.  Such  fact  should 
have  weight.  Kilgore  v.  KUgore  (1891),  127  Ind.  276, 
26  N.  E.  56.  We  are  therefore  firm  in  our  conviction 
that  the  conclusion  we  have  reached  with  reference  to 
such  devise  is  the  correct  one. 

Judgment   reversed,    with    directions    to    sustain 
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appellant  *s  deYnurrer  to  the  first  paragraph  of  com- 
plaint, to  overrule  the  several  demurrers  to  the 
amended  cross-complaint  of  appellant  and  to  her 
answer  to  the  second  paragraph  of  the  complaint,  and 
for  other  proceedings  not  inconsistent  with  this 
opinion. 

Note. — ^Reported  in  115  N.  E.  789.  Wills:  construction,  2 
Ij.  B.  a.  (N.  S.)  443;  words  of  survivorship,  time  referred  to,  after 
life  estate,  14  Ann.  Cas.  706.  Who  takes  under  gift  to  **hiisband," 
"wife"  or  "widow,"  33  L.  R.  A.  (N.  S.)  816.  See  under  (2)  40  Cyc 
1413;  (3,  4)  40  Cyc  1392, 1396;  (6)  40  Cyc  1456;  (8,  9)  40  Cyc  1511. 


Federal  Union  Surety  Company  et  al,  v.  Schlosser. 

[No.  9.131.     Filed  January  26,  1917.     Rehearing  denied  June  26, 
1917.    Transfer  denied  December  13, 1917.] 

1.  Appeat.. — Briefs. — Waiver  of  Error. — An  assignment  of  error 
^  not  presented  in  appellant's  brief  is  waived,    p.  201. 

2.  Appeal. — Record. — Bill  of  Exceptions. — Evidence. — Statute. — 
That  the  bill  of  exceptions  containing  the  evidence  w^as  filed  either 
in  open  court  or  in  the  clerk's  office,  as  required  by  §657  Burns 
1914,  Acts  1897  p.  244,  must  be  shown  before  the  evidence  will  be 
considered  a  part  of  the  record,    p.  202. 

3.  Appeal. — Record. — Bill  of  Exceptions. — Filing. — How  Shoum. — 
The  filing  of  the  bill  of  exceptions  may  be  shown  either  by  an 
order-book  entry  or  by  the  certificate  of  the  clerk  to  the 
transcript    p.  202. 

4.  Appeal. — Record. — Bill  of  Exceptions. — Filing. — Clerk's  Cer- 
tificate.— Sufficiency. — An  amended  clerk's  certificate  to  the 
transcript  certifying  that  the  original  bill  of  exceptions  contain- 
ing the  evidence  was  filed  in  the  clerk's  office  on  or  about  a  cer- 
tain day,  after  it  had  been  signed  by  the  trial  judge,  but  contain- 
ing the  further  recital  that  such  statements  were  made  on  informa- 
tion and  belief  and  that  he  had  no  memorandum  of  the  filing  in 
his  office  nor  any  independent  recollection  thereof,  does  not  fur- 
nish a  sufficient  showing  that  the  bill  was  filed,  since  the  clerk 
must,  in  order  to  certify  as  to  the  filing  of  a  bill  of  exceptions, 
have  a  proper  knowledge  of  the  facts,  and,  while  an  order-book 
entry  is  not  imperative,  since  such  fact  may  be  shown  by  the 
clerk's  certificate,  such  an  entry  is  the  better  practice,    p.  202. 

5.  TWAL. — Issues. — Verdict. — Defective. — In  an  action  for  breach  of 
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a  contract  between  plaintiff  and  the  individual  defendant  for  the 
construction  of  a  dwelling  house,  and  on  a  bond  executed  by  such 
defendant,  as  principal,  and  by  a  bonding  company,  as  surety,  to 
secure  the  performance  of  the  contract,  a  verdict  for  plaintiff 

'  against  the  surety,  but  silent  as  to  principal  defendant,  was 
either  incomplete,  and  therefore  defective,  because  it  did  not  make 
any  finding  as  to  the  individual  defendant,  or  it  was  a  nullity, 
because  contradictory,  if  silence  as  to  such  defendant  is  to  be 
deemed  a  finding  in  his  favor,  and  no  valid  Judgment  could  be 
rendered  thereon,    p.  205. 

6.  Trial. — Issues. — Defective  Verdict — Amendment, — ^Where  a  ver- 
dict does  not  respond  to  all  the  issues  submitted,  the  trial  court 
may  require  the  Jury  to  retire  to  their  room  under  proper  instruc- 
tions for  further  deliberation,  since  a  defective  verdict  may  be 
amended  at  any  time  before  the  discharge  of  the  Jury.    p.  208. 

T.  Appeal. — Record. — Bill  of  Exceptions. — Filing. — Clerk's'  Certif,' 
cate. — Sufficiency. — ^Where  the  clerk's  certificate  to  the  transcript 
showed  that  a  bill  of  exceptions  containing  the  evidence  was  filed, 
but  also  contained  a  recital  that  such  statement  was  made  on 
information  and  belief  and  that  the  clerk  had  no  memorandum 
of  the  filing  nor  any  independent  recollection  thereof,  such  recital 
must  be  regarded  as  an  integral  part  of  the  certificate,  the  effect 
of  which  is  to  destroy  the  effectiveness  of  the  statement  that  the 
bill  was  filed,    p.  209. 

8.  Appeal. — Record. — Bill  of  Exceptions. — Filing. — Clerk's  Cer- 
tificate.— Conclusiveness. — ^Where  the  clerk*s  certificate  to  the 
transcript  insufficiently  showed  the  filing  of  the  bill  of  excep- 
tions, a  page  within  the  bill  bearing  a  file  mark  in  the  handwrit- 
ing of  the  clerk  cannot  be  accepted  to  supersede,  contradict  or 
supplement  the  clerk's  certificate,  as  the  filing  of  a  bill  of  excep- 
tions cannot  be  shown  on  appeal  by  the  file  mark  of  the  clerk, 
p.  209. 

9.  Appeal. — Record. — Bill  of  Exceptions. — Filing. — How  Shoum. — 
The  certification  of  the  trial  Judge  with  reference  to  signing, 
sealing  and  making  a  bill  of  exceptions  a  part  of  the  record  cannot 
supply  the  omission  of  the  clerk's  certificate  to  the  transcript  to 
sufficiently  show  the  filing  of  the  bill.    p.  210. 

10.  Appeal. — Record. — Transcript. — Requisites. — The  Identity  of  a 
transcript  on  appeal  is  as  essential  as  its  verity,  and  the  absence 
of  proof  of  either  is  fatal,    p.  211. 

11.  Appeal. — Rehearing. — New  Points. — A  rehearing  cannot  be 
granted  on  a  point  not  made  or  referred  to  in  the  original  briefs, 
p.  211. 

From  Marshall  Circuit  Court;  Harry  Bernetha, 
Judge. 
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Action  by  Samuel  Schlosser  against  the  Federal 
Union  Surety  Company  and  another.  From  a  judg- 
ment for  plaintiff,  the  defendants  appeal.    Affirmed. 

Henley  d  Baker,  E.  C.  Martindale  and  Henley, 
Fenton  &  Joseph,  for  appellants. 

Harley  A.  Logan,  for  appellee. 

Batman^  J. — This  was  an  action  brought  by 
appellee  against  appellants  for  the  breach  of  a  con- 
tract between  appellee  and  appellant  Wallace  for  the 
construction  of  a  dwelling  house,  and  on  a  bond  exe- 
cuted by  appellant  Wallace,  as  principal,  and  appel- 
lant company,  as  surety,  given  to  secure  the  per- 
formance of  such  contract.  The  complaint  is  in  one 
paragraph,  on  which  issues  were  duly  joined.  A 
trial  was  had  by  a  jury,  which  returned  a  ver(Mct 
against  appellants  for  the  sum  of  $2,200,  on  which 
judgment  was  rendered.  Appellants  filed  their  mo- 
tion for  a  new  trial,  which  was  overruled,  and  the 
proper  exception  reserved.  Appellant  Federal 
Union  Surety  Company,  hereafter  designated  as  the 
company,  appealed  and  assigned  errors  as  follows: 
(1)  that  the  ftourt  erred  in  sustaining  appqjlee 
Schlosser 's  demurrer  to  the  amended  third  para- 
graph of  appellant  Federal  Union  Surety  Company's 
answer;  (2)  that  the  court  erred  in  overruling  appel- 
lant Federal  Union  Surety  Company's  motion  for  a 
new  trial.  Appellant  Wallace  not  having  assigned 
errors  presents  no  question  to  this  court  for  con- 
sideration. 

Appellant  company  not  only  impliedly  waives  its 

first  assignment  of  error  by  failing  to  present  the 

same  in  its  brief,  but  expressly  does  so  by  a 

1.  statement  under  the  head  ** Proposition,'' 
which  leaves  the  action  of  the  court  in  over- 
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ruling  the  motion  for  a  new  trial  as  the  only 

2.  error  for  the  consideration  of  this  court. 
Appellee  contends  that  the  evidence  is  not  in 

the  record,  as  there  is  no  proper  showing  that  the 
bill  of  exceptions  containing  the  evidence  was  filed, 
either  in  open  court  or  in  the  clerk's  oflSce,  as  required 
by  §657  Bums  1914,  Acts  1897  p.  244.  Such  fact  must 
be  shown  before  the  evidence  will  be  considered  a  part 
of  the  record.  Elrod  v.  Purlee  (1905),  165  Ind.  239, 
73  N.  E.  589,  74  N.  E.  1085 ;  McCormick  Harvester 
Co.  V.  Smith  (1898),  21  Ind.  App.  617,  52  N.  E.  1000. 
It  has  been  repeatedly  held  that  the  filing  of  the 
bill  of  exceptions  may  be  shown  either  by  an  order- 
book  entry  or  by  the  certificate  of  the  clerk  to 

3.  the  transcript.  McCormick  Harvester  Co,  v. 
Smith,  supra;  Ladoga  Can.  Co.  v.  Corydon 
Can.  Co.  (1912),  52  Ind.  App.  23,  98  N.  E.  849. 

4.  Appellants  have  not  pointed  out  any  order- 
book  entry  showing  such  filing,  and  we  there- 
fore assume  that  there  is  none.  The  question  then 
arises,  Is  such  filing  shown  in  any  other  recognized 
manner!  Appellants  evidently  rely  on  the  clerk's 
certificate  to  the  transcript  to  show^such  fact.  We 
find  two  certificates  by  the  clerk:  one,  evidently  the 
original  certificate,  bearing  date  of  July  31, 1914 ;  and 
another,  bearing  date  of  November  3,  1915,  purport- 
ing to  be  an  amended  certificate  made  in  pursuance 
of  an  order  of  this  court  of  October  28,  1915.  The 
first  of  said  certificates  clearly  does  not  show  the 
filing  of  such  bill  of  exceptions  as  the  statute  requires ; 
and  the  second  likewise  fails  to  make  a  suflScient 
showing  in  that  regard.  In  view  of  the  presence  of 
the  second  certificate,  we  assume  that  appellants  do 
not  contend  that  the  first  certificate  makes  a  sufficient 
showing  as  to  the  filing  of  such  bill  of  exceptions. 
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AVe  expressly  hold  that  it  does  not,  and  now  direct  our 
attention  to  the  contents  of  the  second  certificate 
dated  November  3,  1915.  We  find  that  this  certifi- 
cate contains  the  following  recital  as  to  the  filing  of 
such  bill  of  exceptions:  *'And  I  do  hereby  further 
certify  that  said  original  bill  of  exceptions  contain- 
ing the  evidence  in  said  cause  was  filed  in  my  office 
on  or  about  the  third  day  of  September,  1914,  and 
after  the  same  was  signed  on  the  3rd  day  of  Septem- 
ber, 1914,  by  the  Judge  who  tried  said  cause,  as  I  am 
informed  and  believe  through  such  information;  but 
there  is  no  memoranda  of  the  filing  in  my  office  nor 
have  I  any  independent  recollection  thereof, ' '  It  will 
Be  observed  that  the  clerk  making  the  certificate 
expressly  states  in  substance  that  there  is  no  memo- 
randum of  such  filing  in  his  office ;  that  he  has  no  inde- 
pendent recollection  of  such  filing  being  made;  and 
that  he  makes  the  statements  he  does  with  reference 
thereto  solely  on  belief  based  on  such  information. 
TVe  cannot  hold  that  such  a  certificate  is  a  sufficient 
showing  as  to  the  filing  of  such  bill  of  exceptions. 
A  legal  writer  has  defined  a  certificate  to  be:  **A 
writing  by  which  an  officer  or  other  person  bears  testi- 
mony that  a  fact  has  or  has  not  taken  place ;  a  writ- 
ten testimony  of  the  truth  of  any  fact.'*  6  Cyc  728. 
The  evident  purpose  of  requiring  a  certificate  in  this 
connection  is  to  furnish  the  court  satisfactory  proof 
of  the  verity  of  the  record  entries,  and  the  identity 
of  the  bill  of  exceptions  in  such  transcript,  and  of  the 
facts  recited  in  the  certificate  itself. 

The  identity  of  the  whole  record  depends  upon  the 
certificate  of  the  clerk  on  appeal.  Can  it  be  said  that 
such  an  important*  matter,  upon  which  the  rights  of 
litigants  depend,  can  be  based  on  mere  hearsay  evi- 
dence, as  recited  in  the  certificate  under  considera- 
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tiont  Such  evidence  could  not  be  received  in  the 
trial  court  to  establish  any  fact,  and  certainly  ought 
not  be  received  in  this  court  to  establish  either  the 
identity  or  the  verity  of  the  record  or  any  steps  taken 
in  perfecting  the  appeal.  To  do  so  would  in  effect 
allow  a  clerk  who  confessedly  has  no  recollection  in 
the  matter  and  no  memorandum  in  his  ofBce  by  which 
to  refresh  his  recollection  to  hold  a  sort  of  court  of 
inquiry,  hear  such  evidence  as  he  may  desire,  in  the 
absence  of  one  or  both  of  the  parties  in  interest,  and 
then  certify  to  such  conclusion  as  he  might  be  able  to 
reach  from  such  investigation.  The  mere  mention  of 
such  proceeding  is  sufficient  to  condemn  it,  and  yet 
the  certificate  in  question  would  permit  it,  and  keep 
within  the  truth  of  the  statement  made.  In  order  for 
the  clerk  to  certify,  he  must  have  a  proper  knowledge 
of  the  facts,  and  while  an  order-book  entry  is  not 
imperative,  since  such  fact  may  be  shown  by  the 
clerk's  certificate,  still  such  an  entry  would  guard 
against  any  lapse  of  memory  and  possible  dispute  as 
to  the  facts,  and  is  no  doubt  the  better  practice. 

The  lack  of  knowledge  on  the  part  of  the  clerk  as  to 
the  filing  of  such  bill  of  exceptions  may  have  appeared 
in  the  proceeding  to  obtain  the  writ  of  certiorari,  in 
pursuance  of  which  the  second  or  amended  certificate 
was  filed,  but  in  granting  such  writ  this  court  did  not 
assume  to  pass  upon  the  sufficiency  of  such  knowl- 
edge, but  sought  only  to  give  appellants  every  rea- 
sonable opportunity  to  bring  all  appropriate  matter 
into  the  record,  so  that  the  appeal  might  be  deter- 
mined on  its  merits,  if  possible.  We  therefore  con- 
clude that  the  evidence  is  not  in  the  record,  and  any 
questions  depending  on  it  for  determination  cannot 
be  considered. 

The  objection  made  by  appellee  that  the  transcript 
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of  the  clerk  is  not  in  the  record  has  been  met  by  an 
amendment,  subsequently  made  under  authority  of 
this  court,  and  need  not  now  be  considered. 

The  only  question  remaining  for  our  consideration 

is  the  action  of  the  court  in  refusing  to  receive  the 

first  verdict  returned  by  the  jury,  in  giving 

5.  instruction  No.  15  on  its  own  motion,  causing 
the  jury  to  retire  for  further  deliberation,  and 
receiving  the  second  verdict.  It  appears  that  the  jury 
on  its*  retirement,  after  having  been  originally 
instructed,  was  furnished  three  forms  of  verdict, 
among  them  being  one  reading  as  follows :  *  *  We,  the 
jury  in  the  above  cause,  find  for  the  plaintiff,  Schlos- 
ser,   against   the    defendant,    Wallace,    and    assess 

plaintiff's  damages  against  said  Wallace  at 

Dollars,  and  we  further  find  for  the  plaintiff  against 
the  defendant.  The  Federal  Union  Surety  Company, 
and  assess  plaintiff's  damages  against  said  defend- 
ant at Dollars." 

The  jury  in  making  its  first  verdict  evidently  used 
the  above  form,  after  striking  out  certain  parts 
thereof,  and  filling  in  the  blank  space  with  the  words 
** Twenty  Two  Hundred,"  so  that  such  first  verdict 
when  returned  read  as  follows:  **We,  the  jury  in 
the  above  cause,  find  for  the  plaintiff,  Schlosser,  and 
we  further  find  against  the  defendant,  The  Federal 
Union  Surety  Company,  and  assess  his  damages  at 
Twenty  Two  Hundred  Dollars."  The  court  refused 
to  receive  such  verdict,  and  after  giving  to  the  jury 
said  instruction  No.  15  directed  it  to  retire  for  further 
deliberation.  The  jury  afterwards  returned  the  fol- 
lowing verdict  on  which  judgment  was  rendered,  to 
wit:  **We,  the  jury  in  the  above  cause,  find  for  the 
plaintiff,  Schlosser,  against  defendant,  William  L. 
Wallace,  &nd  assess  plaintiff's  damages  at  Twenty 
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Two  Hundred  PoUars,  and  we  further  find  against  the 
defendant,  The  Federal  Union  Surety  Company,  as 
Surety  in  the  sum  of  Twenty  Two  Hundred  Dollars. ' ' 

Appellant  company  contends  in  eflFect  that  said  first 
verdict  was  a  finding  upon  all  the  issues;  that  inas- 
much as  the  verdict  was  silent  as  to  appellant  Wal- 
lace, it  was  an  implied  finding  in  his  favor ;  that  since 
it  was  sued  as  surety  on  a  bond  executed  by  its 
coappellant  to  secure  the  performance  of  a  building 
contract,  there  could  be  no  liability  on  its  peCrt  with- 
out default  by  the  principal  in  such  bond ;  and  since 
the  verdict  in  eflfect  found  there  was  no  such  default, 
it  would  have  been  entitled  to  judgment,  if  such  ver- 
dict had  been  received,  and  its  rejection,  therefore, 
was  harmful  error. 

We  cannot  concur  in  appellant's  conclusion.  A 
number  of  authorities  from  other  states  are  cited  in 
its  support;  but,  whatever  may  be  the  rule  in  other 
jurisdictions,  it  has  been  expressly  decided  otherwise 
in  this  state,  in  the  case  of  Childress,  Admx.,  v.  Lake 
Erie,  etc.,  R.  Co.  (1914),  182  Ind.  251,  105  N.  E.  467, 
based,  as  we  believe,  on  the  greater  weight  of  author- 
ity and  the  better  reason.  In  that  case  appellant 
brought  suit  against  appellee  and  its  engineer,  Pat- 
rick Haggerty,  for  damages  for  the  death  of  her  dece- 
dent by  the  negligence  of  the  defendants  in  failing  to 
give  a  signal  on  approaching  a  certain  crossing.  On 
the  trial  of  the  cause  the  jury  returned  the  following 
verdict:  **We,  the  jury,  find  for  the  plaintiflF,  and 
against  the  defendant,  the  Lake  Erie  and  Western 
Railroad  Company,  and  assess  her  damages  at 
$6,000.00.  And  find  for  the  defendant,  Patrick  Hag- 
gerty. ' '  This  verdict,  and  the  first  verdict  in  the  case 
at  bar,  as  appellant  would  construe  it,  by  reading  into 
it  the  implied  finding  in  favor  of  Wallace,  are  in  sub- 
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stance  identical,  and  the  ultimate  holding  in  that 
case  is  controlling  here.  This  court,  on  appeal  of  the 
Childress  case,  supra,  held  in  accordance  with  appel- 
lant's contention  in  this  case  (101  X.  E.  332),  but  the 
Supreme  Court  granted  a  petition  to  transfer  the 
cause  and  reversed  the  judgment  of  this  and  the  trial 
court. 

In  that  case  the  facts  were  such  that  the  railroad 
company  could  only  be  liable  if  its  engineer  was  liable, 
and  in  this  case  the  facts  are  such  that  the  appellant 
company  can  only  be  liable  if  the  appellant  Wallace 
is  liable.  The  same  question  is  therefore  involved. 
In  the  Childress  case,  supra,  the  Supreme  Court  in 
the  course  of  its  opinion  said:  **By  this  verdict  the 
jury  found  in  effect  that  appellee  company  was  liable 
in  damages  because  the  statutory  signals  were  not 
given,  while  Haggerty,  the  engineer,  was  not  liable 
because  the  proper  signals  were  given.  No  other  con- 
struction is  possible  under  the  averments  of  appel- 
lant's complaint  since  it  does  not  charge  that  it  was 
the  duty  of  any  servant  of  appellee  company,  other 
than  Haggerty,  to  give  said  signals,  or  that  said  com- 
pany violated  through  any  other  servant  the  duty 
placed  on  it  by  the  statute.  Such  a  verdict  is  contra- 
dictory and  absurd,  and  cannot  be  made  the  basis  of 
a  legal  judgment.  *  *  *  As  the  case  at  bar  comes 
to  us  the  general  verdict  is  a  nullity  and  without 
effect,  while  there  is  no  special  verdict  unless  the 
answers  to  interrogatories  may  be  so  construed. 
*  *  *  Since  the  trial  court  had  before  it  neither  a 
general  nor  a  special  verdict  of  the  jury  on  the  issues 
of  fact  presented  for  its  determination,  any  judgment 
covering  such  issues  which  the  court  might  render 
would  be  wholly  unauthorized  by  law  and  invalid. ' ' 

The  fact  that  the  case  cited  involves  the  question  of 
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master  and  servant^  while  this  case  involves  the  ques- 
tion of  principal  and  surety,  is  not  material,  since  it 
is  held  that  the  same  principle  applies  where  the  rela- 
tion of  the  two  parties  involved  is  analagous  to  that 
of  principal  and  agent,  or  principal  and  surety,  or 
master  and  servant.  Boremus  v.  Root,  54  L.  B.  A, 
649,  note;  Portland  Gold  Min.  Co.  y.  Stratton's  Inde- 
pendence,  Ltd.,  16  L.  R.  A.  (N.  S.)  677,  note. 

The  question  then  arises  as  to  the  duty  of  the  trial 
court  on  the  return  of  said  first  verdict.  This  verdict 
was  either  incomplete,  and  therefore  defective, 
because  it  did  not  make  any  finding  as  to  the  appel- 
lant Wallace,  or  it  was  a  nuUity,  because  contradic- 
tory, if  silence  as  to  him  is  to  be  taken  as  a  finding  in 
his  favor  as  contended  by  appellant  company.  In 
either  event  it  is  apparent  that  no  valid  judgment 
could  be  rendered  thereon,  and,  if  received,  must 
necessarily  result  in  a  retrial.  Maxwell  v.  Wright 
(1902),  160  Ind.  515,  67  N.  E.  267,  and  Childress, 
Admx.,  V.  Lake  Erie,  etc.,  R.  Co.,  supra.  Since  the 
object  of  a  trial  is  to  reach  an  eflFective  result 

6.  in  accordance  with  the  prescribed  procedure,  it 
is  clear  to  us  that  the  trial  court  was  wholly 
within  its  right,  in  requiring  the  jury  to  retire  for 
further  deliberation  under  the  circumstances  shown 
in  this  case.  It  has  been  frequently  held  that  a 
defective  verdict  may  be  amended  at  any  time  before 
the  discharge  of  the  jury ;  that  a  proper  method  is  to 
require  the  jury  to  return  to  their  room  under  proper 
instructions;  and  that  such  procedure  by  the  trial 
court  is  proper  where  the  verdict  does  not  respond  to 
all  the  issues  submitted.  City  of  Fort  Wayne  v. 
Duryee  (1893),  9  Ind.  App.  620,  37  N.  E.  299;  City  of 
Fort  Wayne  v.  Durnell  (1895),  13  Ind.  App.  669,  42 
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N.  E.  242;  Pehlman  v.  State  (1888),  115  Ind.  131,  17 
N.  E.  270;  22  Ency.  PL  and  Pr.  875. 

There  was  no  error  in  the  action  of  the  court  in  giv- 
ing instruction  No.  15  before  requiring  the  jury  to 
retire  for  further  deliberation.  We  have  found  no 
error  in  the  record  which  authorizes  or  requires  a 
reversal  of  the  judgment.    Judgment  affirmed. 

On  Petition  fob  Reheabing. 

Batman,  J. — ^Appellant  Federal  Union  Surety  Com- 
pany in  a  petition  for  a  rehearing  in  this  case  earn- 
estly contends  that  the  certificate  of  the  clerk 

7.  of  the  trial  court  attached  to  the  transcript  on 
appeal  sufficiently  shows  that  the  bill  of  excep- 
tions containing  the  evidence  is  in  the  record.  In 
this  contention  it  is  urged  that  the  certificate  shows 
that  the  bill  of  exceptions  was  filed,  and  that  the 
subsequent  recital  as  to  information  and  belief,  and 
as  to  the  absence  of  a  memorandum  or  independent 
recollection  of  such  fact,  is  surplusage.  We  do  not 
concur  in  this.  We  cannot  assume  that  such  recital 
-was  inserted  in  the  certificate  for  an  idle  purpose, 
and  ignore  it.  It  is  an  integral  part  of  the  certificate, 
and  must  be  given  eJBfect  in  construing  it.  When  this 
is  done  it  casts  such  uncertainty  on  the  fact  of  the 
filing  of  such  bill  of  exceptions  as  to  destroy  its 
effectiveness  in  that  regard,  as  stated  in  the  original 

opinion.    The  court  *s  attention  is  directed  to 

8.  the  fact  that  a  page  within  the  alleged  bill  of 
exceptions  bears  the  following  file  mark  in  the 

handwriting  of  the  clerk:  *' Filed  Sept.  3rd,  1914,  Ed 
S.  Kitch,  Clerk. '^  But  this  in  no  way  supersedes  or 
supplements  the  clerk  *s  certificate  as  to  the  filing  of 
such  bill.    It  has  been  repeatedly  affirmed  by  the  deci- 
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sions  of  this  state  that  the  filing  of  a  bill  of  exceptions 
cannot  be  shown  on  appeal  by  the  file  mark  of  the 
clerk  of  the  trial  court  thereon.  Shewdlter  v.  Berg- 
man  (1892),  132  Ind.  556,  27  N.  E.  159;  Board,  etc.  v. 
Huffman,  Admr.  (1892),  134  Ind.  1,  31  N.  E.  570; 
Harris  v.  State  (1900),  155  Ind.  15,  56  N.  E.  916; 
Rector  v.  Druley  (1909),  172  Ind.  332,  88  N.  E.  602; 
Hoffman  v.  Isler  (1911),  49  Ind.  App.  284,  97  N.  E. 
188.  It  is  urged,  however,  that  such  notation  shows 
that  the  statement  of  the  clerk  in  his  certificate  that 
there  is  no  memorandum  of  the  filing  of  the  bill  of 
exceptions  is  incorrect.  This  court  cannot  accept 
such  unexplained  notation  as  a  contradiction  of  the 
certificate,  but  must  accept  the  statements  made 
therein  as  true.  Other  notations  of  the  clerk  indicate 
that  the  longhand  manuscript  of  the  evidence  was 
filed  in  his  office  on  said  date,  and  we  could  not  assume 
that  such  notation  referred  to  the  filing  of  the  com- 
pleted bill  rather  than  such  manuscript,  in  order  to 
adjudge  a  contradiction,  even  if  we  were  permitted  to 
discredit  such  certificate  by  considering  attendant 
notations.  It  may  be  noted  that  the  first  certificate  to 
the  transcript  omits  any  reference  to  the  filing  of  the 
bill  of  exceptions.  It  is  apparent  that  the  principal 
object  of  securing  the  second  certificate  was  to  cure 
such  omission,  but  notwithstanding  such  fact  it  is 
significant  that  the  clerk  made  only  a  qualified  certifi- 
cation in  that  regard.  We  may  add  that  the  certifica- 
tion of  the  trial  judge  with  reference  to  sign- 
9.  ing,  sealing,  and  making  such  bill  of  exceptions 
a  part  of  the  record  cannot  supply  such  omis- 
sion. Harris  v.  State,  supra;  Hoffman  v.  Isler,  supra; 
Bargis  v.  Farrar  (1873) ,  45  Ind.  41.  It  is  also  insisted 
that  the  purpose  of  a  clerk's  certificate  to  a  transcript 
is  to  furnish  evidence  of  its  identity  rather  than  its 
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verity.    The  Supreme  Court  has  held  that  the  certi- 
ficate of  the  clerk  gives*  verity  to  the  reciord  entries, 
and  the  signature  of  the  trial  judge  to  the  bill  of 
exceptions  gives  verity  to  the  statements  prop- 

10.  erly  contained  therein.    Gray  v.  Singer,  Admr. 
(1894),  137  Ind.  257,  36  N.  E.  209,  1109.    But 

the  identity  of  a  transcript  on  appeal  is  quite  as  essen- 
tial as  its  verity,  and  the  absence  of  proof  of  either  is 
fatal. 

Appellant  also  questions  the  correctness  of  the 

court's  opinion  on  the  action  of  the  court  below  in 

giving  instruction  No.  15,  after  the  first  verdict 

11.  was  returned  into  court.    It  undertakes  to  dis- 
tinguish the  instant  case  .from  the   case   of 

Childress,  Admx.,  v.  Lake  Erie,  etc.,  R.  Co.  (1914) ,  182 
Ind.  251, 105  N.  E.  467,  cited  by  the  court  in  support 
of  the  conclusion  it  reached.  The  only  matter  of 
material  difference  suggested  by  appellant  is  fully 
covered  in  the  original  opinion.  But  it  is  now  urged 
in  this  court  for  the  first  time  that  the  instruction 
itself  is  radically  wrong,  in  that  it  did  not  inform 
the  jury  that  it  could  find  against  defendant  Wallace 
and  in  favor  of  the  defendant  surety  company.  It 
has  been  repeatedly  held  that  a  rehearing  cannot  be 
granted  on  a  point  not  made  or  referred  to  in  the 
original  briefs.  Raley  v.  Evansville  Gas,  etc.,  Co. 
(1909),  45  Ind.  App.  649,  90  N.  E.  783,  91  N.  E.  571; 
Chicago,  etc.,  R.  Co.  v.  Coon  (1911),  48  Ind.  App.  675, 
93  N.  E.  561,  95  N.  E.  596;  Evansville  F urn.  Co.  v. 
Freeman  (1914),  57  Ind.  App.  576, 105  N.  E.  258,  107 
N.  E.  27 ;  Indiana  Power  Co.  v.  St.  Joseph,  etc..  Power 
Co.  (1902),  159  Ind.  42,  63  N.  E.  304,  64  N.  E.  468; 
Indianapolis,  etc.,  R.  Co.  v.  Branson  (1909),  172  Ind. 
383,  86  N.  E.  834,  88  N.  E.  594, 19  Ann.  Cas.  925.  The 
objection  therefore  comes  too  late.  However,  we  have 
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examined  the  instructions  given  on  the  trial  of  the 
cause^  including  the  one  in  question,  and,  consider- 
ing them  as  a  whole,  we  find  that  the  jury  was  fuUy 
and  fairly  instructed  as  to  its  right  to  return  a  ver- 
diet  against  the  defendant  Wallace  without  returning 
a  verdict  against  appellant. 
Petition  for  rehearing  overruled. 

Nom— Reported  in  114  N.  E.  875,  116  N.  B.  759. 


McKernan,  Administrator,  v.  Estabrook, 

Administrator. 

[No.  9,258.    Filed  April»24,  1917.    Rehearing  denied  October  •,  1917. 

Transfer  denied  December  13,  1917.] 

1.  New  Tbial. — Grounds. — Newly-Discovered  Evidence. — Showing. 
—SuHlciency. — Statute. — An  application  for  new  trial  under  §589 
Bums  1914,  {563  R.  S.  1881,  on  the  ground  of  evidence  discovered 
after  term,  will  be  granted  only  on  a  showing  of  diligence  so' 
broad  as  to  dissipate  all  surmise  that  the  applicant  was  delin- 
quent, as  it  is  the  policy  of  the  law  to  look  with  disfavor  upon 
actions  under  such  statute,    p.  215. 

2.  New  Trial. — Independent  Action. — Nature  ot  Remedy. — Statute. 
— The  right  to  a  new  trial  after  term,  as  provided  under  §589 
Bums  1914,  {563  R.  S.  1881,  is  purely  statutory,  and  the  burden 
is  on  the  applicant  to  allege  and  prove  every  fact  necessary  to 
entitle  him  to  the  remedy  provided,    p.  216. 

3.  New  Triai^  —  Independent  Action.  —  Complaint.  —  Time  for 
Filinff. — In  an  action  for  new  trial  under  §589  Bums  1914,  §5G^ 
R.  S.  1881,  providing  that  where  causes  for  a  new  trial  are  dis- 
covered after  the  term  at  which  the  verdict  or  decision  was  ren- 
dered, the  application  may  be  made  by  a  complaint  not  later  than 
the  second  term  after  the  discovery  of  the  facts  on  which  it  is 
based,  but  that  no  application  shall  be  made  more  than  a  year 
after  final  judgment,  the  complaint  must  not  only  show  that  the 
application  was  made  within  one  year  after  final  judgment,  but 
also  not  later  than  the  second  term  after  such  discovery,    p.  217. 

4.  New  T^ial. — Independent  Action. — Complaint. — Newl^-Discov- 
ered  Evidence. — Diligence. — In  an  independent  action  for  new 
trial  after  the  term  under  §589  Burns  1914,  §563  R.  S.  1881,  a 
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complaint  based  on  newly-discovered  evidence  must  show  not 
only  that  diligence  was  nsed  to  discover  and  produce  such  evidence 
at  the  trial,  but  also  that  it  could  not  have  been  discovered  by  the 
use  of  diligence  before  the  close  of  the  term  at  which  judgment 
was  rendered,  or  at  least  before  the  expiration  of  the  time  for 
filing  a  motion  for  new  trial,    p.  218. 

5.  New  Tbial. — Independent  Action, — Complaint. — Sufficiency. — 
Newly-Discovered  Evidence. — Diligence. — In  an  action  for  new 
trial  after  term  under  §589  Bums  1914,  §563  R.  S.  1881,  a  com- 
plaint based  on  newly-discovered  evidence,  which  merely  alleged 
^hat  applicant  did  not  know  at  the  time  of  entering  upon  the  trial, 
that  an  opix)sing  witness  would  give  certain  testimony  is  insuf- 
ficient to  show  proper  diligence,    p.  219. 

6.  Pleading. — Complaint. — Theory. — A  complaint  must  proceed  on 
a  single  definite  theory,  and  plaintiff,  if  he  recovers  at  all,  must 
recover  on  the  theory  adopted  therein,    p.  221. 

7.  Appeal. — Rehearing. — New  Points. — Theory  of  Complaint. — 
CJiange. — ^Where  appellant  in  his  original  brief  treated  his  com- 
plaint as  being  based  on  §589  Bums  1914,  §563  R.  S.  1881,  relating 
to  independent  actions  for  new  trial,  he  cannot  contend  for  the 
first  time  on  rehearing  that  the  complaint  i^s  sufficient  as  a  com- 
mon-law action  for  the  relief  sought    p.  221. 

From  Marion  Probate  Court  (742) ;  Mahlon  E. 
Bash,  Judge. 

Action  by  James  H.  McKernan,  administrator  of 
the  estate  of  Gamaliel  Scott,  deceased,  against  Gay  R. 
Estabrook,  administrator  of  the  estate  of  Ada  M. 
Scott,  deceased.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.    Affirmed. 

Whitcomb,  Doufden  <&  Stout,  for  appellant. 

Gay  R.  Estabrook,  for  appellee. 

Batman,  J. — ^Appellant  filed  his  complaint  in  the 
court  below  on  April  5,  1913,  for  a  new  trial  after 
term,  under  §589  Burns  1914,  ^^563  R.  S.  1881.  Ap- 
pellee filed  a  demurrer  thereto  for  want  of  facts, 
which  was  sustained.  Appellant  refused  to  plead  fur- 
ther, and  judgment  was  thereupon  rendered  against 
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him  that  he  take  nothing  by  his  action,  and  for  costs. 
This  appeal  is  prosecuted  for  a  reversal  of  such 
judgment,  and' appellant  has  assigned  as  error  the 
action  of  the  court  in  sustaining  appellee 's  demurrer 
to  his  complaint.  The  complaint  alleges  in  substance 
that  a  cause  was  pending  in  the  probate  court  of 
Marion  county,  Indiana,  in  which  the  appellant  in 
this  cause  sought  to  recover  certain  moneys  in  the 
hands  of  Gay  R.  Estabrook,  who  was  then  guardian 
of  Ada  M.  Scott,  as  the  property  of  appellant 's  dece- 
dent ;  that  the  complaint  in  that  cause  was  answered 
by  a  general  denial,  trial  had  on  March  19,  1912,  and 
judgment  rendered  on  April  5,  1912 ;  that,  to  sustain 
the  issue  on  the  part  of  the  plaintiff,  the  defendant 
introduced  at  the  trial  of  said  cause  the  testimony  of 
one  William  E.  Berner,  which  testimony  was  to  the 
effect  that  during  the  years  1894,  1895,  and  1896  the 
ward  of  the  defendant  had  earned,  as  an  employe  of 
the  Merritt  Woolen  Mills,  in  the  city  of  Indianapolis, 
Indiana,  from  $8  to  $10  per  week ;  that  said  evidence 
of  said  William  E.  Berner  was  one  of  the  principal 
grounds  upon  which  the  court  denied  plaintiff  a 
recovery  in  said  cause;  that  since  the  trial  of  said 
cause  and  since  the  close  of  the  term  at  which  said 
cause  was  tried  and  judgment  rendered  as  aforesaid, 
this  plaintiff  has  discovered  the  following  causes  for 
a  new  trial,  viz. :  That  said  witness,  William  E.  Ber- 
ner, who  testified  as  to  the  earnings  of  the  defendant's 
ward  in  said  cause,  has  admitted  his  error  as  to  the 
time  that  defendant's  ward,  Ada  M.  Scott,  earned 
said  money  about  which  he  testified  in  said  cause; 
that  the  erroneous  testimony  of  said  Berner  as  to  the 
earnings  of  said  Ada  M.  Scott  during  her  residence 
in  the  city  of  Indianapolis,  as  stated  by  said  Berner, 
was  the  only  testimony  in  said  cause  to  the  effect  that 
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during  said  years  the  defendant's  ward  had  earned 
any  money  which  was  standing  to  her  credit  at  the 
time  of  the  death  of  Gamaliel  Scott,  deceased;  that 
said  Bemer  will  now  testify  that  he  was  in  error  in 
so  testifying  in  the  trial  of  said  cause  above  referred 
to;  that  this  plaintijBf  did  not  know  at  the  time  of 
entering  upon  the  trial  of  said  cause  that  any  one 
i^Tould  testify  that  said  Ada  M.  Scott  earned  money  in 
the  city  of  Indianapolis  during  said  years ;  that  plain- 
tiff further  says  he  believes  that,  by  virtue  of  the 
testimony  of  said  Berner,  the  court  in  the  trial  of  said 
cause  was  led  to  believe  and  did  find  that  part  of  the 
moneys  deposited  in  the  bank  to  the  credit  of  Ada  M. 
Scott,  at  the  time  of  the  death  of  Gamaliel  Scott,  was 
the  property  of  the  defendant  in  said  cause,  and  that 
on  account  of  such  testimony  the  finding  of  the  court 
as  to  the  amount  of  money  which  was  the  property  of 
Ada  M.  Scott  at  the  time  of  the  death  of  Gamaliel 
Scott  was  too  large;  that  all  the  pleadings  in  said 
cause  are  on  file  in  said  court,  and  made  a  part  hereof. 
The  prayer  is  for  a  new  trial- 
It  is  a  well-settled  policy  of  the  law  in  this  state  to 
look  with  disfavor  upon  actions  of  this  Hnd,  and  to 
grant  such  appUcations  with  reluctance.  The 
1.  courts  therefore  require  a  very  strict  showing 
to  be  made  of  all  the  necessary  facts  before 
relief  will  be  granted,  and  will  indulge  strong  pre- 
sumptions that  by  proper  effort  the  party  might  have 
discovered  the  evidence  and  used  it  on  the  trial,  and 
that  his  not  having  done  so  is  owing  either  to  inten- 
tional omission  or  to  unpardonable  neglect.  To  rebut 
this  presumption,  he  must  make  out  a  case  free  from 
delinquency.  His  excuse  must  be  so  broad  as  to  dis- 
sipate all  surmise  to  the  contrary.  He  must  show 
that  he  was  on  the  alert,  but  that,  notwithstanding. 
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the  evidence  eluded  him.  Hines  v.  Driver  (1885),  100 
Ind.  315;  Davis  v.  Davis  (1895),  145  Ind.  4,  43  N.  E. 
935;  Keisling  v.  Readle  (1890),  1  Ind.  App.  240,  27 
N.  E.  583;  Chicago,  etc.,  R.  Co.  v.  McKeehan  (1892), 
5  Ind.  App.  124,  31  N.  E.  831;  East  v.  McKee  (1895), 
14  Ind.  App.  45, 42  N.  E.  368 ;  Bertram  v.  State,  ex  rel. 
(1903),  32  Ind.  App.  199,  69  N.  E.  479;  First  Nat. 
Bank  v.  Mulford  (1911),  48  Ind.  App.  84,  95  N.  E. 
432;  Meldon  v.  Cox  (1915),  60  Ind.  App.  403,  110  N. 
E.  1008;  Zimmerman  v.  Weigel  (1901),  158  Ind.  370, 
63  N.  E.  566.  We  are  bound  by  this  policy  and  must 
be  controlled  by  these  authorities  in  determining  the 
instant  case. 

The  section  of  the  statute  under  which  this  action 

is  brought,  being  §589  Bums  1914,  supra,  provides  as 

follows:    *' Where  causes  for  a  new  trial  are 

2.  discovered  after  the  term  at  which  the  verdict 
or  decision  was  rendered,  the  application  may 
be  made  by  a  complaint  filed  with  the  clerk,  not  later 
than  the  second  term  after  the  discovery,  on  which  a 
summons  shall  issue,  as  on  other  complaints,  requir- 
ing the  adverse  party  to  appear  and  answer.  The 
application  shall  stand  for  hearing  at  the  term  to 
which  the  summons  is  returned  executed,  and  shall  be 
summarily  decided  by  the  court  upon  the  evidence 
produced  by  the  parties.  But  no  such  application 
shall  be  made  more  than  one  year  after  the  final  judg- 
ment was  rendered. ' '  In  the  absence  of  this  statute, 
there  would  be  no  such  right  of  action,  and  hence  tho 
burden  was  on  appellant  to  allege  and  prove  every 
fact  necessary  to  entitle  him  to  the  remedy  provided. 
36  Cyc  1188;  City  of  Peru  v.  Cox  (1909),  173  Ind.  241, 
90  N.  E.  7;  Daugherty  v.  Payne  (1911),  175  Ind.  603, 
95  N.  E.  233 ;  Silver,  etc.,  Co.  v.  Indiana  State  Board, 
etc.  (1904),  35  Ind.  App.  438,  72  N,  E.  829;  Southern 
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R.  Co.  V.  Toiun  of  French  Lick  (1912),  52  Ind.  App. 
447,  100  N.  E.  762.  It  wiU  be  observed  that  this 
statute  provides,  that  **the  application  may  be  made 
by  a  complaint  filed  with  the  clerk,  not  later  than  the 
second  term  after  the  discovery  •  •  •  ^  and  shall 
be  summarily  decided  by  the  court  upon  the  evidence 
produced  by  the  parties. '*  It  also  provides  that  **no 
application  shall  be  made  more  than  one  year  after 
the  final  judgment  was  rendered. '*  It  thereby 
appears  that  it  was  the  purpose  of  the  legislature,  not 
only  to  limit  the  time  in  which  any  such  application 
might  be  made  in  any  event,  but  also  to  limit  the  time 
in  which  such  application  might  be  made  after  dis- 
covery, and  provides  for  a  prompt  disposal  thereof 
by  the  court.  It  has  been  expressly  held  that  the  com- 
plaint in  an  action  of  this  kind  must  show  that  it  was 
commenced  within  the  year  limited  by  the  statute. 
Hiatt  V.  Ballinger  (1877),  59  Ind.  303. 

The  reason  for'  this  requirement  is  equally  applic- 
able to  the  provision  limiting  the  time  in  which  such 
action  may  be  made  to  the  second  term  after 

3.  the  discovery.  We  cannot  treat  such  limita- 
tion as  an  idle  provision,  but  must  assume  that 
it  was  inserted  to  aid  in  an  early  disposition  of  any 
question  that  might  arise  thereunder,  and  to  provide 
a  closer  restriction  than  was  made  by  the  one-year 
limitation.  We  therefore  conclude  that  the  complaint 
in  an  action  under  this  statute  must  allege  facts  which 
not  only  show  the  application  was  made  within  one 
year  after  the  final  judgment  was  rendered,  but  also 
not  later  than  the  second  term  after  such  discovery. 
The  complaint  in  this  case  does  not  disclose  when  the 
alleged  cause  for  a  new  trial  was  discovered,  or  any 
facts  from  which  it  may  be  inferred  that  such  appli- 
cation was  made  not  later  than  the  second  term  after 
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such  discovery  as  the  statute  requires.  This  was  the 
omission  of  a  material  allegation.  Hobbs  v.  Board, 
etc.  (1890),  122  Ind.  180, 187,  23  N.  E.  714. 

It  is  well  settled  that,  in  actions  of  this  kind  based 

on  newly-discovered  evidence,  the  complaint  must 

show  that  diligence  had  been  used  to  discover 

4.  and  produce  such  evidence  at  the  trial  in 
which  the  judgment  sought  to  be  vacated  was 
rendered.  Hines  v.  Driver,  supra;  East  v.  McKee, 
supra;  Osgood  v.  Smock  (1896),  144  Ind.  387,  40  N.  E. 
37;  Davis  v.  Davis,  supra;  Allen  v.  Bond,  Trustee 
(1887),  112  Ind.  523,  14  N.  E.  492.  It  must  also  be 
*  shown  in  such  complaint  that  such  evidence  could  not 
have  been  discovered  by  the  use  of  diligence  before 
the  close  of  the  term  at  which  such  judgment  was 
rendered,  or  at  least  before  the  expiration  of  the  time 
fixed  by  statute  for  the  filing  of  a  motion  for  a  new 
trial.  Ragsdale  v.  Matthews,  Admr.  (1883),  93  Ind. 
589;  nines  v.  Driver,  supra;  Keisling  v.  Readle, 
supra;  First  Nat.  Bank  v.  Mulford,  supra;  Jones  v. 
Kolman  (1911),  50  Ind.  App.  158,  98  N.  E.  74.  This 
is  required  in  order  that  the  court  may  know  that  the 
applicant  for  such  new  trial  not  only  used  every  rea- 
sonable effort  to  prepare  for  the  trial  of  such  cause 
but,  after  having  been  defeated,  he  used  a  like  effort 
to  discover  such  evidence,  in  time  to  avail  himself  of 
the  same,  by  the  usual  procedure  for  obtaining  a  new 
trial,  and  thus  avoid  a  resort  to  the  extraordinary 
proceeding  for  such  purpose  provided  by  statute. 
This  is  necessary,  since  a  failure  to  use  such  diligence 
will  deprive  such  applicant  of  the  right  to  resort  to 
the  remedy  provided  by  the  statute  under  considera- 
tion. It  has  also  been  held  that  such  complaint  must 
state  the  facts  constituting  such  diligence.  If  it  con- 
sisted in  making  inquiries,  the  time,  place,  and  circum- 
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stances  must  be  stated,  in  order  that  the  court  may 
know  that  such  inquiries  were  made  in  the  proper 
quarter  and  in  due  season.  Osgood  v.  Smock,  supra; 
Davis  V.  Davis,  supra;  Bertram  v.  State,  ex  rel., 
supra;  McDonald  v.  Coryell  (1893),  134  Ind.  493,  34 
N.  E.  7;  Morrison  v.  Carey  (1891),  129  Ind.  277,  28 
N.  E.  697. 

Measured  by  those  requirements,  and  indulging  the 

necessary  presumptions  as  stated,  it  is  clear  that  the 

complaint  in  this  action  is  not  sufficient  to  with- 

5.     stand  a  demurrer  for  want  of  facts.    The  alle- 
gations in  the  complaint  as  to  the  issues  and 
evidence  in  the  cause  in  which  a  new  trial  is  sought 
are  meager,  but  it  appears  that  such  action  was 
brought  by  appellant  to  recover,  as  the  property  of  his 
decedent,  certain  moneys  in  the  hands  of  Gay  R. 
Estabrook,  as  guardian  of  Ada  M.  Scott;  and  that 
at  the  trial  it  was  material  to  know  what  money  may 
have  been  received  by  the  said  Ada  M.  Scott  during 
the  years  1894,  1895  and  1896.    It  is  alleged  that  one 
William  E.  Berner  testified  that  said  Ada  M.  Scott 
had  earned,  as  an  employe  of  the  Merritt  Woolen 
Mills,  in  the  city  of  Indianapolis,  Indiana,  from  $8  to 
$10  per  week  during  such  time ;  that  since  the  trial  of 
said  cause  and  since  the  close  of  the  term  at  which 
said  cause  was  tried  and  judgment  rendered,  said  wit- 
ness has  admitted  his  error  as  to  the  time  when  said 
Ada  M.  Scott  earned  said  money,  and  will  testify  to 
such  fact.    The  only  allegation  on  the  question  of  dili- 
gence is  that  appellant  did  not  know  at  the  time  of 
entering  upon  the  trial  of  said  cause  that  any  one 
would  testify  that  said  Ada  M.  Scott  earned  money  in 
the  city  of  Indianapolis  during  said  years.    Such  alle- 
gation is  clearly  insufficient  to  show  proper  diligence 
to  discover  such  newly-discovered  evidence  in  time  to 
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have  used  it  on  the  trial  or  as  the  basis  for  a  motion 
for  a  new  trial  within  the  time  limited  by  the  statute 
then  in  force  in  that  regard. 

If  a  question  arose  -on  the  trial  as  to  what  money 
Ada  M.  Scott  received  in  the  years  1894,  1895,  and 
1896,  as  bearing  on  the  ownership  of  the  moneys 
involved  in  such  action,  it  is  fair  to  presume  that  such 
question  should  have  been  anticipated  by  appellant  in 
making  preparation  for  the  trial.  Reasonable  dili- 
gence would  have  led  to  an  inquiry  as  to  what  money 
she  had  earned  during  such  time.  An  investigation 
of  such  fact  would  have  disclosed  that  she  had,  or  had 
not,  worked  at  said  woolen  miUs  during  such  time.  If 
it  disclosed  that  she  had  not  worked  there  during  such 
time,  appellant  would  have  been  in  possession  of  such 
fact  at  the  time  of  the  trial,  and  would  have  known 
at  once  that  the  witness  Bemer  was  mistaken  in  his 
testimony.  This  would  have  enabled  him,  if  not  dur- 
ing the  trial,  at  least  before  the  close  of  the  term,  or 
within  the  time  in  which  a  motion  for  a  new  trial 
could  have  been  filed,  to  have  made  inquiry  at  such 
woolen  mills  as  to  such  facts,  called  the  witness's 
attention  to  the  error  in  his  testimony,  secured  a  cor- 
rection thereof,  and  thus  availed  himself  of  such  cor- 
rection without  resort  to  the  remedy  provided  by  this 
extraordinary  procedure.  At  least  some  such  attempt 
could  have  been  made  and  such  fact  would  have  served 
as  some  evidence  of  diligence.  This  is  only  the  sug- 
gestion of  a  single  act  of  diligence,  but  others  on 
reftection  will  readily  occur.  However,  no  act  of  dili- 
gence whatever  is  alleged  in  the  complaint,  but  appel- 
lant has  been  content  to  rest  his  cause  in  this  regard 
on  the  bare  allegation  that  he  did  not  know  at  the  time 
of  entering  on  the  trial  of  the  cause  that  any  one 
would  so  testify.    Under  the  allegations  of  the  com- 
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plaint,  we  are  not  able  to  say  that  snch  fact  will  excuse 
appellant  from  showing  diligence ;  or,  in  other  words, 
that  snch  alleged  want  of  knowledge  can  be  taken  as 
a  substitute  for  a  showing  of  diligence.  We  are  there- 
fore forced  to  the  conclusion  that  such  allegation  as  to 
want  of  knowledge  on  the  part  of  appellant,  standing 
alone,  wiU  not  rebut  the  presumption  which  he  is 
bound  to  overcome  in  order  to  be  entitled  to  the  rem- 
edy sought.  The  record  therefore  presents  no  rever- 
sible error. 

Judgment  affirmed. 

On  Petition  fob  Beheabin^. 

Batman,  J. — ^Appellant  has  filed  a  petition  for  a 

rehearing  in  this  cause,  in  which  he  asserts  that  his 

complaint  is  sufficient  as  a  common-law  action 

6.  for  the  relief  sought,  regardless  of  §589  Bums 
1914,  §563  E.  S.  1881,  and  that  this  court  there- 
fore erred  in  affirming  the  judgment  of  the^trial  court. 
In  determining  the  sufficiency  of  appellant's  com- 
plaint, we  were  compelled  to  consider  it  under  the 
well-settled  rule  that  a  complaint  must  proceed  on  a 
single  definite  theory,  and  that  the  plaintiff,  if  he 
recovers  at  all,  must  recover  on  the  theory  adopted 
therein.  McGlone  v.  Hanger  (1913),  56  Ind.  App.  243, 
104  N.  E.  116;  Barrett  v.  Cleveland,  etc.,  R.  Co. 
(1911),  48  Ind.  App.  668,  96  N.  E.  490;  State,  ex  rel 
V.  Scott  (1908),  171  Ind.  349,  86  N.  E.  409.    In  doing 

this  we  adopted  the  theory  apparent  on  the  face 

7.  of  the  complaint,  being  that  for  which  appel-J 
lant  originally  contended,  and  determined  the| 

merits  of  the  appeal  accordingly.  Appellant  made  no 
claim  in  his  original  brief  that  he  sought  any  relief 
under  the  common  law,  or  that  his  complaint  was 
drawn    thereunder    and    should   be    so    considered. 
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Such  contention  is  now  made  for  the  first  time  in  a 
petition  for  a  rehearing,  and  therefore  cannot  be 
considered  in  order  to  reverse  the  judgment  of  the 
trial  court.  Chicago,  etc.,  R.  Co.  v.  Coon  (1911), 
48  Ind.  App.  675,  93  N.  E.  561,  95  N.  E.  596 ;  Evans- 
ville  Furn.  Co.  v.  Freeman  (1914),  57  Ind.  App.  576, 
105  N.  E.  258,  107  N.  E.  27 ;  VermUlion  v.  First  Nat. 
Bank  (1914),  59  Ind.  App.  35,  105  N.  E.  530,  108  N. 
K  370;  Trook  v.  Trook  (1916),  63  Ind.  App.  272, 113 
N.  E.  730. 

We  have  carefully  considered  the  other  questions 
presented  in  the  petition  for  a  rehearing,  but  find  no 
reason  for  changing  the  conclusion  stated  in  the  orig- 
inal opinion. 

Petition  for  rehearing  overruled. 

Note.— Reported  in  115  N.  E.  956,  117  N.  B.  26a 


Templer  bt  al.  v.  Thompson, 

[No.  9,413.    Filed  Deceml>er  14,  1917.] 

1.  Appeal. — Rcmeiv. — Scope. — Evidence. — Verdict, — The  court  on 
appeal  will  not  disturb  the  verdict  of  the  jury  on  the  weight  of 
the  evidence,    p.  224. 

2.  Husband  and  Wife. — Notes. — Suretyship  of  Wife. — Estoppel  to 
Deny  Liability. — Evidence. — In  an  action  on  a  note  executed  by 
husband  and  wife,  evidence  that  plaintiff  had  made  a  previous 
loan  to  the  wife,  taking  her  note  with  the  husband  as  surety, 
and  that  such  loan  had  been  paid  by  the  wife  without  objection, 
that  the  husband,  acting  as  agent  for  his  wife,  first  negotiated 
with  plaintiff  for  the  loan  in  suit,  and,  on  its  being  declined, 
plaintiff  then  loaned  the  wife  the  money  on  her  personal  solicita- 
tion that  it  was  to  be  used  in  making  improvements  on  the  wife's 
property,  and  that  the  wife  thereafter  on  several  occasions 
acknowledged  that  the  loan  was  her  debt,  was  sufficient  to  war- 
rant the  finding  of  the  jury  that  the  wife  executed  the  note  as 
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principal  and  that  she  was  estopped  to  set  up  that  she  si^ed  the 
note  as  surety  for  her  husband,    p.  226. 

3.  Appeal. — Briefs. — Sufjflciencp, — Scope  of  Review. — Alleged  errors 
in  the  admission  of  evidence  are  not  presented  for  review,  where 
appellant's  brief  does  not  set  out  the  grounds  of  objection,  or 
where  the  questions  discussed  in  the  brief  were  not  presented  by 
the  motion  for  a  new  trial,    p.  226. 

4.  Appeal. — Review. — Harmless  Error. — Admission  of  Evidence. — 
^Statute.— Under  §407  Bums  1914,  §398  K.  S.  1881,  providing 
that  a  Judgment  shall  not  be  reversed  for  technical  errors,  the 
erroneous  admission  of  evidence  is  not  ground  for  reversal  where 
the  evidence  was  such  that  it  did  not  affect  the  substantial  rights 
o£  appellant    p.  226. 

From  Delaware  Circuit  Court ;  Frank  Ellis,  Judge. 

Action  by  Adeline  F.  Thompson  against  Clara  I. 
Templer  and  others.  From  a  judgment  for  plaintiflF, 
the  defendants  appeal.    Affirmed. 

Ray  W.  Clark,  W.  A.  Thompson  and  R.  W. 
Sprague,  for  appellants. 

Francis  A.  Shaw,  for  appellee. 

Ibach,  C.  J. — This  is  an  appeal  from  a  judgment 
rendered  against  appellants,  husband  and  wife,  on  a 
note  executed  by  them  in  favor  of  appellee.  The 
issues  upon  which  the  case  was  tried  were  formed  by 
a  complaint  in  one  paragraph,  an  answer  by  Clara  I. 
Templer,  hereinafter  referred  to  as  appellant,  set- 
ting up  suretyship,  and  a  reply  thereto  of  general 
denial' and  an  affirmative  paragraph  setting  up  an 
estoppel  in  pais. 

There  was  a  trial  by  jury,  verdict,  and  judgment 
for  appellee.  With  their  general  verdict  the  jury 
returned  answers  to  interrogatories. 

The  questions  to  be  determined  by  this  appeal  have 
been  narrowed  by  appellant's  counsel  in  their  brief 
to  one  alleged  error,  viz.,  the  overruling  of  appel- 


224  APPELLATE  COURT  OF  INDIANA, 

Templer  v.  Thompson — 66  Ind.  App.  222. 

lant's  separate  motion  for  a  new  trial,  and  to  the 
specific  grounds  thereof  that  **the  verdict  of  the  jury 
against  her  is  not  sustained  by  sufficient  evidence  and 
is  contrary  to  law. ' ' 

It  is  well  settled  that  this  court  will  not  disturb  the 

verdict  of  the  jury  on  the  weight  of  the  evidence. 

Edwards  Mfg.  Co.  v.  Stoops  (1913),  54  Ind. 

1.  App.  361,  366,  102  N.  E.  980;  Pittsburgh,  etc., 
R.  Co.  V.  Welch  (1913),  54  Ind.  App.  335,  101 
N.  E.  748. 

The  question  for  determination  then  resolves 
itself  into  two  propositions:  (1)  Whether  there  is 
any  evidence  tending  to  show  that  appellant  executed 
the  note  in  suit  as  principal  or  as  surety;  and  (2) 
whether  there  is  any  evidence  tending  to  show  an 
estoppel  m  pais  against  appellant  by  reason  of  the 
alleged  representations  made  by  her  and  relied  upon 
by  appellee  in  making  the  loan  for  which  the  note  in 
suit  was  given. 

The  general  verdict  was  a  finding  in  favor  of 
appellee  on  both  these  questions. 

The  general  principles  of  law  applicable  thereto 
are  set  out  and  discussed  in  the  following  recent 
cases  and  need  not  be  repeated  here.  Pabst  Brewing 
Co.  V.  Schuster  (1913),  55  Ind.  App.  375,  103  N.  E. 
950;  Wright  v.  Fox  (1913),  56  Ind.  App.  315,  103 
N.  E.  442. 

There  is  evidence  tending  to  show  the  following 
facts :  Both  appellant  and  appellee  are  residents  of 
the  city  of  Muncie,  Indiana,  and  had  lived  there  and 
had  been  acquainted  for  almost  sixty  years.  On  Sep- 
tember 13, 1905,  appellant  was  a  married  woman,  the 
wife  of  her  codefendant  Clayton  B.  Templer,  and 
was  at  that  time  the  owner  of  considerable  real 
estate  an  said  city  in  her  own  name.    Mr.  Templer 
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was  an  attorney  at  law  and  had  acted  as  attorney  for 
appellee  and  her  father  and  mother.  He  was  also 
general  agent  for  appellant,  **  always  attending  to  all 
her  bnsiness  for  her,  representing  her  and  her 
mother/'  On  November  13,  1904,  appellee  loaned 
appellant  $1,000  and  took  her  note  with  her  hnsband 
as  security,  payable  on  or  before  one  year  after  date. 
On  September  12,  1905,  Mr.  Templer  brought 
appellee  a  check  from  appellant  for  $509.08,  in  final 
payment  of  the  $1,000  loan.  On  the  next  day  Mr. 
Templer  first  called,  and  later  came  to  see,  appellee 
about  the  loan  in  suit  and  represented  to  her  that 
appellant  wanted  the  money  to  make  repairs  on  her 
property  en  West  Jackson  street  so  that  they  could 
rent  it,  and  appellee  declined  at  that  time  to  make  the 
loan.  Later  on  the  same  day  appellant  solicited  the 
loan  over  the  telephone  and  represented  to  appellee 
that  she  wanted  this  money  to  improve  her  property, 
to  make  some  improvements,  fix  the  electric  lights, 
and  for  papering,  and  that  she  could  not  rent  her 
property  as  it  was.  Appellee  consented  to  let  her 
have  the  money,  and  appellant  stated  thtit  she  could 
not  be  down  to  the  office,  but  directed  appellee  to  pay 
the  money  to  Mr.  Templer  and  take  a  note  for  it. 
After  the  loan  was  completed  appellant,  on  at  least 
two  occasions,  acknowledged  to  appellee  that  the 
loan  was  her  debt,  and  expressed  regret  that  she  had 
to  seek  another  loan  from  appellee.  Appellee  be- 
lieved the  representations  of  appellant  and  of  her 
husband  made  for  her,  relied  upon  them,  and  had  no 
knowledge  to  the  contrary. 

Without  setting  out  any  more  of  the  facts  favor- 
able to  appellee,  we  are  of  the  opinion  that  there  is 
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evidence  tending  to  support  and  from  which 

2.  the  jury  were  warranted  in  drawing  the  infer- 
ence that  appellant  executed  the  note  in  suit 

as  principal  and  not  as  surety,  and,  further,  there  is 
also  evidence  which  would  support  the  finding  of  the 
jury  upon  the  issue  of  estoppel. 

Certain  alleged  errors  in  the  admission  of  evidence 
are  discussed  in  appellant  ^s  brief.    Such  brief,  how- 
ever, in  some  instances  does  not  set  out  the 

3.  grounds  of  the  objection.  In  other  instances 
the  questions  discussed  are  not  presented  by 
appellant 's  motion  for  a  new  trial.    Therefore 

4.  we  are  not  called  upon  to  determine  such  ques- 
tions.    But  conceding  that  the  admission  of 

some  of  the  evidence  objected  to  was  error,  it  was  not 
of  such  a  character  as  to  affect  any  substantial  right 
of  appellant  and  would  not  constitute  ground  for 
reversal.  §407  Burns  1914,  §398  R.  S.  1881 ;  Pigg  v. 
State  (1896),  145  Ind.  560,  565,  43  N.  E.  309. 

No  available  error  being  shown,  the  judgment  is 
affirmed. 

Note. — Reportea  in  117  N.  E.  936.    Husband  and  wife:  estoppel 
of  wife,  67  Am.  St.  169.    See  under  21  Cyc  1571. 


Mannix  et  al.  v.  Coopeb* 

[No.  9,410.    FUed  December  14,  1917.] 

Afpeai.. — Presenting  Questions  for  Review, — Exclusion  of  Evtaence. 
— Necessity  of  Offer  to  Prove. — Exclusion  of  evidence  presents  no 
question  for  review  where  there  was  no  offer  to  prove,  and  no 
statement  by  appellant  respecting  what  was  sought  to  be  proved 
by  the  witness  or  what  evidence  he  would  give  in  response  to  the 
question  propounded. 

From  Marion  Superior  Court  (96,318) ;  Theophi- 
lu$  J.  Moll,  Judge. 
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Action  by  Howard  C.  Cooper  against  Michael  J. 
Mannix  and  another.  From  a  judgment  for  plaintiff, 
the  defendants  appeal.    Affirmed. 

Rochford  S  Quigley,  for  appellants. 

McDonald  <&  White  and  B.  F.  Watson,  for  appellee. 

Caldweli.,  J. — On  September  30,  1914,  appellant, 
James  Mannix,  was  operating  an  automobile  along 
Washington  boulevard  in  the  city  of  Indianapolis. 
At  the  same  time,  appellee  was  operating  a  motor- 
cycle along  Thirty-eighth  street.  The  two  vehicles 
collided  at  the  intersection  of  the  two  streets,  where- 
by appellee  was  injured.  He  brought  this  action  to 
recover  for  such  injuries,  charging  that  they  were 
caused  by  the  negligence  of  appellants.  A  trial 
resulted  in  a  verdict  and  judgment  against  both 
appellants  for  $450. 

Appellants  present  as  the  sole  alleged  error  the 
exclusion  of  certain  offered  testimony.  The  facts  are 
as  follows :  Appellants  presented  as  a  witness  Clar- 
ence R.  Strickland,  who  testified  in  part  substantially 
as  f  oUows :  That  he  was  a  practicing  physician  of  a 
number  of  years'  experience;  that  he  was  called  to 
the  scene  of  the  accident  shortly  after  it  occurred; 
that  he  found  there  a  man  identified  by  him  as 
appellee,  and  that  he  had  been  injured  by  being  hit 
by  an  automobile;  that  he  examined  appellee.  He 
was  then  asked  to  state  what  he  discovered  by  such 
examination.  Upon  appellee's  objection  that  the 
witness  was  incompetent  and  the  evidence  sought 
was  privileged,  the  testimony  was  excluded.  There 
was  no  offer  to  prove,  and  no  statement  made  by 
appellants  respecting  what  was  sought  to  be  proved 
by  such  witness  or  what  evidence  the  witness  would 
give  in  response  to  such  question.    Under  such  cir- 
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cumstances  no  question  is  presented  for  our  consid- 
eration. State,  ex  reh  v.  Cox  (1900),  155  Ind.  593,  58 
N.  E.  849;  Toner  v.  Wagner  (1901),  158  Ind.  447,  63 
N,  E.  859;  Indianapolis,  etc..  Transit  Co.  v.  HaU 
(1905),  165  Ind.  557,  76  N.  E.  242. 
Judgment  aflSrmed. 

Note. — Reported  in  117  N.  B.  932. 


Advance  Oil  Company  v.  Hunt  bt  al. 

[No.  9,594.    Filed  May  29, 1917.    Rehearing  denied  October  24,  1917. 

Transfer  denied  December  18,  1917.] 

1.  Appeal. — Assignment  of  Error. — Conclusions  of  Law. — Sweep- 
turns. — Questions  Presented. — Where  appellant  excepted  both 
Jointly  and  severally  to  the  conclusions  of  law,  any  error  in  either 
of  two  conclusions  assigned  as  error  Is  available,  unless  it  affirma- 
tively api)ear8  from  the  record  to  have  been  harmless,  though 
error  was  not  assigned  to  a  third  conclusion  to  which  an  exception 
was  reserved,    p.  234. 

2.  Mines  and  Mineivals. — OH  and  Oa^  Lease. — Construction. — Con^ 
sideration. — ^Under  an  ordinary  oil  and  gas  lease  on  shares, 
exploration  and  development  constitute  the  paramount  or  con- 
trolling consideration,    p.  236. 

3.  Appkat., — Review, — Injunctions. — Judicial  Discretion. — In  acting 
upon  applications  for  injunctive  relief  the  courts  exercise  a 
sound  Judicial  discretion,  and,  unless  there  has  been  an  abuse  of 
such  discretion,  Judgment  will  not  be  reversed  on  appeaL    p.  236. 

4.  Injunction. — Violation  of  Oil  and  Oas  Lease. — ^An  injunction 
may  issue  in  a  proper  case  to  prevent  the  violation  of  an  oil  and 
gas  lease,  where  the  remedy  at  law  is  not  as  plain,  practical  and 
efficient  as  the  equitable  remedy,    p.  237. 

6.  Injunction. — Restraining  Breach  of  Contract. — Jurisdiction  of 
equity  to  grant  an  injunction  restraining  a  breach  of  a  contract 
is  substantially  coincident  with  its  Jurisdiction  to  compel  its  spe- 
cific performance,    p.  237. 

6.  Injunction. — Contract  Rights. — Injunction  to  Protect.-^Denial. 
— Effect. — The  fact  that  one  is  denied  injunctive  relief  to  protect 
his  rights  under  a  contract  does  not  necessarily  indicate  that  he 
has  violated  his  contract  or  that  he  may  not  be  entitled  to  redress 
in  an  action  at  law.    p.  237. 
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7.  Injunction. — Nature  of  Remedy. — Inadequate  Relief  at  Law, — 
Although  injunction  is  an  extraordinary  remedy,  equitable  relief 
may  be  granted,  even  where  there  is  a  legal  remedy,  on  a  showing 
that  the  remedy  at  law  is  inadequate,    p.  238. 

8.  Injunction. — Right  to  Equitable  Relief. — NecesHty  of  Bhoiokig 
Suhatantial  Loss. — Equitable  relief  will  not  be  granted  to  protect 
a  naked  right  where  there  is  no  showing  that  the  complaining 
I>arty  has  suffered  or  is  about  to  suffer  substantial  loss  or  damage, 
p.  238. 

9.  Injunction. — Invasion  of  Contract  Rights. — Right  to  Equitaile 
Relief. — Irreparable  Damages. — Injunction  will  not  be  granted  to 
prevent  the  invasion  of  a  contract  right  which  would  only  entitle 
the  injured  party  to  nominal  damages,  or  where  it  is  doubtful  or 
a  matter  of  speculation  whether  any  damages  will  result  to  com- 
plainant, hence,  where  a  lessee  of  land  under  an  oil  and  gas  lease 
ceased  operations  and  removed  its  tools  and  equipment  after 
drilling  one  well,  injunctive  relief  will  hot  be  granted  the  lessee 
to  restrain  others  from  drilling  for  oil  and  gas  imder  a  second 
lease,  where  the  original  lessee  makes  no  showing  that  It  pro- 
posed to  drill  other  wells  within  its  term,  but  is  seeking  merely 
to  protect  its  bare  contract  right,    p.  238. 

10.  Injunction. — Invasion  of  Contract  Rights. — Right  to  Equit- 
able Relief. — Contract  Wanting  in  Mutuality. — ^A  lease  giving  the 
lessee  the  right  at  any  time  on  payment  of  one  dollar  to  surrender 
the  lease  for  cancellation,  after  which  all  payments  and  liabili- 
ties thereafter  to  accrue  shall  cease  and  determine,  is  wanting  in 
mutuality,  and  injunction  will  not  issue  to  protect  the  lessee*s 
rights  under  such  contract,  since  equitable  relief  will  be  denied 
where,  if  granted,  one  of  the  parties  may  nullify  the  action  so 
taken  by  the  exercise  of  a  discretionary  right  conferred  either  by 
law  or  the  contract    p.  238. 

From  Sullivan  Circuit  Court;  William  H.  Brid- 
well,  Judge. 

Action  by  the  Advance  Oil  Company  against 
Arthur  E.  Hunt  and  others.  From  a  judgment  for 
defendants,  the  plaintiflF  appeals.    Affirmed. 

John  C.  Chaney,  Allison  G.  McNabb,  Merrill 
Moores  and  Howard  W.  Adams,  for  appellant. 

Charles  D.  Hunt  and  Gilbert  W.  Gambill,  for 
appellees. 
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Felt,  J. — This  is  a  suit  by  the  appellant,  Advance 
Oil  Company,  against  Arthur  E.  Hunt,  Nora  E.  Hunt, 
W.  K.  White,  D.  L.  Newton,  Fred  Moore,  James  L. 
Williams,  John  Graham,  and  Jacob  Price,  to  enjoin 
them  from  entering  upon  certain  real  estate  in  Sul- 
livan county,  Indiana,  for  the  purpose  of  exploring 
for  gas  and  oil. 

To  the  complaint  in  one  paragraph,  all  the  appel- 
lees filed  answer  in  general  denial.  Appellees  Hunt 
and  Hunt  also  filed  a  separate  answer  in  six  para- 
graphs. Appellant  filed  a  reply  in  general  denial  to 
the  second,  third,  fourth,  fifth,  and  sixth  paragraphs 
of  the  special  answer  of  Hunt  and  Hunt.  On  request 
the  court  made  a  special  finding  of  facts,  and  stated 
its  conclusions  of  law  thereon,  which  were  against 
appellant.  Appellant  excepted  to  the  conclusions  of 
law,  the  court  overruled  its  motion  for  a  new  trial, 
and  rendered  judgment  on  the  conclusions  of  law, 
dissolving  the  temporary  restraining  order  previ- 
ously issued  against  appellees,  and  adjudged  that 
appellant  take  nothing  by  its  action  and  that  appel- 
lees recover  costs. 

The  only  errors  assigned  and  not  waived  are  that 
the  court  erred  in  overruling  appellant  ^s  demurrer 
for  insufficient  facts  to  the  fourth  paragraph  of  the 
special  answer  of  appellees  Arthur  E.  and  Nora  R. 
Hunt,  and  error  in  the  conclusions  of  law  stated  on 
the  special  finding  of  facts.  IlliJiois  Surety  Co.  v. 
Frankfort  Beating  Co..  (1912),  178  Ind.  208,  210,  97 
N.  E.  158;  Western  Ins.  Co.  v.  Ashby  (1913),  53  Ind. 
App.  518,  520,  102  N.  E.  45 ;  Chicago,  etc.,  R.  Co.  v. 
Dinius  (1913),  180  Ind.  596, 626, 103  N.  E.  652;  Teeple 
V.  State,  ex  rel.  (1908),  171  Ind.  268,  271,  86  N.  E.  49; 
Howard  v.  Adhins  (1906),  167  Ind.  184, 186,  78  N.  E. 
665. 
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The  snbstance  of  the  finding  of  facts  so  far  as 
material  to  the  questions  presented  is:  That  on 
August  20,  1913,  appellees  Hunt  and  Hunt,  who  are 
hnsband  and  wife,  executed  to  J,  W.  Hunt,  trustee, 
an  oil  and  gas  lease  on  92^/^  acres  of  real  estate ;  that 
by  assignment  appellant  became  the  owner  of  such 
lease  which  demised  to  the  lessee,  his  successor  and 
assigns,  for  the  sole  and  only  purpose  of  mining  and 
operTtiig  for  oil  and  gas,  and  of  laying  pipe  lines, 
constructing  tanks,  buHdings,  and  oVheJ  stnictures 
thereon  to  take  care  of  said  products — 

**all  that  certain  tract  of  land  situate  in  the 
■  township  of  Hamilton,  County  of  Sullivan,  and 
the  State  of  Indiana,  bounded  and  described  as 
follows,  to  wit:  (Here  the  land  is  described.) 
*  *  *  It  is  agreed  that  this  lease  shall 
remain  in  force  for  the  term  of  one  year  from 
this  date,  and  as  long  thereafter  as  oil  and  gas 
or  either  of  them  is  produced  therefrom  by  the 
party  of  the  second  part,  his  successors  or 
assigns. 

**In  consideration  of  the  premises  the  said 
party  of  the  second  part  covenants  and  agrees : 

**lst.  To  deliver  to  the  credit  of  the  first 
parties  their  heirs  or  assigns,  free  of  cost,  in  the 
pipe  line  to  which  he  may  connect  his  wells,  the 
equal  one-sixth  part  of  aU  oil  produced  and 
saved  from  the  leased  premises. 

**2nd.  To  pay  to  the  first  party  Two  Hun- 
dred Dollars  each  year  in  advance  for  the  gas 
from  each  well  where  gas  only  is  found,  while 
the  same  is  being  used  off  the  premises ;  and  the 
first  parties  to  have  gas  free  of  cost  to  heat  and 
light  one  dwelling  house  on  said  premises  during 
the  same  time. 
'  "The  party  of  the  second  part  agrees  to  com- 
plete a  well  on  said  premises  within  three 
months  from  the  date  thereof,  or  pay  at  the  rate 
of  twenty-five  cents  per  acre  in  advance  for  each 
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additional  three  months  such  completion  is 
delayed  from  the  time  above  mentioned  for  the 
completion  of  such  well  until  a  well  is  completed. 
The  above  rental  shall  be  paid  to  the  first  part 
in  person  or  to  the  cretiit  of  the  first  part  at  the 
Sullivan  State  Bank  of  Sullivan,  Indiana,  and  it 
is  agreed  that  the  completion  of  such  well  shall 
be  and  operate  as  a  full  liquidation  of  all  rent 
under  this  provision  during  the  remainder  of 
this  lease," 

That  on  February  28,  1914,  appellees  Hunt  and 
Hunt  served  a  written  notice  on  the  lessee  in  which 
it  was  recited  that  when  the  lease  was  executed,  and 
at  the  date  of  such  notice,  three  oil  wells  were  located 
within  250  feet  of  the  north  line  of  the  leased  prem- 
ises aforesaid,  which  wells  were  being  pumped  and 
operated  for  oil,  and  that  there  were  two  gas  wells 
within  200  feet  of  said  line.  Appellant  was  thereby 
notified  to  begin  drilling,  within  thirty  days  from 
receipt  of  such  notice,  enough  wells  on  said  real 
estate  to  protect  the  same  from  being  drained  of  oil 
and  gas  by  the  wells  on  adjjoining  lands,  and  that  if 
it  did  not  do  so  the  aforesaid  lease  must  be  returned 
to  the  lessors,  and  on  failure  to  so  begin  operations 
within  thirty  days  said  lease  would  be  forfeited  and 
become  nuU  and  void. 

The  court  also  found  that  such  gas  and  oil  wells 
were  on  the  adjoining  land  as  stated  in  the  notice, 
and  that  the  lessees  knew  thereof,  and  that  the  same 
were  being  operated,  but  said  lessees  failed  to  *' off- 
set" such  wells  by  drilling  on  the  lands  so  leased 
from  Hunt  and  Hunt  as  aforesaid;  that  the  consid- 
eration for  the  execution  of  said  lease  was  not  the 
one  dollar  named  therein,  nor  the  twenty-five  cents 
per  acre  mentioned,  but  was  the  development  of  the 
premises  for  the  production  of  oil  and  gas  and  the 
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rents  and  royalties  to  be  derived  therefrom  if  oil  and 
gas  should  be  produced  by  such  development;  that 
rents  were  paid  on  said  lease  on  November  20, 1913, 
and  on  February  20, 1914,  and  no  other  rentals  were 
paid ;  that  in  March,  1914,  the  lessee  drilled  a  well  on 
said  land  about  a  fourth  of  a  mile  from  the  north 
line  thereof,  which  proved  to  be  a  '*  *  dry  hole, ' '  and 
was  plugged  the  following  April ;  that  thereupon  the 
lessee  moved  its  drilling  rig  to  the  Stratton  farm 
about  one-fourth  of  a  mile  from  such  *'dry  hole^' 
where  two  wells  were  drilled,  in  which  oil  and  gas 
were  found  in  paying  quantities,  but  not  marketed; 
that  the  rig  which  was  used  in  drilling  the  first  well 
on  the  Stratton  farm  had  been  idle  for  thirty  days 
when  the  notice  was  given ;  that  appellant  moved  all 
its  tools,  appliances  and  property  from  the  Hunt 
land  in  April,  1914,  and  has  not  since  that  time  placed 
any  such  tools  or  property  on  the  leased  premises,  or 
attempted  to  drill  thereon;  that  since  the  execution 
of  said  lease  other  producing  wells  have  been  drilled 
and  are  operated  on  adjoining  lands ;  that  appellant 
intended  to  return  to  the  Hunt  farm  at  some  time 
within  the  year  from  the  date  of  the  lease  and  to 
again  drill  thereon  for  oil  and  gas,  immediately 
southeast  of  the  wells  heretofore  mentioned  as  being 
within  200  feet  of  said  north  line ;  that  by  so  leaving 
said  premises  it  was  not  intended  to  abandon  the 
Hunt  farm,  but  to  hold  the  same  at  the  pleasure  of 
the  lessee,  and,  if  it  saw  fit  to  do  so,  to  return  and 
drill  thereon. 

On  June  19,  1914,  appellees  Hunt  and  Hunt  exe-' 
cuted  a  second  lease  on  said  real  estate  to  appellees 
"White,  Newton,  and  Moore,  for  like  purposes,  who 
employed  appellees  Williams,  Graham  and  Price  to 
drill  oil  and  gas  wells  thereon ;  that  on  June  19, 1914. 
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said  persons  entered  upon  the  land  and  began  the 
erection  of  a  rig  to  be  used  in  drilling  an  oil  and  gas 
well,  and  continued  their  work  until  June  22,  1914, 
when  a  restraining  order  was  served  upon  them  and 
work  was  estopped  pending  the  result  of  this  liti- 
gation. 

The  court  stated  its  conclusions  of  law  as  follows : 
(1)  The  temporary  restraining  order  heretofore 
issued  in  this  cause  should  be  dissolved,  (2)  The 
plaintiff  is  not  entitled  to  any  relief  by  way  of  injunc- 
tion. (3)  The  law  is  with  the  defendants  and  they 
are  entitled  to  recover  costs. 

Appellant  excepted  both  jointly  and  severally  to 

the  conclusions  of  law  and  has  assigned  separate 

error  as  to  the  second  and  third  conclusions 

1.     only.    Appellee  contends  that  no  question  is 
presented  by   such  assignments,  because   no 
error  is  based  on  the  first  conclusion,  and  its  correct- 
ness is  thereby  conceded. 

The  decisions  relied  on  are  cases  where  several 
conclusions  of  law  were  excepted  to  in  gross,  some 
of  which  were  either  conceded  or  found  to  be  correct, 
in  which  event  no  reversible  error  was  shown.  May- 
nard  v.  Waidlich  (1900),  156  Ind.  562,  565,  60  N.  E. 
348. 

Here  the  appellant  reserved  a  separate  exception 
to  each  conclusion  of  law,  and  has  assigned  separate 
error  as  to  the  second  and  third  only.  K  the  court 
erred  in  either  of  such  conclusions,  it  is  cause  for 
reversal,  unless  it  aflSrmatively  appears  from  the  rec- 
ord that  the  error  was  harmless  to  appellant.  Elli- 
ott, App.  Proc.  §§783,  786,  787,  789,  793;  Schrage  v. 
McCoy,  (1901),  28  Ind.  App.  434,  63  N.  E.  50. 

Appellant  contends  in  substance  that  under  the 
terms  of  its  lease  and  the  facts  found  by  the  court 
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there  was  no  forfeiture  or  abandonment  of  the 
lease;  that  the  term  of  the  lease  was  one  year,  and 
the  court  finds  that  the  same  had  not  been  aban- 
doned; that  injunction  is  the  proper  remedy  to  pro- 
tect the  rights  of  the  holder  of  such  lease,  and  the 
court  erred  in  its  conclusions  of  law  denying  such 
relief. 

Appellee  contends  that,  under  the  facts  of  this  case 
and  the  law  applicable  to  such  leases,  development  is 
the  controlling  consideration;  that,  under  the 
implied  obligation  resting  on  appellant  to  properly 
develop  the  leased  premises  according  to  such  obli- 
gation and  in  conformity  with  the  notice  given  ap- 
pellant,  the  right  of  appellant  to  control  the  leased 
premises  ceased  at  the  expiration  of  the  thirty  days 
specified  in  such  notice,  on  failure  to  drill  other  wells 
as  therein  stated;  that  appellant  removed  all  of  its 
property  from  the  leased  premises  and  ceased  all* 
operations  thereon,  and  thereby  abandoned  the  lease 
before  receiving  such  notice ;  that  it  defaulted  in  the 
payment  of  the  rentals  due  on  May  20, 1914 ;  that  the 
alleged  lease  is  not  a  mutual  contract,  and  on  the 
facts  of  this  case  appellant  is  not  entitled  to  invoke 
the  extraordinary  remedy  of  injunction. 

The  facts  found  do  not  show  an  abandonment  of 
the  lease  by  appellant.  If  the  drilling  of  the  well 
described  in  the  finding  of  facts  as  a  **dry  hole" 
amounted  to  *Hhe  completion''  of  a  well  within  the 
meaning  of  the  lease,  under  the  circumstances  shown, 
then  there  would  be  no  default  in  the  payment  of 
acreage  rents,  for  the  lease  provides  that  **the  com- 
pletion of  such  well  shall  be  and  operate  as  a  full 
liquidation  of  all  rent  under  this  provision  during 
the  remainder  of  the  term  of  this  lease. ' ' 
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It  is  not  contended  that  the  drilling  of  the  well  as 
aforesaid  did  not  amount  to  the  completion  of  one 
well,  but  it  is  insisted  that  appellant  lost  all  rights 
under  the  lease  by  failing  to  drill  additional  wells. 

The  question  of  whether  the  drilling  of  a  **dry 
hole '  *  amounted  to  the  completion  of  one  well  is  not 
material  to  the  determination  of  this  appeal,  and,  as 
the  question  is  not  urged,  we  do  not  decide  it,  but  see 
the  following:  1  Thornton,  Law  of  Oil  and  Gas  (2d 
ed.)  §§136c,  137 ;  Archer,  Law  and  Practice  in  Oil  and 
Gas  Cases  695,  §17 ;  Smith  v.  South  Penn  OU  Co. 
(1906),  59  W.  Va.  204,  53  S.  E.  152;  Federal,  etc.,  Co. 
V.  Blaes  (1907),  75  Kan.  69,  88  Pac.  555;  Penniman 
V.  Winner  (1880),  54  Md.  127,  135;  Steelsmith  v. 
Gartlan  (1898),  45  W.  Va.  27,  29  S.  E.  978,  44  L.  R. 
A.  107;  Daughetee  v.  Ohio  Oil  Co.  (1914),  263  HL  518, 
105  N.  E.  308. 

By  reason  of  the  facts  found  by  the  court,  and  like- 
wise in  conformity  with  the  law  applicable  to  such 
leases,   exploration   and   development   consti- 

2.  tute  the  paramount  or  controlling  considera- 
tion therefor.     Dittman  v.  Keller  (1913),  55 

Ind.  App.  448, 104  N.  E.  40,  and  cases  cited. 

In    granting    or    refusing    injunctive    relief    the 
courts  are  called  upon  to  exercise  sound  judicial  dis- 
cretion, and  upon  appeal  the  judgment  will  not 

3.  be  reversed  unless  there  has  been  an  abuse  of 
such  discretion.     Loy  v.  Madison,  etc..  Gas 

Co.  (1900),  156  Ind.  332,  338,  58  N.  E.  844;  Low- 
ther  Oil  Co.  v.  Miller  Sibley  Oil  Co.  (1903),  53  W.  Va. 
501,  44  S.  E.  433,  97  Am.  St.  1027,  1035;  2  High, 
Injunctions  (4th  ed.)  §§1106-1109,  1695. 

An  injunction  may  issue  in  a  proper  case  to  pre- 
vent the  violation  of  a  lease  like  the  one  under  con- 
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sideration,  where  the  remedy  at  law  is  not  as 

4.  plain,  practical,  and  efficient  to  secure  the  ends 
of  justice  as  the  equitable  remedy  of  injunc- 
tion.   An  injunction  restraining  the  breach  of 

5.  a  contract,  and  the  jurisdiction  of  equity  to 
grant  such  relief  is   substantially  coincident 

with  its  jurisdiction  to  compel  specific  performance 
of  the  contract.  Risch  v.  Burch  (1911),  175  Ind.  621, 
625,  95  N.  E.  123;  Rupel  v.  Ohio  OU  Co.  (1911),  176 
Ind.  4,  9,  95  N.  E.  225,  Ann.  Cas.  1913E  836 ;  Rich- 
mond  Nat.  Gas  Co.  v.  Davenport  (1905),  37  Ind.  App. 
25,  30,  76  N.  E.  525;  Cincinnati,  etc.,  R.  Co.  v.  Wall 
(1911),  48  Ind.  App.  605,  610,  96  N.  E.  389. 

Where  a  party  seeks  to  protect  his  rights  under  a 

contract  by  invoking  the  aid  of  equity,  the  denial  of 

injunctive  relief  does  not  necessarily  indicate 

6.  that  he  has  violated  his  contract  or  that  he 
may  not  be  entitled  to  redress  in  an  action  at 

law. 

In  the  case  at  bar  appellant  is  shown  by  the  finding 
of  facts  to  have  paid  two  installments  of  rent  and  to 
have  drilled  one  well.  The  facts  show  that  it  has  not 
abandoned  the  lease,  but,  on  the  contrary,  asserts  its 
right  to  enter  upon  the  land  and  drill  a  well  or  wells 
at  any  time  within  a  year  from  the  date  of  the  lease, ' 
if  it  shall  elect  so  to  do. 

For  the  purposes  of  this  opinion  it  may  be  con- 
ceded that  in  reaching  such  conclusion  appellant  was 
wholly  within  its  rights,  but  the  finding  does  not 
show  that  it  intended,  or  made  any  effort,  to  drill 
other  wells  on  the  premises,  but  contented  itself  with 
resting  6n  its  right  to  drill  other  wells  and  an  effort 
to  prevent  appellees  from  drilling  a  well  on  the 
premises.  ^ 

Injunction  is  an  extraordinary  remedy,  but  where 
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a  party  has  a  legal  remedy,  he  may  nevertheless  be 
granted  equitable  relief  by  showing  that  his 

7.  remedy  at  law  is  inadequate.  Equity  inter- 
venes to  prevent  loss,  to  afford  the  most 
effective  remedy,  or  to  prevent  a  multiplicity 

8.  of  suits,  but  equitable  relief  is  not  granted  to 
protect  a  naked  right  where  there  is  no  show- 
ing that  the  party  seeking  such  relief  has  suffered  or 
is  about  to  suffer  substantial  loss  or  damage. 

In  the  absence  of  a  positive  showing  that  appel- 
lant proposed  to  drill  other  wells  on  the  premises 
within  the  year,  there  is  no  basis  for  such  dam- 

9.  ages  or  loss  as  is  required  to  invoke  the  extra- 
ordinary remedy  of  injunction. 

Equity  will  not  intervene  to  prevent  the  invasion 
of  a  right  where  such  invasion  would  only  entitle  the 
injured  party  to  nominal  damages,  nor  in  cases 
Vhere  it  is  doubtful  or  a  matter  of  speculation  as  to 
whether  any  damages  will  result  to  the  complaining 
party.  The  basis  of  injunctive  relief  is  threatened 
irreparable  damage  or  inadequacy  of  the  appropriate 
legal  remedy.  1  High,  Injunctions  (4th  ed.)  ^§9-18,  22, 
697-702;  16  Am.  and  Eng.  Ency.  Law  360;  Cleveland 
V.  Martin  (1905),  218  111.  73,  7&  N.  E.  772,  3  L.  E.  A. 
(N.  S.)  629,  637;  Barnard  v.  Commissioners,  etc. 
(1898),  172  HI.  391,  50  N.  E.  120;  Eagerly  v.  Lee 
(1889),  45  N.  J.  Eq.  255, 17  Atl.  826;  Chicago  General 
R.  Co.  V.  Chicago,  etc.,  R.  Co.  (1899),  181  111.  605,  54 
N.  E.  1026, 1028;  14  R.  C.  L.  339,  348. 

Furthermore,  in  the  case  at  bar  the  contract  or 

lease  contains  provisions  that  are  fatal  to  appellant  *s 

contentions.    The  lessee  is  given  ^Hhe  right  at 

10.  any  time  on  payment  of  one  /iollar  •  •  *  to 
surrender  this   lease   for   cancellation,    after 

which    all    payments   and   liabilities   thereafter    to 
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accrue,  under  and  by  virtue  of  its  terms  shall  cease 
and  determine/*  The  contract  is  wanting  in  mutu- 
ality, because  for  a  nominal  consideration  the  holder 
of  the  lease  is  given  the  right  to  annul  it  at  any  time 
and  end  all  liability  thereafter  accruing  under  the 
lease.  Courts  refuse  to  grant  equitable  relief,  where, 
if  granted,  one  of  the  parties  may  nullify  the  action 
so  taken  by  the  exercise  of  a  discretionary  right 
which  either  the  law  or  his  contract  has  conferred 
upon  him.  Fowler  Utilities  Co.  v.  Gray  (1906),  168 
Ind.  1,  3,  6,  79  N.  E.  897,  7  L.  E.  A.  (N.  S.)  726,  120 
Am.  St.  344;  Henry  School  Tp.  v.  Meredith  (1903), 
32  Ind.  App.  607,  612,  70  N.  E.  393 ;  State,  ex  rel.  v. 
Cadwallader  (1909),  172  Ind.  619,  628,  637,  87  N.  E. 
644,  89  N.  E.  319;  Marble  Go.  v.  Ripley  (1870),  10 
WalL  (77  U.  S.)  339, 19  L.  Ed.  955,  962;  Express  Go. 
V.  R.  Co.  (1878),  99  U.  S.  191,  ?5  L.  Ed.  319, 321 ;  Wat- 
ford OH  and  Gas  Co.  v.  Shipman  (1908),  233  HI.  9,  8 
N.  E.  53, 54, 122  Ami.  St.  144;  Welty  v.  Jacobs  (1898), 
171  m.  624,  49  N.  E.  723,  40  L.  E.  A.  98, 101;  4  Pom- 
eroy,  Eq.  Jurisp.  (4th  ed.)  §1405;  14  E.  C.  L.  383. 

In  Fowler  Utilities  Co.  v.  Gray,  supra,  our 
Supreme  Court  quoted  with  approval  from  an  opin- 
ion in  47  Mich.  449,  written  by  Judge  Cooley,  the 
following:  **  *But  the  court  will  also  refuse  to  inter- 
fere in  any  case  where,  if  it  "were  to  do  so,  one  of  the 
parties  might  nullify  its  action  through  the  exercise 
of  a  discretion  which  the  contract  or  the  law  invests 
him  with.  The  refusal  in  such  a  case  does  not  depend 
of  necessity  upon  any  illegality,  inequality,  or  unfair- 
ness, but  it  is  sufficiently  based  upon  the  impropriety 
of  imposing  on  the  judge  the  labor,  and  on  the  public 
the  expense,  of  an  investigation  of  disputes  when  the 
circumstances  are  such  as  to  preclude  any  judgment 
that  may  be  rendered  from  being  final.    No  court 
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can  with  reason  be  called  upon  to  do  a  vain  thing. 
•  •  •  All  contracts  where  the  party  has  reserved 
to  himself,  or  where  the  law  gives  him  authority  to 
render  nugatory  any  decree  that  ought  to  be  ren- 
dered in  their  enforcement,  rest  upon  the  same  prin- 
ciple. * ' 

In  Express  Co.  v.  Railroad  Co.,  supra,  the 
Supreme  Court  of  the  United  States  said :  *  *  But  we 
need  not  pursue  the  subject  further,  because  there  is 
one  provision  of  the  contract  in  this  case  which  is 
fatal  to  the  relief  sought.  A  court  of  equity  never 
interferes  where  the  power  of  revocation  exists. 
Frye,  Specif.  Perform.  64.  The  contract  stipulates 
that  after  the  first  year  it  shall  cease  upon  the  pay- 
ment of  the  $20,000  and  interest.  This  might  be 
made  immediately  upon  the  rendition  of  the  decree. 
The  action  of  the  court  )vould  thus  become  a  nullity. '  * 

In  Marble  Co.  v.  Ripley,  supra,  the  Supreme  Court 
of  the  United  States  said:  "Another  reason  why 
specific  performance  should  not  be  decreed  in  this 
case  is  found  in  the  want  of  mutuality.  Sucdi  i)er- 
f ormance  by  Ripley  could  not  be  decreed  or  enforced 
at  the  suit  of  the  marble  company,  for  the  contract 
expressly  stipulates  that  he  may  relinquish  the  bus- 
iness and  abandon  the  contract  at  any  time  on  giv- 
ing one  year's  notice.  And  it  is  a  general  principle 
that  when,  from  personal  incapacity,  the  nature  of 
the  contract,  or  any  other  cause,  a  contract  is  incap- 
able of  being  enforced  against  one  party,  that  party 
is  equally  incapable  of  enforcing  it  specifically 
against  the  other,  though  its  execution  in  the  latter 
way  might  in  itself  be  free  from  the  difl5culty  attend- 
ing its  execution  in  the  former. '  * 

The  controlling  questions  in  the  case  have  been 
decided,  and  the  conclusions  announced  show  that 
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the  error,  if  any,  in  ruling  on  the  demurrer  to  the 
fourth  paragraph  of  answer  was  harmless  to  appel- 
lant and  could  not  have  influenced  the  decree  ren- 
dered. 

We  find  no  reversible  error.    Judgment  affirmed. 

Note. — ^Reported  in  116  N.  E.  340.  Injunction  to  prevent  breach 
of  contract,  90  Am.  St  634,  22  Gyc  844,  848.  See  under  (2)  27  Gyc 
724;  (6)  22  Cyc  962;  (7,  8)  22  Cyc  849.  850. 


Chubchill  bt  al.  vJ  Woodbuff, 

[No.  9393.    Filed  December  19,  1917.] 

1.  ICastieb  and  Servant. — Injuries  to  Servant, — Instructions. — 
Invasiofh  of  Province  of  Jury. — In  an  action  for  personal  injuries 
by  a  laundry  employe  whose  hand  was  drawn  into  a  mangle, 
instructions  that  a  statute  provided  that  machinery  used  in  a 
laundry  must  be  properly  guarded  where  it  could  be  done  without 
destroying  its  usefulness,  and  that  at  the  time  plaintiff  received 
her  injuries  there  was  a  statute  in  force  which  required  machinery 
such  as  a  clothes  mangle  in  a  laundry  that  was  propelled  by  steam 
and  electric  power  to  be  guarded  when  in  use  whenever  that 
could  be  done  without  in  any  manner  materially  iippairing  its 
usefulness,  were  erroneous  because  invading  the  province  of  the 
Jury  by  taking  from  it  the  question  of  fact  as  to  whether  the 
mangle  was  a  dangerous  machine  within  the  meaning  of  the 
statute  requiring  dangerous  machinery  to  be  guarded,    p.  243. 

2.  Appeal. — Presenting  Questions  for  Review. — Instructions. — 
Exceptions. — Sufficiency. — An  exception  to  an  instruction  dated 
and  signed  by  the  trial  judge  and  showing  that  it  was  taken  at 
the  time  the  instruction  was  given  is  sufficient  under  §560  Bums 
1914,  S535  B.  S.  1881,  relating  to  exceptions  to  instructions. 
p.  244.    . 

8.  Appeal. — Review. — Instructions. — Urging  Jury  to  Agree. — An 
instruction  urging  the  Jury  to  agree,  and  stating  that  the  Judge 
bad  no  means  of  knowing  how  the  Jury  stood  or  what  difficulty 
prevented  an  agreement,  but  that  it  was  important  that  a  verdict 
be  secured,  litigation  being  expensive,  that  the  court  had  no  right 
to  and  was  not  asking  any  juror  to  yield  up  his  conscientious  and 
settled  convictions  as  to  the  evidence,  but  that  the  matter  was 
not  one  of  life  and  death  but  purely  a  business  matter,  that  all 
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business  transactions  are  done  upon  the  theory  of  listening  and 
yielding  to  the  views  of  others  where  the  opposite  views  are 
reasonable,  and  that  in  a  civil  case  the  jury  should  approach  the 
solution  of  the  question  in  that  spirit  and  not  in  the  spirit  of  con- 
troversy, etc.,  and  should  not  allow  any  outside  consideration  to 
have  any  weight,  but  to  be  governed  solely  by  the  evidence  and 
instructions,  that  feeling  of  sympathy,  resentment  or  prejudice 
should  not  enter  into  the  jury's  deliberations,  and  that  each  juror 
should  consider  seriously  whether  his  individual  judgment  might 
not  be  mistaken,  was  erroneous,    p.  245. 

From  Marion  Superior  Court  (94,964)';  William 
W.  Thornton,  Judge. 

Action  by  Euth  Woodruff,  by  her  next  friend, 
Carrie  Woodruff,  against  Omer  T.  Churchill  and 
William  Otto  Jones,  partners  doing  business  under 
the  firm  name  of  Geneva  Laundry.  From  a  judgment 
for  plaintiff,  the  defendants  appeal.    Reversed. 

Bingham  d  Bingham,  for  appellants. 

John  0.  Spahr  and  Edgar  M.  Blessing,  for 
appellee. 

Ibach/C.  J. — ^Appellee,  a  giri  seventeen  years  of 
age,  was  injured  while  employed  by  appellants  in 
their  laundry  by  having  her  hand  drawn  into  a 
mangle.  This  particular  mangle  was  a  machine  con- 
sisting of  a  large  cylinder  and  several  small  roUs  set 
in  a  frame  and  so  constructed  that  when  in  motion 
the  large  cylinder  turned  against  and  upon  the 
smaller  rolls  which  were  placed  at  fixed  intervals 
around  it,  the  small  rolls  turning  in  an  opposite 
direction,  giving  the  machine  an  intake  feed  of  great 
compression.  On  one  side  of  the  mangle,  a  short  dis- 
tance above  the  point  of  contact  of  the  rolls,  was  a 
brass  feed  plate,  over  and  upon  which  clothing  was 
fed  into  the  mangle  by  the  operator.  It  was  run  by 
steam  power  and  the  large  cylinder  and  other  parts 
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of  the  mangle  were  heated  to  a  great  heat.  In  feed- 
ing clothing  into  said  mangle  it  was  necessary  for 
the  operator  to  place  her  hands  upon  the  brass  feed 
plate  and  in  close  proximity  to  the  point  of  contact 
between  the  rolls. 

The  theory  of  the  first  paragraph  of  complaint  is 
that  the  mangle  was  a  dangerous  machine  which 
could  be  guarded  without  interfering  with  its  use- 
fulness, and  that  the  appellants  carelessly  and  neg- 
Ugently  furnished  and  maintained  an  improper  and 
insufficient  guard  on  said  mangle,  and  that  such  neg- 
ligence was  the  proximate  cause  of  appellee 's  injury. 
The  second  paragraph  is  substantially  the  same  as 
the  first,  except  that  it  alleges  a  failure  to  furnish 
any  guard. 

Numerous  errors  are  assigned,  but  the  overruling 
of  appellant's  motion  for  a  new  trial  presents  the 
controlling  questions. 

Under  such  assignment  it  is  urged  that  the  court 

erred  in  the  giving  of  instructions  Nos.  7  and  12  of 

its   own   motion.     Instruction   No.    7    reads: 

1.  **  Another  statute  provides  that  machinery 
used  in  a  laundry  shall  be  properly  guarded 
where  it  can  be  done  without  destroying  its  useful- 
ness.'* So  much  of  No.  12  as  is  necessary  to  pre- 
sent the  objections  reads:  **At  the  time  the  plaintiff 
received  her  injuries  there  was  a  statute  in  force  in 
this  state  which  required  machinery  such  as  a  clothes 
mangle  in  a  laundry  that  was  propelled  by  steam  and 
electric  power,  to  be  guarded  when  in  use  whenever 
that  could  be  done  without  in  any  manner  materially 
impairing  its  usefulness  for  the  purpose  it  was 
intended,  and  this  action  is  based  upon  a  violation 
of  that  statute    *    *     *.'' 

Appellants  claim  these  instructions  were  errone- 
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ousy  in  that  they  instructed  the  jury  that  a  statute  of 
this  state  required  the  mangle  in  question  to  be 
guarded,  and  that  they  invaded  the  province  of  the 
jury  by  taking  from  it  the  question  of  fact  as  to 
whether  the  mangle  in  question  was  or  was  not  a 
dangerous  machine  within  the  meaning  of  the 
statute. 

Appellee  seeks  to  justify  the  giving  of  these 
instructions  upon  the  ground  that  it  was  an  uncon- 
troverted  fact  in  this  case  that  the  machine  was  a 
dangerous  one  within  the  meaning  of  the  statute. 
The  record  does  not  seem  to  bear  appellee  out  in 
her  contention.  One  of  the  issues  raised  by  the  com- 
plaint and  general  denial  thereto  was  the  dangerous 
character  of  the  machine  in  question,  and  several 
witnesses  testified  upon  the  subject.  We  think  that, 
under  the  issues  and  the  evidence,  whether  the 
mangle  was  a  machine  of  a  dangerous  character  or 
not  was  a  question  of  fact  for  the  jury.  United  States 
Cement  Co.  v.  Cooper  (1909),  172  Ind.  599,  612,  88 
N.  E.  69. 

The  giving  of*  such  instructions,  and  especially  No. 
12,  was  error. 

It  is  next  claimed  that  the  court  erred  in  giving 

instruction  No.  19,  which  was  given  after  the  other 

instr.uctions  had  been  reread  at  the  request  of 

2.  the  jury.  As  preliminary  to  a  discussion  of 
this  instruction,  it  is  insisted  by  appellee 
that  the  instruction  is  not  properly  excepted  to.  The 
objection  made  by  appellee  is  that  the  exception  to 
the  giving  of  said  instruction  was  taken  under  ^560 
Bums  1914,  §535  R.  S.  1881,  and  that  it  does  not 
appear  that  it  was  taken  prior  to  the  return  of  the 
verdict  of  the  jury.  The  exception  is  dated  and 
signed  by  the  judge  and  shows  that  it  was  taken  at 
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the  time  the  instruction  was  given.  This  was  suffi- 
cient. 

The  instmction  reads:  **You  have  now  heen  con- 
sidering this  case  for  ahout  eighteen  hours  and  have 
not  been  able  to  agree.    I  have  no  means  of 

3.  knowing  how  you  stand  or  what  the  difficulty 
is  which  prevents  your  agreeing,  but  I  think  it 
proper  to  say  that  it  is  very  important  that  a  verdict 
be  secured.  Litigation  is  very  expensive  to  the 
parties  and  the  county  as  well ;  I  have  no  right  to  ask 
any  juror  to  yield  up  his  conscientious  and  settled 
convictions  as  to  the  evidence  and  I  do  not  ask  you  to 
do  that.  This  is  not  a  matter  of  life  and  death  to 
the  parties  but  is  purely  a  business  matter.  No 
twelve  men  endeavoring  to  transact  a  business  mat- 
ter would  be  able  to  have  absolutely  the  same  views, 
but  all  business  transactions  are  done  upon  the 
theory  of  listening  to  the  views  of  others  and  yield- 
ing some  of  your  own  where  the  opposite  view  is 
reasonable.  In  a  civil  case  a  jury  should  approach 
the  solution  of  the  question  in  that  spirit  and  not  in 
a  spirit  of  contention  or  controversy,  nor  in  a  spirit 
of  resentment  or  ill-feeling  toward  the  parties  or 
other  members  of  the  panel,  nor  should  they  allow 
any  outside  consideration  or  motives  to  have  any 
weight  in  deciding  the  case,  but  the  jury  should  be 
governed  solely  by  the  evidence  in  the  cause  and  the 
instruction  of  the  court.  Feelings  of  mere  sympathy 
on  the  one  hand  or  of  resentment  or  prejudice  on  the 
other  should  have  no  place  in  your  deliberations. 
Now  in  view  of  the  fact  that  other  jurors  take  a  dif- 
ferent view  of  the  evidence  from  yourself,  I  ask  each 
juror  to  seriously  consider  whether  your  individual 
judgment  may  not  be  mistaken.  With  these  admoni- 
tions you  will  retire  to  your  jury  room  and  make  fur- 
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ther  earnest  effort  to  see  whether  you  cannot  recon- 
cile your  views.  *  * 

An  instruction  substantially  the  same  as  the  one 
here  involved  was  recently  before  this  court  for  con- 
sideration in Picken  v.  Miller  (1915),  59  Ind.  App.  115, 
108  N.  E.  968,  and  we  there  held  that  the  giving  of 
such  an  instruction  was  harmful  error.  Appellee's 
contention  that  the  two  instructions  can  be  distin- 
guished cannot  be  upheld.  The  slight  change  in  the 
language  used  is  not  sufficient  to  remove  the  vice  of 
the  instruction.  Picken  v.  Miller,  supra,  and  cases 
cited. 

For  the  error  in  the  giving  of  instructions  the 
motion  for  a  new  trial  should  have  been  granted. 

Other  questions  are  raised,  but,  as  they  are  not 
likely  to  arise  on  a  second  trial,  it  is  deemed  unneces- 
sary to  give  them  further  consideration. 

Judgment  reversed,  with  instructions  to  grant 
appellants'  motion  for  a  new  trial. 

Note.— Reported  in  118  N.  E.  130. 


Inland  Steel  Company  v.  Lambert. 

[No.  9,875.    Filed  December  19,  1917.] 

1.  Master  and  Servant. — Workmen's  ConipensatUm  Act. — State- 
ment of  Facts. — Conclusions  of  Law, — ^The  determination  of  the 
Industrial  Board  that  an  accident  did  or  did  not  arise  out  of, 
or  in  the  course  of,  the  employment  is  a  legal  conclusion  and  not 
the  statement  of  an  ultimate  fact,  such  as  contemplated  by  §59  of 
the  Workmen's  Compensation  Act  (Acts  1915  p.  392),  providing 
that  in  each  proceeding  before  it,  the  board  shall  make  and  file  a 
statement  of  the  facts,    p.  250. 

2.  Master  and  Servant. — Workmen's  Compensation  Act, — State- 
ment of  Facts. — Scope. — ^As  it  is  within  the  province  of  the  Indus- 
trial Board  to  determine  in  the  first  Instance  whether  an  injury 
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Involved  in  a  proceeding  before  It  was  the  result  of  an  accident, 
and  whether  it  arose  out  of  and  in  the  course  of,  the  employment, 
it  is  proper  for  the  board  to  include  in  its  findings  its  general 
conclusions  as  to  such  questions  in  its  statement  of  facts  required 
by  §59  of  the  Workmen's  Compensation  Act  (Acts  1915  p.  392). 
p.  251. 

3.  Master  and  Sebvant. — Workmates  Compensation  Act, — Appeal. 
— Review, — Scope. — Legal  conclusions  as  to  whether  an  accident 
arose  out  of,  or  in  the  course  of,  the  employment,  embodied  by 
the  Industrial  Board  in  its  finding  required  by  §59  of  the  Work- 
men's Compensation  Act  (Acts  1915  p.  392),  are  reviewable  on 
appeal,  and  are  binding  on  the  Appellate  Court  only  when  Justi- 
fied by  the  ultimate  facts  which  must  be  included  in  the  finding 
in  order  that  such  legal  conclusions  may  be  sustained,    p.  251. 

4.  Master  and  Servant. — WorkmerCa  Compensation  Act. — Accident 
Arising  in  Course  of  Employment. — Although  when  Injured  claim- 
ant had  completed  his  hours  of  active  service  as  a  night  watch- 
man, and  was  proceeding  to  register  out,  as  required  by  the 
employer,  the  injury  was  suffered  in  the  course  of  the  employ- 
ment, the  phrase  "in  the  course  of,"  as  used  in  the  Workmen's 
Compensation  Act  (Acts  1915  p.  392),  having  reference  to  the  time, 
place  and  circumstances  under  which  the  accident  occurs,  as  dis- 
tinguished from  the  origin  or  cause  of  the  accident,  and  relates 
to  the  circumstances  under  which  an  accident  of  a  given  char- 
acter or  quality  takes  place,    p.  251. 

5.  Master  and  Servant. — Workmen's  Compensation  Act, — Accident' 
Arising  Out  of  Employment. — Burden  of  Proof. — In  a  proceed- 
ings for  compensation  under  the  Workmen's  Compensation '  Act 
(Acts  1915  p.  302),  claimant  has  the  burden  of  establishing  the 
facts  necessary  to  support  a  conclusion  of  law  that  the  accident 
arose  out  of  the  employment,    p.  252. 

6.  Master  and  Servant. — Workmen^s  Compensation  Act. — Where  a 
night  watchman,  proceeding  to  the  entrance  of  the  plant  to  regis- 
ter out  after  he  had  completed  his  hours  of  actual  service, 
attempted  to  board  a  switch  engine  going  in  that  direction,  for 
the  purpose  of  avoiding  an  excavation  in  his  path,  and  also  to 
arrive  at  the  entrance  more  quickly,  and  was  injured,  the  acci- 
dent did  not  arise  out  of  the  employment,  but  from  a  peril  added 
by  his  couduct  and  from  an  act  not  reasonably  incidental  to  his 
employment,  but  done  purely  for  his  own  convenience,    p.  259. 

7.  Master  and  Servant. — Workmen^s  Compensaticn  Act. — Appeal 
from  Award. — Reversal. — Mandate, — As  the  Workmen's  Compen- 
sation Act  (Acts  1915  p.  392),  does  not  specifically  direct  what 
shall  be  the  mandate  of  the  Appellate  Court  in  case  of  reversal, 
the  mandate  should  be  re^rulated  by  the  facts  of  the  particular 
case.    p.  261. 
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From  the  Industrial  Board  of  Indiana. 

Proceedings  under  the  Workmen's  Compensation 
Act  for  compensation  by  Harold  B.  Lambert  against 
the  Inland  Steel  Company.  From  an  award  for 
applicant,  the  defendant  appeals.    Reversed. 

McAleer  &  Dorsey,  for  appellant. 

George  Miller  and  Bomherger,  Peters  &  Morth- 
land,  for  appellee. 

Caldwell,  J. — The  following  is  the  substance  of 
that  part  of  the  board's  finding  material  in  determ- 
ining the  questions  presented:  On  March  7,  1916, 
appellee  was  in  the  employment  of  appellant  at  an 
average  weekly  wage  of  $20.11,  in  the  capacity  of  a 
switchman.  As  such  he  performed  his  duties  in  con- 
nection with  the  operation  of  a  locomotive  switch 
engine  over  tracks  extending  through  yards  'con- 
nected with,  and  a  part  of,  appellant's  plant.  His 
regular  duties  as  a  switchman  kept  him  engaged 
from  six  o'clock  p.  m.  until  six  o'clock  a.  m.  of  each 
day.  By  the  terms  of  his  employment  he  was 
required  to  deposit  a  card  in  a  clock  located  at  the 
entrance  to  appellant's  plant  both  when  he  com- 
menced work  in  the  evening  and  also  when  he  quit  in 
the  morning.  The  clock  registered  on  the  card  the 
hours  when  he  commenced  and  quit  work,  respect- 
ively. The  distance  from  the  point  where  he  quit 
work  in  the  morning  to  the  point  where  the  clock  was 
located  was  equal  to  about  five  city  blocks.  A  path 
led  from  the  former  point  to  the  latter.  On  the  morn- 
ing of  said  day  the  path  for  a  distance  of  about  sev- 
enty feet  between  said  points  was  impassable  for 
pedestrians,  by  reason  of  an  excavation  about  ten 
feet  deep.    On  the  morning  of  that  day  appellee,  hav- 
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ing  completed  his  active  duties  as  switchman, 
changed  his  work  clothes  for  street  clothes  and 
started  walking  along  said  path  to  go  to  the  clock  to 
register  out.  Before  he  reached  the  place  where  the 
path  was  torn  up  as  aforesaid,  the  engine  upon  which 
appellee  had  worked  during  the  twelve  hours  preced- 
ing came  along  in  charge  of  the  day  crew,  running 
in  the  direction  of  the  clock,  whereupon  appellee 
attempted  to  board  it  for  the  purpose  of  avoiding  the 
excavation  in  the  path,  and  for  the  purpose  of  arriv- 
ing at  the  clock  more  quickly,  and  in  so  doing  suf- 
fered an  injury  resulting  in  the  lossUf  his  left  foot 
above  the  ankle  joint.  Appellee  had  been  so  engaged 
as  a  switchman  for  two  months,  during  which  time 
appellant  had  in  force  a  rule  printed  in  its  rule  book 
prohibiting  any  employes  from  riding  on  a  switch 
engine  except  the  employes  engaged  at  the  time  an  its 
operation.  No  representative  of  appellant  had  in- 
formed appellee  of  the  existence  of  the  rule.  When 
he  began  work  for  appellant,  two  months  prior  to.  his 
injury,  he  was  furnished  a  rule  book  printed  in  a 
foreign  language,  which  he  could  not  read.  He 
returned  the  book  to  appellant  *s  employment  office, 
and  advised  the  person  in  charge  that  the  book  was 
printed  in  a  language  which  he  could  not  read,  and 
was  thereupon  informed  that  rule  books  printed  in 
the  English  language  were  not  at  that  time  in  stock. 
He  was  requested  to  return  later  that  he  might  be 
furnished  a  ride  book  printed  in  English.  Appellee 
was  thereafter  on  several  occasions  in  the  employ- 
ment office  but  made  no  request  for  such  a  book,  and 
none  was  furnished  him.  At  no  time  prior  to  his 
injury  had  appellee  boarded  a  switch  engine  after 
discontinuing  his  active  duties,  for  the  purpose  of 
riding  to  the  clock  to  register  out,  but  on  several 
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occasions  he  had  ridden  on  the  engine  fr^m  a  point 
near  the  clock  to  the  point  where  he  changed  his 
street  clothes  for  work  clothes  and  began  his  active 
duties  for  the  night. 

The  board  finds  also  as  facts  that  appellee  received 
his  injuries  *'by  an  accident  arising  out  of  and  in 
the  course  of  the  employment,'*  and  that  his  injury- 
was  not  due  to  his  own  wilful  misconduct. 

On  the  finding  the  board  awarded  appellee  com- 
pensation for  125  weeks  at  the  rate  of  $11.06  per 
week  under  the  provisions  of  subdivision  (e)  of  ^31 
of  the  Worbftien's  Compensation  Act.  Acts  1915 
p.  392. 

Section  59  of  the  act  provides  that  in  each  proceed- 
ing before  it,  the  board  shall  make  and  file  a  state- 
ment of  the  facts.    We  are  first  required  to 

1.  determine  whether  under  the  finding  it 
appears  that  appellee  received  his  injury  **by 
an  accident  arising  out  of  and  in  the  course  of  the 
employment.''  It  will  be  observed  that  the  state- 
ment  of  facts  includes  a  finding  that  such  was  the 
origin  of  the  injury.  However,  a  statement  of  facts 
should  consist  of  ultimate  facts,  and  should  not 
include  either  evidentiary  facts  or  conclusions  of 
law.  To  determine  that  a  certain  injury  was  the 
result  of  an  accident,  or  that  it  arose  out  of  or  in  the 
course  of  the  employment,  or  that  it  was  or  was  not 
due  to  the  wilful  misconduct  of  the  person  involved, 
as  those  terms  are  used  in  the  act,  requires  that  cer- 
tain fixed  legal  principles  be  applied  to  the  ultimate 
facts  of  the  particular  case.  It  follows  that  such  an 
inquiry  involves  a  law  question,  and  therefore  that 
the  restilt  of  such  inquiry,  as  that  the  accident  did  or 
did  not  arise  out  of,  or  in  the  course  of,  the  employ- 
ment, or  whether  it  was  due  to  wilful  misconduct,  is 
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a  legal  conclusion  rather  than  an  ultimate  fact.  Lag- 
ler  V.  Roch  (1914),  57  Ind.  App.  79,  104  N.  E.  Ill; 
In  re  Mathewson  (1917),  (Mass.)  116  N.  E.  831; 
Dietzen  Co.  v.  Industrial  Board  (1917),  279  HI.  11, 
116  N.  E.  684. 

However,  since  it  is  within  the  province  of  the 
board  to  determine  in  the  first  instance  whether  an 
injury  involved  in  the  proceeding  before  it' 

2.  was  the  result  of  an  accident,  and  whether  it 
arose  out  of,  and  in  the  course  of,  the  employ- 
ment, it  is  proper  for  the  board  to  include  in  its  find- 
ing its  general  conclusions  respecting  such  matters. 

Such  conclusions,  however,  are  reviewable  by 

3.  this  court,  and  when  so  reviewed;  they  are 
binding  on  this  court  only  when  justified  by 

the  ultimate  facts  which  must  be  included  in  the 
finding  in  order  that  such  legal  conclusions  may  be 
sustained.  It  follows  that  we  cannot  consider  such 
conclusions  of  law  in  determining  whether  under  the 
tdtimate  facts  the  injury  here  was  the  result  of  an 
accident,  and  whether  it  arose  out  of,  and  in  the 
course  of,  the  employment  as  those  terms  are  used 
in  the  act. 

It  is  not  contended  that  the  injury  here  was  not  the 

result  of  an  accident  as  that  term  is  used  in  the  act. 

We  shall  therefore  give  that  element  no  fur- 

4.  ther  consideration.    It  appears  from  the  find- 
ing that  at  the  time  when  appellee  was  injured, 

although  he  had  completed  his  hours  of  active  ser- 
vice as  a  switchman  for  that  night,  yet  he  was  pro- 
ceeding to  the  discharge  of  a  further  duty  of  his 
employment  required  of  him  by  his  employer;  that 
is,  he  was  proceeding  to  register  out.  We  therefore 
conclude  that  the  injury  was  suffered  in  the  course 
of  the  employment.    The  phrase  ' '  in  the  course  of, ' ' 
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as  used  in  our  act  and  similar  acts,  has  reference  to 
the  time,  place,  and  circumstances  under  which  the 
accident  takes  place,  as  distinguished  from  the 
origin  or  cause  of  the  accident.  Such  phrase  relates 
to  the  circumstances  under  which  an  accident  of  a 
given  character  or  quality  takes  place.  Fitzgerald  v. 
Clarke  &  Son  (1908),  1  B.  W.  C.  C.  197;  Dietzen  Co. 

m  

V.  Industrial  Board,  supra. 

The  following  facts  bear  more  particularly  on  the 
question  whether  the  accident  arose  out  of  the  em- 
ployment: The  path  being  obstructed  as  indicated, 
appellee  attempted  to  board  the  engine  before  he  had 
reached  such  obstruction,  and  as  a  result  he  was 
injured.  In  attempting  to  board  the  engine  two  pur- 
poses or  motives  actuated  him :  First,  he  desired  to 
avoid  the  obstruction,  and,  second,  that  he  might 
reach  the  clock  and  register  out  more  quickly.  In 
attempting  to  board  the  engine  he  was  violating 
appellant's  rules,^but  appellant  had  not  advised  him 
that  there  was  such  a  rule,  and  a  book  containing 
such  rule  printed  in  a  language  which  he  could  read 
had  not  been  furnished  him.  Appellee  had  at  no  time 
theretofore  attempted  to  board  a  switch  engine  after 
he  had  completed  his  active  duties  for  the  day  that 
he  might  ride  to  the  point  of  the  clock  to  register  out, 
but  he  had  ridden  in  the  other  direction  as  indicated. 

The  burden  was  on  appellee  to  establish  the  facts 

necessary  to  support  a  conclusion  that  the  accident 

arose  out  of  the  employment,  and  hence  there 

5.  are  certain  facts  not  found  that  should  be  con- 
sidered also :  Thus,  it  is  not  found  that  there 
was  not  a  path  around  the  excavation,  or  that  there 
was  not  some  other  route  to  the  clock,  or  that  appellee 
did  not  know  of  the  existence  of  the  rule  from  some 
other  source  than  appellant,  or  that  there  was  any 
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Gustom  for  the  employes  to  ride  the  engine  as 
appellee  attempted  to  do,  or  what  knowledge  appel- 
lant had  on  the  subject,  or  that  the  engine  was  in 
motion  on  the  other  occasions  when  appellee  boarded 
it  and  rode  in  the  opposite  direction,  or  what  was  the 
speed  of  the  engine  when  appellee  attempted  to 
mount  it  on  the  occasion  involved  here.  It  would 
seem  that  in  the  process  of  attempting  to  classify 
appellee's  conduct  here  as  being  reasonably  incident 
to  his  employment  the  weight  of  such  unf ound  facts 
should  count  against  him. 

We  proceed  to  the  question  of  whether  it  appears 
here  that  the  injury  arose  out  of  the  employment. 
The  language  **  injury  by  accident  arising  out  of,  and 
in  the  course  of  the  employment, '^  as  found  in  our 
act,  is  taken  literally,  but  perhaps  remotely  from  the 
English  Workmen's  Compensation  Act  of  1897,  that 
act  containing  a  provision  to  the  effect  that  the 
employer  shall  be  held  liable  in  cases  otherwise  com- 
ing within  the  act  where  *' personal  injury  by  acci- 
dent arising  out  of,  and  in  the  course  of  the  employ- 
ment is  caused  to  a  workman/'  L.  R.  Stat.  60-61, 
Vict.  p.  53.  The  same  language  is  found  also  in  the 
English  act  of  1906.  6  Edw.  VII,  ch.  58 ;  2  Honnold, 
Workmen's  Compensation  1686. 

"  *It  is  common  learning,  that  the  adjudged  con- 
struction of  the  terms  of  a  statute  is  enacted,  as  well 
as  the  terms  themselves,  when  an  act,  which  has  been 
passed  by  the  legislature  of  one  state  or  country,  is 
afterwards  passed  by  the  legislature  of  another 
•  •  •  for  if  it  were  intended  to  exclude  any 
known  construction  of  a  previous  statute,  the  legal 
presumption  is  that  its  terms  would  be  so  changed  as 
to  effect  that  intention.'  "    Jarvis  v.  Hitch  (1903), 
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161  Ind  217,  67  N.  E.  1057 ;  Commonwealth  v.  Hart- 
nett  (1855),  3  Gray  (Mass.)  450.  In  harmony  with 
such  rule  it  is  held  that,  in  construing  any  language 
contained  in  a  state  Workmen's  Compensation  Act, 
the  construction  placed  on  such  language  as  con- 
tained in  the  English  act  by  the  courts  of  that  juris- 
diction prior  to  the  enactment  of  the  former  is  very 
persuasive.  Jarvis  v.  Hitch,  supra;  Ocean  Accident, 
etc.,  Co.  V.  Industrial  Accident  Comm.  (1916),  173  Cal. 
313,  159  Pac.  1041,  L.  E.  A.  1917B  336;  Powers  v. 
Hotel  Bond  Co.  (1915),  89  Conn.  143,  93  Atl.  245;  1 
Honnold,  Workmen 's  Compensation  p.  29. 

We  therefore  proceed  to  an  examination  of  some 
of  the  English  decisions.  Plumb  v.  Cobden  Flour 
Mills  Co.,  6  B.  W.  C.  C.  245,  decided  by  the  Court  of 
Appeals  of  England  in  1913,  involved  an  injury  suf- 
fered by  a  workman  while  stacking  bundles  of  sacks 
in  the  mill  of  his  employer.  On  one  occasion  when 
the  pile  of  sacks  had  reached  a  height  rendering  it 
inconvenient  to  pitch  the  bundles  up,  the  workman 
and  those  assisting  him  fastened  a  rope  to  the  bun- 
dles and  extended  it  around  a  shafting  that  revolved 
near  the  ceiling,  and  not  intended  for  such  use,  and 
thus  proceeded  to  lift  the  bundles.  The  work  went 
well  for  a  while,  but  eventually  a  bundle  got  fast  in 
the  shafting,  and  the  workman  as  a  consequence 
became  entangled  in  the  rope  and  thus  was  injured. 
The  court  held  that  as  the  workman  undertook  to  do 
his  work  in  a  perilous  and  unreasonable  way,  there 
being  no  emergency  requiring  him  to  do  so,  the  acci- 
dent did  not  arise  out  of  the  employment.  The 
Plumb  case  having  been  appealed  to  the  House  of 
Lords,  was  examined  by  that  body  sitting  as  a  court. 
7  B.  W.  C.  C.  1.  In  the  opinion,  Viscount  Haldane  dis- 
cusses the  subject  of  tests  that  may  be  applied  in 
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determining  whether  the  particular  accident  arose 
out  of  the  employment,  and  develops  that  that  test 
must  be  selected  which  fits  the  circumstances  of  the 
particular  case.  He  suggests  as  a  test  applicable 
there,  as  well  as  here,  the  following:  ''Was  the  risk 
one  reasonably  incidental  to  the  employment!'* 
More  specifically  he  quotes  as  applicable  the  follow- 
ing from  Barnes  v.  Nunnery  Colliery  Co.  (1911),  5 
B.  W.  C.  C.  195 :  ''The  unfortunate  deceased  lost  his 
life  from  the  new  and  added  peril  to  which  by  his 
own  conduct  he  exposed  himself,  not  to  any  peril 
which  his  contract  of  service,  directly  or  indirectly, 
involved  or  at  all  obliged  him  to  encounter.  It  was 
not,  therefore,  reasonably  incidental  to  his  employ. 
That  is  the  crucible  test.  *  * 

In  the  Barnes  case  a  boy,  employed  to  attach 
corves  (a  sort  of  basket  or  tub)  to  an  endless  rope 
used  in  lifting  coal  from  a  mine,  attempted  to  ride 
into  the  mine  in  one  of  the  tubs,  and  was  killed. 
There  was  a  rule  against  such  practice,  but  it  was 
habitually  ignored.  That  case  was  before  both  the 
Court  of  Appeals  and  the  House  of  Lords,  the  deci- 
sion by  each  court  being  that  the  accident  did  not 
arise  out  of  the  employment.  In  the  decision  by  the 
Court  of  Appeals,  as  reported  in  4  B.  W.  C.  C.  43, 
Cozens-Hardy,  M.  R.,  in  his  opinion  quotes  from 
Brice  v.  Lloyd,  2  B.  W.  C.  C.  26  as  follows:  "  'But 
where,  as  here,  a  man  chooses  to  go  to  a  dangerous 
place  where  he  has  no  business  to  go,  incurring  a 
danger  of  his  own  choosing  and  one  altogether  out- 
side any  reasonable  exercise  of  his  employment,  in 
my  opinion,  if  he  meets  with  an  accident,  it  cannot  be 
said  that  the  accident  arose  out  o^  his  employment.^  '* 
The  decision  by  the  House  of  Lords  is  reported  in  5 
B.  W.  C.  C.  195,  supra.    In  the  opinion  in  that  case 
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Lord  Atkinson  distinguishes  between  the  negligent 
doing  of  a  thing  which  a  workman  is  employed  to  do, 
and  the  doing  of  a  thing  not  reasonably  incident  to 
the  employment,  and  says  in  substance  that  a  peril 
which  arises  from  the  negligent  manner  in  which  an 
employe  does  his  work  in  most  cases  should  be  held 
to  be  a  risk  incidental  to  the  employment,  but  respect- 
ing the  other  class  of  cases  he  says  by  way  of  iUus- 
tration :  ' '  For  example,  if  a  master  employs  a  ser- 
vant to  carry  his  (the  master's)  letters  on  foot  across 
the  fields  on  a  beaten  path,  or  on  foot  by  road  to  a 
neighboring  post  office,  and  the  servant,  having  got 
the  letters,  went  to  the  stables,. mounted  his  master's 
horse,  and  proceeded  to  ride  across  country  to  the 
post  office,  was  thrown  and  killed;  or  went  to  his 
master's  garage,  took  out  his  motor  car  and  pro- 
ceeded to  drive  by  road  to  the  post  office,  came  into 
collision  with  something  and  was  killed,  it  could  not 
be  held,  I  think,  according  to  reason  or  law,  that  the 
injury  to  the  servant  arose  out  of  his  employment, 
although,  in  one  sense,  he  was  about  to  do  ultimately 
the  thing  he  was  employed  to  do,  namely,  to  bring  his 
master's  letters  to  the  post." 

In  the  Brice  case,  supra,  workmen  were  accus- 
tomed to  eat  their  dinners  on  the  premises  and  a 
dining  room  was  provided  for  that  purpose.  The 
workmen,  however,  were  not  required  to  eat  their 
dinners  in  the  dining  room,  but  were  at  liberty  to  do 
so  anywhere  on  the  premises.  Brice  climbed  on  top 
of  some  vats  filled  with  hot  water  that  he  might  eat 
his  dinner  there.  In  attempting  to  return  he  feU 
through  an  opening  in  the  vat  and  was  scalded.  The 
Court  of  Appeals  l;eld  that  the  accident  did  not  arise 
out  of  the  employment.  In  the  course  of  his  opinion 
Cozens-Hardy,  M.  E.,  said:     **This   workman   was 
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not  bound  to  get  his  meals  in  the  dining  room.  But  it 
is  quite  another  proposition  to  say  that  though  he 
was  not  bound  to  get  his  meals  in  the  dining  room  he 
-was  entitled  to  get  them,  as  it  was  put  in  the  course 
of  the  argument,  on  the  top  of  the  roof  and  to  climb 
tip  there  by  a  ladder,  or  in  cold  weather  on  the  top  of 
a  hot-water  tank,  getting  there  by  means  which 
imposed  considerable  risk  on  the  excursionist.  ^  ^  And 
in  the  course  of  his  opinion,  Farwell,  L.  J.,  in  com- 
menting on  the  conduct  of  Brice,  says:  **But  the 
employment  does  not  extend  to  the  doing  of  things 
which  are  unreasonable.  ^ ' 

In  Pritchard  v.  Torkington  (1914),  7  B.  W.  C.  C. 
719,  where  a  workman  crossed  a  railroad  track  in 
front  of  a  train  in  place  of  over  a  bridge  provided 
for  that  purpose,  it  was  held  that  the  workman  had 
exposed  himself  to  added  risk,  not  reasonably  inci- 
dental to  the  employment,  and  that  the  accident  did 
.  not  arise  out  of  the  employment. 

In  M'Daid  v.  Steel,  decided  by  the  Court  of  Ses- 
sion of  Scotland  (1911),  4  B.  W.  C.  C.  412,  where  a 
boy  was  employed  to  deliver  fish  to  a  kitchen  situ- 
ated on  the  third  floor,  and  where  he  went  by  way  of 
an  automatic  hoist  in  place  of  the  stairways,  there  is 
a  like  holding. 

^  In  Hendry  v.  United  Collieries  (1910),  3  B.  W.  C. 
C.  567,  decided  by  the  same  court,  where  a  man  on 
leaving  his  work,  instead  of  going  by  the  usual  route, 
proceeded  along  a  perilous  path  and  as  a  conse- 
quence was  injured,  there  was  a  like  holding,  the 
court  citing  as  controlling  Morrison  v.  Clyde,  etc., 
Trustees  (1908),  46  Scot.  L.  B.  40,  where  a  workman 
on  leaving  the  plant  for  the  purpose  of  going  to  din- 
ner attempted  to  get  on  a  wagon  moving  in  the  same 
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direction,  and  as  a  consequence  was  thrown  under 
the  wagon  and  injured. 

In  M'Laren  v.  Caledonian  R.  Co.  (1911),  48  Scot. 
L.  K.  885,  5  B.  W.  C.  0.  492,  a  canal  overseer  em- 
ployed by  a  railroad  company  was  returning  to  his 
office  after  transacting  some  business  for  the  com- 
pany. He  took  a  short  cut  along  the  line,  in  place  of 
going  by  the  proper  route,  and  was  run  over  and 
killed  by  a  train.  In  holding  that  the  accident  arose 
in  the  course  of,  but  not  out  of,  the  employment,  the 
Court  of  Sessions,  by  its  Lord  President,  suggested 
a  test  possibly  not  applicable  under  all  circum- 
stances, using  the  following  language :  *  *  Now,  when- 
ever you  are  about  your  master  ^s  business,  the  ques- 
tion of  whether  an  accident  which  comes  about  arises 
out  of  your  employment  or  not  may  be  tested — I 
would  not  say  decided — ^but  it  may  be  tested  by  put- 
ting the  question :  Was  the  accident  which  happened 
one  of  the  ordinary  risks  which  a  person  in  that 
employment  is  subjected  tof  and,  also,  *'Has  the 
servant  by  this  action  increased  the  risks  of  his  em- 
ployment! ^*  Wemyss  Coal  Co.  v.  Symon  (1912),  6  B. 
W.  C.  C.  298;  Review.  Cumming  (1911),  5  B.  W.  C. 
C.  483, 48  Scot.  L.  E.  831 ;  Spooner  v.  Detroit  Saturday 
Night  Co.  (1915),  187  Mich.  125, 153  N.  W.  657,  L.  B. 
A.  1916A  17,  9  N.  C.  C.  A.  647,  and  note ;  Schelf  v. 
Kishpaugh  (1914),  37  N.  J.  L.  J.  173;  Hewitt's  Case 
(1916),  225  Mass.  1,  113  N.  E.  572,  L.  R.  A.  1917B 
249;  Cavanagh  v.  Tyson,  etc.,  Co.  (1917),  227  Mass. 
437,  116  N.  E.  818;  Duhe's  Case  (1917),  226  Mass. 
595,  116  N.  E.  234;  Northern  Illinois,  etc,,  Traction 
Co.  V.  Industrial  Board  (1917),  279  HI.  565,  117  N. 
E.  95. 

We  recognize  that  the  facts  in  many  of  these  cases 
are  not  entirely  similar  to  the  facts  in  the  case  at 
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bar,  there  being  in  certain  of  them  elements 
6,  additional  to  those  involved  here.  The  courts 
in  compensation  cases  have  frequently  recog- 
nized the  difficulty  of  determining  in  any  particular 
case  whether  an  injury  is  suffered  by  an  accident 
arising  out  of  the  employment,  by  applying  the  stan- 
dard of  some  other  case,  and  as  a  consequence  have 
frequently  said  that  each  case  must  be  determined 
from  a  consideration  of  its  own  facts.  In  the  case  at 
bar  we  are  impressed  that  the  accident  arose  from  a 
peril  added  by  the  conduct  of  the  appellee ;  that  the 
act  of  attempting  to  get  on  the  engine  in  motion  while 
proceeding  to  the  time  clock  was  not  reasonably  inci- 
dental to  his  employment,  but  rather  was  an  act  done 
purely  for  his  own  convenience.  It  cannot  be  said 
that  the  attempt  to  mount  the  locomotive  was  in  the 
interest  of  the  employer,  or  for  the  purpose  of  expe- 
diting  the  employer's  work,  since  the  employer  was 
not  interested  in  the  speedy  checking  out  of  appellee, 
but  interested  only  in  the  diecking  out  being  accom- 
plished. In  our  judgment  the  facts  do  not  present  a 
situation  wherein  the  employe  negligently  performed 
a  duty,  or  was  guilty  of  negligence  in  the  perform- 
ance of  a  duty,  but  rather  a  case  wherein  he  attempted 
unnecessarily  to  do  a  perilous  act,  not  reasonably 
incident  to  his  employment.  We  therefore  conclude, 
tmder  the  finding,  that  the  accident  did  not  arise  out 
of  the  employment.  Had  appellee,  while  proceeding 
along  the  path  towards  the  clock,  merely  been  guilty 
of  some  negligent  act  or  omission,  or  had  he,  by  rea- 
son of  the  obstruction,  undertaken  to  traverse  or 
cross  the  railroad,  and  thus  been  run  against  by  the 
locomotive,  or  had  he  been  actually  engaged  in  con- 
nection with  the  operation  of  the  locomotive,  and 
required  to  get  on  and  off  of  it  in  the  course  of  the 
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employment,  and  attempted  to  do  so  in  a- negligent 
manner,  perhaps  we  should  arrive  at  a  different  con- 
clusion. Por  illustrative  cases,  see  Robertson  v. 
Allan  Brothers  &  Co.  (1908),  1  B.  W.  C.  C.  172 ;  W  R. 
Rideout  Co.  v.  PUlsbury  (1916),  173  Cal.  132,  159 
Pac.  435;  Beaudry  v.  Watkins  (1916),  191  Mich.  445, 
158  N.  W.  16,  L.  R.  A.  1916F  576;  Keenan  v.  Flem- 
ington  Coal  Co.  (1902),  40  Scot.  L.  E.  144,  4  N.  C.  C. 
A.  122;  Brown  v.  City  of  Decatur  (1914),  188  HI. 
App.  147;  Rayner  v.  Sligh  Furniture  Co.  (1914),  180 
Mich.  168,  146  N.  W.  665,  L.  R.  A.  1916A  22,  Ann. 
Cas.  1916A  386 ;  Kimbol  v.  Industrial  Accident  Comm. 
(1916),  173  Cal.  351, 160  Pac.  150,  L.  R.  A.  1917B  595. 

The  sufficiency  of  the  evidence  is  also  challenged. 
The  evidence  in  the  main  is  in  harmony  with  the 
finding.  There  was  evidence  tending  to  establish, 
however,  the  following  facts,  not  included  in  the 
finding:  The  locomotive  was  moving  backwards  at 
the  rate  of  about  ten  miles  per  hour,  drawing  a  train 
of  cars,  and  appellee,  holding  his  dinner  bucket  in  his 
hand,  in  attempting  to  get  on  the  engine  between  it 
and  the  first  car,  slipped,  and  was  thrown  under  the 
car.  There  were  other  paths  leading  to  the  clock 
from  the  point  where  appellee  changed  his  clothing 
besides  the  obstructed  one.  The  locomotive  was  an 
ordinary  switching  engine  with  a  step  in  front 
designed  for  the  crew  to  ride  on.  The  evidence  did 
not  disclose  whether  it  was  customary  for  the  crew 
to  get  on  this  step  while  the  engine  was  moving. 

It  is  our  judgment,  also,  from  a  consideration  of 
the  evidence,  that  the  accident  arose  in  the  course  of 
the  employment,  but  that  it  did  not  arise  out  of  the 
employment.    Our  conclusion  necessitates  a  reversal. 

Our  Workmen's  Compensation  Act  does  not  spe- 
cifically direct  what  shall  be  the  mandate  of  this 
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court  in  case  of  reversal.    It  is  our  judgment, 
7.     however,  that  the  mandate  should  be  regu- 
lated by  the  facts  of  the  particular  case.    In 
the  case  at  bar  it  appears  to  us  that  the  ends  of  jus- 
tice wiU  more  nearly  be  met  by  directing  a  rehearing 
before  the  board,  if  appellee  desires  such  rehearing. 
The  award  is  reversed,  with  orders  as  indicated. 

Note. — Reported  in  118  N.  E.  162.  Workmen's  compensation: 
accidents  deemed  to  arise  out  of  and  in  the  course  of  the  employ- 
ment, L.  R.  A.  1016A  40,  232,  L.  Rw  A.  1917D  114,  Ann.  Gas.  1913C  4, 
1914B  498,  1916B  1293,  1918B  768. 


Cabl  Hagenbeck  and  Gbeat  Wallace  Shows 

Company  v.  Lbppbbt. 

[No.  9,911.    Filed  November  2,  1917.    Rehearing  denied  December 

19, 1917.] 

1.  liASTEB  AND  SERVANT. — Workmen*8  Compensation. — Injury  Aris- 
ing Out  ot  and  in  Course  of  Employment. — In  a  proceedings  for 
compensation  under  the  Workmen's  Compensation  Act  (Acts  1915 
p.  392),  evidence  that  claimant,  a  circus  employe,  while  engaged 
in  driving  a  team  used  in  hauling  equipment  from  the  show 
ground  to  the  railroad,  temporarily  left  the  team  in  care  of  a  fel- 
low workman  and  went  to  a  sleeping  car  to  get  a  drink  of  water, 
and  that,  while  returning  to  his  duties,  was  run  down  and  injured 
by  one  of  defendant's  cars,  is  sufficient  to  warrant  the  finding  that 
the  injury  arose  out  of  and  in  the  course  of  the  employment 
p.  264. 

2.  Master  and  Servant. — Workmen^s  Compensation  Act. — Power 
of  Legislature. — The  legislature  had  the  power  to  rest  the  plan  of 
the  Workmen's  Compensation  Act  (Acts  1915  p.  392),  on  a  con- 
tractual basis,  and  to  provide  that  every  contract  of  service  made 
by  those  coming  within  the  act  should  be  subject  to  its  terms  and 
provisions,    p.  265. 

3.  Master  and  Servant. — Workmen* s  Compensation  Act. — Accept- 
ance,— ^Acceptance  of  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392)   is  not  compulsory,  but  voluntary,     p.  266. 

4.  Master  and  Servant. — Workmen^s  Compensation  Act. — Appeal. 
— Acceptance. — Presumption. — Provisions  of  Act  as  Part  of  Con- 
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tract  of  /Service. — On  an  appeal  from  an  award  of  comi)ensation 
under  the  Workmen's  Compensation  Act  (Acts  1915  p.  392),  where 
there  Is  nothing  in  the  record  to  indicate  or  suggest  that  either 
party  gave  notice  of  exemption  as  provided  in  {3,  it  will  be  con- 
clusively presumed  that  they  accepted  the  provisions  of  the  act, 
and  every  provision  thereof  becomes  a  part  of  the  contract  of 
service,    p.  266. 

5.  Masteb  and  Servant. — WorJcmen'a  Compensation  Act. — Injury 
Out  of  State.— Right  to  Compensation.— Under  |20  of  the  Work- 
men's Compensation  Act  (Acts  1915  p.  392),  providing  that  every 
employer  and  employe,  except  as  provided  in  {19,  shall  be  bound 
by  the  provisions  of  the  act  whether  the  injury  occurs  within 
the  state  or  in  some  other  state  or  foreign  country,  the  employe's 
right  to  compensation,  being  contractual,  accompanies  the  employe 
wherever  he  goes  until  the  contract  of  service  is  terminated, 
p.  267. 

6.  CoNTBAOTS. — Construction. — Law  Governing. — The  statutes  of 
the  state  where  a  contract  is  made,  which  are  in  force  at  the 
time  and  applicable,  become  a  part  of  the  contract  and  must  be 
read  into  it,  except  where  the  contract  discloses  an  intention  to 
depart  therefrom,    p.  267. 

7.  Statutes. — Construction. — Conflicting  Provisions. — ^Where  the 
provisions  of  a  statute  conflict,  it-  is  the  duty  of  the  courts  to 
reconcile  them,  if  possible,  so  as  to  sustain  the  act  and  carry  out 
its  purposes,    p.  268. 

8.  Masteb  and  Sebvant. — Workmen's  Compensation  Act. — Conn 
struction. — Injury  Outside  of  State. — Conflicting  Provisions. — 
The  provision  of  §20  of  the  Workmen's  Compensation  Act  (Acta 
1915  p.  392),  bringing  within  the  statute  cases  in  which  the 
injuries  are  received  outside  the  state,  can  be  defeated  only  by 
other  words  within  the  act  which  are  equally  plain,  unmistakable 
and  rigid,    p.  268. 

9.  Masteb  and  Sebvant. — Workmen's  Compensation  Act. — Pro- 
cedure.— Under  the  Workmen's  Compensation  Act  (Acts  1915  p. 
392),  providing  that  the  Industrial  Board  shall  prescribe  its  own 
procedure,  the  rules  of  procedure  prescribed  in  the  Civil  Code  are 
not  available  in  matters  before  the  board,    p.  269. 

10.  Evidence. — Judicial  Notice. — Rules  of  Industrial  Board, — Plea 
in  AbatemevU. — ^The  court  on  appeal  cannot  take  Judicial  knowl- 
edge of  the  rules  of  procedure  prescribed  by  the  Industrial  Board, 
so  that  error  assigned  on  the  overruling  of  a  plea  in  abatement 
presents  no  question  for  review,  where  no  rule  permitting  the 
filing  of  such  a  plea  has  been  brought  into  the  record,    p.  269. 

From  the  Industrial  Board  of  Indiana. 
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Proceedings  for  compensation  under  the  Work- 
'men's  Compensation  Act  by  John  Leppert  against 
the  Carl  Hagenbeck  and  Great  Wallace  Shows  Com- 
pany.   From  an  award  for  applicant,  the  defendant 
appeals.    Affirmed. 

Walter  Myers,  Robert  A.  Adams  and  H.  B.  Alex- 
ander, for  appellant. 

P.  J.  Lauck,  for  appellee. 

Dausmak,  J. — ^Appellant  is  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Indiana,  and  is  engaged  in  the  business 
of  conducting  a  show.  Appellee  is  a  resident  of  the 
city  of  Indianapolis,  said  state,  and  at  the  time  of  the 
action  hereinafter  referred  to  he  was  nineteen  years 
of  age.  On  July  31, 1916,  appellee  was  employed  by 
appellant,  his  work  to  be  that  of  a  hostler.  The  con- 
tract of  employment  was  made  at  Indianapolis,  and 
at  the  time  of  making  the  contract  both  parties  were, 
and  ever  since  have  been,  inhabitants  of  said  state. 
The  show  proceeded  westwardly,  and  appellee  accom- 
panied it  as  such  employe.  On  August  7,  1916,  the 
show  was  in  Joliet,  Illinois.  Appellee  began  work  at 
five  o  'clock  on  the  morning  of  that  day  and  remained 
on  duty  continuously  until  injured  as  hereinafter 
stated.  About  eight  p.  m.  he  was  driving  a  team  and 
was  engaged  in  hauling  equipment  from  the  show 
ground  to  the  railroad  and  in  loading  cars.  He  con- 
tinued in  this  work  until  about  an  hour  after  mid- 
night, when  he  temporarily  left  his  team  in  care  of  a 
fellow  workman  and  *  *  went  to  the  sleeping  car  to  go 
to  the  toilet  and  get  a  drink  of  water. ' '  The  sleeping 
car  was  standing  on  a  track  a  short  distance  from 
where  he  left  his  team.  There  were  a  number  of 
tracks  there  and  a  switch  engine  was  engaged  in 
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switching.  While  crossing  one  of  these  tracks  on  his 
way  back  to  his  team  he  was  knocked  down  by  one  of 
appellant  ^s  moving  cars,  which  ran  over  his  right 
arm.  He  was  taken  to  a  local  hospital,  and  his  arm 
was  amputated  below  the  elbow. 

On  October  20,  1916,  appellee  filed  with  the  Indus- 
trial Board  his  petition  for  an  award,  and  a  hearing 
was  held  before  the  Hon.  Samuel  R.  Artman,  a  mem- 
ber of  said  board.  Appellant  filed  special  answers 
and  made  a  defense  on  the  merits.  A  finding  and  an 
award  were  made  by  said  member.  Appellant  pro- 
cured a  review  and  thereupon  the  full  board  found, 
among  other  things,  that  appellee's  injury  resulted 
from  an  accident  arising  out  of  and  in  the  course  of 
his  employment,  and  awarded  him  compensation. 
Under  the  provisions  of  '^'^  43  and  44  Workmen's 
Compensation  Act,  Acts  1915  p.  392,  the  board 
ordered  the  conunuted  value  of  the  award  to  be  paid 
in  a  lump  sum  to  a  trustee  to  be  appointed  by  the 
circuit  or  superior  court  of  Marion  county,  Indiana. 

The  only  error  assigned  which  this  court  can  rec- 
ognize is  that  the  award  is  contrary  to  law.  By  the 
most  liberal  construction  of  appellant's  brief  it  may 
be  said  that  two  propositions  are  presented  in  sup- 
port of  said  assignment;  (1)  The  evidence  does  not 
warrant  the  finding  that  the  injury  by  accident  arose 
out  of  and  in  the  course  of  the  employment;  and  (2) 
the  evidence  shows  that  appellee  received  his  injury 
outside  the  State  of  Indiana. 

(1)     We  must  decide  against  appellant  on 

1.     its  first  contention.    Holland,  etc.,  Sugar  Co. 
V.  Shraluka  (1917),  64  Ind.  App.  545,  116  N. 
E.  330. 

(2)  The  ultimate  purpose  of  the  Workmen's  Com- 
pensation Act,  supra,  is,  of  course,  to  promote  the 
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welfare  of  the  state.  To  attain  that  end  the 
2.  legislature  adopted  a  comprehensive  plan 
which  provides  **  compensation  for  personal 
injury  or  death  by  accident  arising  out  of  and  in  the 
conrse  of  the  employment,**  excepting  only  where 
the  injury  or  death  is  due  to  the  workman  *s  wilful 
misconduct.  Among  its  beneficent  purposes  are 
these :  to  furnish  reli-ef  to  such  injured  workmen  as 
would  otherwise  be  without  remedy — as  a  matter  of 
justice  rather  than  charity ;  to  shield  employers  from  * 
vexatious,  costly,  and  hazardous  litigation;  and  ulti- 
mately to  put  the  burden,  if  any,  on  the  public  where 
it  rightfully  belongs.  That  the  legislature  had  the 
power  to  rest  this  plan  on  a  contractual  basis,  and 
to  provide  that  every  contract  of  service  made  by 
those  who  come  within  the  act  shall  be  subject  to 
the  terms  and  provisions  thereof,  there  can  be  no 
doubt.  Whether  the  legislature  exercised  that  power 
must  be  determined  from  the  act  itself.  The  legisla- 
tive intent  as  to  this  point  is  manifested  by  the  fol- 
lowing provisions  of  the  act : 

'^Sec.  2.  From  and  after  the  taking  effect  of  this 
act,  every  employer  and  every  employe,  except  as 
herein  stated,  shall  be  presumed  to  have  accepted  the 
provisions  of  this  act  respectively  to  pay  and  qccept 
compensation  for  personal  injury  or  death  by  acci- 
dent arising  out  of  and  in  the  course  of  the  employ- 
ment, and  shall  be  bound  thereby;  unless  he  shall 
have  given,  prior  to  any  accident  resulting  in  injury 
or  death,  notice  to  the  contrary  in  the  manner  herein 
provided. 

**Sec.  4.  Every  contract  of  service  between  any 
employer  and  employe  covered  by  this  act,  written 
or  implied,  now  in  operation  or  made  or  implied 
prior  to  the  taking  effect  of  this  act,  shall,  after  the 
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act  has  taken  effect,  be  presumed  to  continue:  and 
every  such  contract  made  subsequent  to  the  takings 
effect  of  this  act  shall  be  presumed  to  have  been 
made  subject  to  the  provisions  of  this  act;  unless 
either  party  shall  give  notice,  as  provided  in  section 
3,  to  the  other  party  to  such  contract  that  the  provi- 
sions of  this  act  other  than  sections  10, 11  and  67  are 
not  intended  to  apply. 

**A  like  presumption  shall  exist  equally  in  the  case 
of  all  minors  unless  notice  of  the  same  character  be 
given  by  or  to  the  parent  or  guardian  of  the  minor. 

*'Sec.  6.  The  rights  and  remedies  herein  granted 
to  an  employe  subject  to  this  act  on  account  of  per- 
sonal injury  or  death  by  accident  shall  exclude  all 
other  rights  and  remedies  of  such  employe,  his  per- 
sonal representatives,  dependents  or  next  of  kin,  at 
common  law  or  otherwise  on  account  of  such  injury 
or  death. 

*'Sec.  20.  Every  employer  and  employe  under 
this  act,  except  as  provided  in  section  19,  shall  be 
bound  by  the  provisions  of  the  act  whether  injury  by 
accident  or  death  resulting  from  such  injury  occurs 
within  the  state  or  in  some  other  state  or  in  a  foreign 
country.  ^  ^ 

The  language  of  the  foregoing  sections  is  clear  and 
definite.     The  acceptance  of  the  act  is  not  compul- 
sory, but  voluntary.    There  is  nothing  in  the 

3.  record  to  indicate  or  even  suggest  that  either 
party  gave  notice  of  exemption  as  provided  in 
§3 ;  and  it  is  therefore  conclusively,  presumed 

4.  that  they  accepted  the  provisions  of  the  act. 
Having  elected  to  accept  the  act,  every  provi- 
sion thereof  became  a  part  of  the  contract  of  service. 
By  the  terms  of  the  statute  the  element  of  tort  is 
eliminated;  all  remedies  at  common  law  or  otherwise 
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are  excluded;  and  the  employe's  right  to  compensa- 
tion arises  out  of  the  contract.    This  right, 

5.  being  contractual,  accompanies  the   employe 
wherever  he  goes  and  abides  with  him  until 

the  contract  of  service  is  terminated,  **The  place 
where  the  accident  occurs, '^  said  the  Supreme  Court 
of  New  Jersey,  *  4s  of  no  more  relevance  than  is  the 
place  of  accident  to  the  assured  in  an  action  on  a 
contract  of  accident  insurance,  or  the  place  of  death 
of  the  assured  in  an  action  on  a  contract  of  life  insur- 
ance.'*  Rounsaville  v.  Central  R.  Co.  (1915),  87  N. 
J.  Law  371,  94  Atlantic  392.  This  would  be  true 
under  the  general  rule  that  the  statutes  of  the 

6.  state  where  a  contract  is  made,  which  statutes 
are  in  force  at  the  time  and  applicable  thereto, 

become  a  part  of  the  contract  and  must  be  read  into 
it,  except  where  the  contract  discloses  an  intention 
to  depart  therefrom.  6  E.  C.  L.  855;  Rounsaville  v. 
Central  R.  Co.,  supra;  In  re  Post  v.  Burger  <&  Gohlke 
(1916),  216  N.  Y.  544,  111  N.  E.  351,  Ann.  Cas.  1916B 
158;  Kennerson  v.  Thames  Towboat  Co.  (1915),  89 
Conn.  367,  94  Atl.  372,  L.  R.  A.  1916A  436.  Our 
statute  renders  inoperative  any  contractual  provision 
in  contravention  of  its  terms  (§15,  supra) ;  and 

5.  in  the  case  at  bar  there  was  no  attempt  to  con- 
tract against  any  provision  of  the  act.  When, 
therefore,  §20  of  this  act,  supra,  is  read  into  the  con- 
tract we  have  an  unmistakable  agreement  of  the 
parties  to  be  bound  by  the  provisions  of  the  act 
whether  the  **  injury  occurs  within  the  state  or  in 
some  other  state  or  in  a  foreign  country. '  * 

Appellant  contends,  however,  that  said  §20  is  over- 
come by  the  following  sections  which,  it  claims,  evi- 
dence an  intention  that  the  act,  supra,  shall  not  apply 
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to  cases  where  the  injury  is  received  outside  the 
state :  §27,  which  provides  that  the  employe  may  be 
required  to  submit  himself  to  an  examination  by  a 
duly  qualified  physician  or  surgeon;  §44,  which  pro- 
vides for  the  appointment  of  a  trustee  by  the  circuit 
or  superior  court  to  administer  commuted  awards; 
§54,  which  provides  that  the  board  or  any  member 
thereof  may  hold  sessions  at  any  place  within  the 
state;  §55,  which  provides  that  the  county  sheriff 
shall  serve  all  subpoenas  and  the  circuit  or  superior 
court  shall  enforce  the  attendance  of  witnesses ;  §58, 
which  provides  that  the  hearing  shall  be  held  in  the 
county  where  the  injury  occurred ;  and  §62,  which  pro- 
vides that  a  judgment  may  be  obtained  on  an  award 
by  filing  the  award  in  the  circuit  or  superior  court  of 
the  county  in  which  the  injury  occurred. 

We  do  not  deem  it  necessary  to, enter  upon  an 

extended  discussion  of  these  latter  sections.    For  the 

purposes  of  the  case  at  bar  it  is  su£Scient  to 

7.  say  that  where  the  provisions  of  a  statute 
apparently  conflict  it  is  the  duty  of  the  courts 

to  reconcile  them,  if  possible,  so  as  to  sustain  the  act 
and  carry  out  its  purposes.  We  are  of  the  opinion 
that  the  provisions  of  each  and  all  of  said  latter  sec- 
tions can  be  harmonized  with  the  preceding  sections 
without  violating  the  established  rules  of  statutory- 
construction.  But  the  time  to  do  this  in  detail  will 
be  when  a  case  is  before  us  which  directly  involves 
their  application.  Their  provisions  are  of  such  a 
nature  that  they  should  not  be  held  to  be  mandatory 
where  to  do  so  would  defeat  the  primary  purpose  of 
the  act.    The  provision  of  §20,  which  brings 

8.  within  the  statute  cases  in  which  the  injuries 
are  received  outside  the  state,  can  be  defeated 

only  by  other  words  within  the  statute  which  are 
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equally  plain,  unmistakable,  and  rigid.     Kennersqn 
V.  Thames  Towhoat  Co.,  supra. 

(2)    We  deem  it  advisable  to  state  that  we  have 

not  considered  the  assignment  of  error  that  **the 

commission  (board)  erred  in  overruling  appel- 

9.  lant's  amended  plea  in  abatement,*'  for  the 
following  reason :  The  rules  of  procedure  pre- 
scribed in  the  Civil  Code  are  not  available  in 

10.  matters  before  the  Industrial  Board.  The 
Workmen's  Compensation  Act,  supra,  pro- 
vides that  the  board  shall  prescribe  its  own  proce- 
dure. We  cannot  take  judicial  knowledge  of  the 
rules  of  the  board.  No  rule  permitting  the  filing  of 
pleas  in  abatement  has  been  brought  into  the  record, 
and  therefore  that  assignment  presents  nothing  for 
our  consideration. 

The  award  of  the  Industrial  Board  is  affirmed,  and 
by  virtue  of  the  statute  (Acts  1917  p.  154)  the  award 
is  increased  five  per  cent. 

Note. — ^Reported  in  117  N.  E.  531.  Workmen's  compensation: 
accidents  deemed  to  arise  out  of  and  in  the  course  of  tlie  employ- 
ment, see  note  ante  261;  right  to  and  effect  of  election  with 
respect  to  acceptance  of  provisions  of  act,  Ann.  Cas.  1015G  308, 
1918B  715;  applicability  of  act  to  injury  received  in  another  juris- 
diction, Ann.  Gas.  1914D  377,  1916B  162,  1918B  625. 


YoBK,  Beceiveb,  V.  Sun  Insurance  Company. 

[No.  9,103.    FUed  October  24, 1916.    Rehearing  denied  December  19, 

1917.] 

1.  Insitsange. — Fire  Insurance. — Delivery  of  Policy, — Payment  of 
Premium. — ^An  unconditional  delivery  of  a  policy  of  insurance  by 
the  insurer's  agent  to  the  insured  amounts  to  a  waiver  of  the 
advance  payment  of  the  premium,  especially  where  no  condition 
in  the  policy  makes  actual  payment  of  the  premium  a  condition 
precedent  to  the  attaching  of  liability,    p.  274. 
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2.  Insurance. — Fire  Insurance, — Cancellation  of  Policy. — Return 
hy  Mail. — ^Although  the  mere  return  by  mail  of  a  fire  insurance 
policy  to  the  insurer's  agent  would  not  of  itself  amount  to  can- 
cellation under  the  policy  provisions  giving  the  insured  the  right 
to  cancel  at  any  time,  yet,  if  the  policy  was  mailed  with  the 
obvious  purpose  of  cancellation,  receipt  by  the  agent  for  this  pur- 
pose would  amount  to  cancellation,    p.  275. 

3.  Insurance. — Fire  Insurance. — Right  of  CanceUatiwi. — Waiver. 
— ^When  an  insurer  is  cognizant  of  a  right  which  would  entitle  It 
to  declare  a  forfeiture  of  a  policy  of  insurance,  and  it  fails  to 
assert  such  right,  the  law  will  regard  the  insurer  as  having  waived 
the  right    p.  277. 

4.  INSURA.NCE. — Fire  Insurance,— lEstoppel  of  Insurer. — ^Where 
knowledge  is  brought  home  to  the  insurer  by  the  insured,  which 
is  of  such  a  character  as  to  give  the  insurer  a  right,  which,  if 
not  asserted  within  a  reasonable  time  would  induce  the  insured  to 
rely  thereon,  the  insurer  cannot  thereafter  assert  such  right  to  the 
detriment  of  the  insured,    p.  277. 

5.  Insurance. — Fire  Insurance. — Right  of  Forfeiture. — Waiver. — 
While  a  mere  silence  on  the  part  of  the  insurer  does  not  ordi- 
narily furnish  sufficient  grounds  of  waiver  of  a  right  of  forfeiture 
on  its  part,  yet  the  insurer  must,  on  receiving  notice  of  a  right  of 
forfeiture,  act  with  reasonable  diligence,  if  by  its  failure  to  do  so 
the  insured  would  be  led  to  believe  that  his  policy  remained  in 
force  and  afforded  him  indemnity,    p.  278. 

6.  Insurance. — Fire  Insura/nce. — Right  of  Insurer  to  Cancel. — 
Failure  to  Notify  Insured  of  Cancellation. — Where  a  fire  insur- 
ance policy,  upon  which  the  premium  was  unpaid,  was  returned 
by  insured,  together  with  a  letter  directing  attention  to  a  mistake 
in  designating  the  insured  and  suggesting  conditions  which  might 
prevent  the  rewriting  of  the  insurance,  the  insured  was  charge- 
able, after  the  lapse  of  a  reasonable  length  of  time,  with  notice 
that  the  insurer  acted  upon  the  information  conveyed  and  refused 
to  rewrite  the  policy;  and  where  the  insured  and  the  insurance 
agent  lived  in  the  same  city  and  thirty-three  days  lapsed  between 
the  company's  receipt  of  the  policy  and  loss  by  fire,  a  reasonable 
time  had  elapsed,  and  the  insured  must  be  deemed  to  have  had 
notice  that  the  insurer  had  determined  not  to  rewrite  the  insur- 
ance, so  that  the  insurer  was  not  liable,  although  its  agent  failed 
to  notify  insured  of  such  refusal,    pp.  278,  279. 

7.  Insurance. — Fire  Insurance. — Return  of  Policy. — Cancella- 
tion.— Lapse  of  Reasonable  Time. — When  Law  Question. — Where 
insured  returned  a  policy  of  fire  insurance  to  the  company,  with 
a  request  that  it  be  rewritten,  imder  such  circumstances  that 
after  a  lapse  of  a  reasonable  length  of  time  he  was  chargeable 
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with  notice  of  the  company's  refusal  to  rewrite  the  insurancei 
though  no  actual  notice  of  such  refusal  was  given,  the  question 
of  what  was  a  reasonable  length  of  time  was  one  of  law,  where 
the  facts  were  undisputed  and  different  inferences  could  not  rea- 
sonably be  drawn  therefrom,    p.  279. 

From  Marion  Superior  Court  (91,732) ;  Clarence 
E.  Weir,  Judge. 

Action  by  Phineas  H.  York,  receiver  of  the  Mahog- 
any Interior  Trim  Company,  a  corporation,  against 
the  Sun  Insurance  Company.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.    Affirmed. 

Frank  G.  West,  for  appellant. . 

James  W.  Noel,  for  appellee. 

MoRAN,  J. — ^Appellant  in  the  court  below  unsuc- 
cessfully sought  to  recover  on  a  fire  insurance  policy 
for  damages  by  fire  to  certain  personal  property, 
which  he  alleged  was  insured  by  appellee  company 
against  loss  in  this  manner.  The  errors  assigned 
are:  (1)  Overruling  appellant's  demurrer  to 
appellee's  third  paragraph  of  answer;  (2)  error  in 
stating  the  conclusions  of  law  on  the  facts  found ;  and 
(3)  in  overruling  appellant's  motion  for  a  new  trial. 

The  questions  presented  by  the  first  and  third 
assignments  of  error  are  included  and  covered  by 
the  second  assignment,  and  as  a  matter  of  conveni- 
ence wiU  be  considered  under  this  assignment. 

The  facts  found  by  the  court,  so  far  as  material,' 
are  to  this  effect:  On  August  12,  1911,  P.  H.  York 
was  appointed  receiver  of  the  property  and  assets  of 
the  Mahogany  Interior  Trim  Company,  an  Indiana 
corporation,  engaged  in  the  manufacture  of  interior 
furnishings,  with  a  branch  plant  engaged  in  manu- 
facturing metallic  cabinets,  under  the  name  of  Metal- 
lic Cabinet  Company.     On  March  20,  1912,  on  sta- 
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tionery  bearing  the  printed  letter-head  of  **  Metallic 
Cabinet  Co.,  Indianapolis/'  the  receiver  solicited  a 
policy  of  insurance  in  the  sum  of  $1,500  of  J,  G.  Mo- 
Cullough,  an  insurance  agent,  on  the  property  under 
his  control  as  receiver.  After  examining  the  prop- 
erty the  insurance  agent  wrote  a  policy  of  insurance 
in  the  appellee  company  in  the  sum  of  $1,500,  with- 
out making  any  inquiry  as  to  the  ownership  or  pos- 
session of  the  property  covered  by  the  policy.  When 
written  the  policy  was  mailed  to  the  receiver, 
together  with  a  statement  of  the  amount  of  the  pre- 
mium. On  May  3,  1912,  P.  H.  York  wrote  J.  G.  Mc- 
Cullough  a  letter,  which,  omitting  the  formal  parts, 
reads: 

**  Relative  to  the  insurance  of  Metallic  Cabinet 
Co.,  I  would  say  I  note  that  you  have  made 
it  out  to  Metallic  Cabinet  Co.  whereas  it 
should  have  been  made  out  to  P.  H.  York 
receiver,  also  in  order  that  there  may  be  no  mis- 
understanding with  the  policy  would  say  that 
another  insurance  company  cancelled  the  insur- 
ance because  of  the  building  not  being  in  such 
condition  that  they  would  care  to  continue  it.  I 
herewith  return  your  policy.  Do  not  make  it  out 
unless  you  are  sure  that  this  cancellation  will 
not  waive  insurance.  Also  note  that  we  have 
discontinued  work  at  the  plant  which  may  fur- 
ther complicate  with  the  insurance. '' 

•  On  receiving  the  letter  and  policy,  McCuUough, 
who  had  authority  to  issue  policies  of  insurance  and 
collect  the  premium  therefor  in  appellee  company, 
indorsed  on  the  policy,  **  Cancelled  for  non-pay- 
ment," and  forwarded  the  same  to  the  office  of 
appellee  company  at  Chicago.  No  notice  of  the 
action  taken  by  the  agent  was  communicated  to  the 
receiver  or  to  the  Mahogany  Interior  Trim  Company, 
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or  to  the  Metallic  Cabinet  Company.  From  March 
20  to  May  3,  1912,  the  business  of  manufacturing 
metallic  cabinets  and  interior  furnishings  was  con- 
ducted in  the  name  of  *'The  Metallic  Cabinet  Co.*' 
Stationery  and  advertising  matter  contained  no  ref- 
erence to  the  receiver  or  Mahogany  Interior  Trim 
Company.  McCullough,  the  agent  of  appellee  com- 
pany, knew  before  the  mailing  of  the  policy  to  the 
receiver  that  the  property  insured  was  in  the  cus- 
tody of  a  receiver.  On  June  6,  1912,  the  property 
was  damaged  by  fire,  and  on  the  following  day  the 
Metallic  Cabinet  Company,  by  P.  H.  York,  mailed  a 
letter,  which  was  received  by  the  agent  of  appellee 
company  in  due  course  of  business,  informing  him  of 
the  loss.  This  was  all  the  notice  given  to  appellee 
company,  and  within  ten  days  thereafter  an  attorney 
acting  for  appellant  called  upon  McCullough  in  ref- 
erence to  the  loss,  whereupon  McCullough  informed 
the  attorney  that  there  was  no  insurance  on  the 
property  damaged  by  fire,  and  that  the  policy  had 
been  cancelled. 

The  policy  of  insurance,  which  is  a  standard  form 
of  fire  insurance  policy,  is  made  a  part  of  the  special 
findings  of  fact,  and  among  its  provisions  is  the  fol- 
lowing: 

**This  policy  shall  be  cancelled  at  any  time  at 
the  request  of  the  insured,  or  by  the  company  by 
giving  five  days*  notice  of  such  cancellation.  If 
the  policy  shall  be  cancelled  as  hereinbefore  pro- 
vided or  become  void  or  cease,  the  premium  hav- 
ing been  actually  paid,  the  unearned  premium 
shall  be  returned  on  surrender  of  this  policy  or 
by  its  renewal,  this  company  •  retaining  the  cus- 
tomary short  rate,  except,  that  when  this  policy 
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is  cancelled  by  this  company  by  giving  notice, 
it  shall  retain  only  the  pro  rate  premium. ' ' 

On  the  foregoing,  which  substantially  covers  the 
facts  found,  the  court,  as  a  matter  of  law,  concluded 
that  the  policy  sued  on  was  not  at  the  time  of  the 
loss  in  force  and  that  appellant  was  not  entitled  to 
recover. 

Appellee  attaches  some  force  to  the  fact  that  the 
premium  for  the  issuing  of  the  policy  was  not  paid. 
This  argument  naturally  directs  itself  to  the  legal 
existence  of  the  policy  from  its  inception. 

It  seems  to  be  well  settled  that  *'an  unconditional 

delivery  of  a  policy  by  the  agent  of  the  insurer  to 

the  insured  amounts  to  a  waiver  of  the  pay- 

1.  ment  in  advance  of  the  premium."  So  the 
policy  under  consideration  had  a  legal  exist- 
ence from  the  delivery  thereof,  in  so  far  as  the  pay- 
ment of  the  premium  in  advance  affected  such  exist- 
ence. 19  Cyc  606;  Home  Ins.  Co.  v.  Gilman  (1887), 
112  Ind.  7, 13  N.  E.  118. 

Further,  it  may  be  added  that  there  is  no  condition 
in  the  policy  itself  making  the  actual  payment  of  the 
premium  a  condition  precedent  to  the  attaching  of 
liability.  5  EUiott,  Contracts  §4133.  But  from 
the  language  of  the  policy,  viz.,  *'The  premium  hav- 
ing been  actually  paid,  the  unearned  premium  shall 
be  returned  on  surrender  of  the  policy,'^  etc.,  it 
might  well  be  inferred  that  credit  could  be  extended 
as  to  the  payment  of  the  premium.  Hence,  in  so  far 
as  the  payment  of  the  premium  affects  the  attach- 
ment of  the  risk,  it  can  be  disassociated  from  this 
discussion,  and  receive  no  further  consideration, 
except  in  so  far  as  the  nonpayment  of  the  premium 
might  throw  light  on  the  question  of  whether  the 
policy  was  or  was  not  canceled.    The  actual  delivery 


NOVEMBER  TERM,  1917.  275 

York,  Rec,  v.  Sun  Ins.  CJo.— 66  Ind.  App.  269. 

of  the  policy  without  payment  in  advance  being 
ifequired,  the  relation  of  creditor  and  debtor  existed 
from  that  time  on  as  between  the  insurer  and  the 
insured,  with  a  chose  in  action  in  the  former  for  the 
unpaid  premium. 

Starting     with     the     proposition     that     liability 

attached  under  the  policy  from  its  delivery  and  that 

appellant  was  indemnified  from  the  moment 

2.  of  delivery  against  loss  by  fire  as  to  the  prop- 
erty described  therein,  the  subsequent  return 
of  the  policy  by  mail  to  appellee's  agent  would  not 
of  itself  amount  to  a  cancellation  under  the  provi- 
sions of  the  policy  that  gave  the  insured  the  right  to 
cancel  at  any  time.  However,  if  the  policy  was 
mailed  by  appellant  to  the  agent  of  appellee  company 
^th  the  obvious  purpose  of  it  being  canceled,  its 
receipt  by  the  agent  for  this  purpose  would  amount 
to  a  cancellation.  Ikeller  v.  Hartford  Fire  Ins.  Co. 
(1898),  24  Misc.  Bep.  136,  53  N.  Y.  Supp,  323;  Crown 
Point  Iron  Co.  v.  Aetna  Ins.  Co.  (1891),  127  N,  Y. 
608,  28  N.  E.  653, 14  L.  R.  A.  147. 

Appellant  states  his  position  in  the  following  lan- 
guage: **It  is  appellant  *s  contention  that  such  let- 
ter is  not  an  absolute  order  of  cancellation  of  the 
insurance  contract  by  the  assured;  that  it  simply 
authorizes  the  insurer  to  cancel  the  contract  if  the 
conditions  thereon  named  will  prevent  the  insurance, 
and  that  it  implies  a  request  that  the  policy  shall  be 
rewritten  if  the  conditions  named  wiU  not  prevent 
it.^' 

It  is  apparent  from  the  letter  that  the  policy  was 
not  returned  to  appellee  for  the  obvious  purpose  of 
cancellation,  but  was  delivered  to  appellee  *s  agent 
conditionally.  For  if  appellant  desired  to  cancel  the 
policy,  he  had  the  right  absolutely  under  the  terms  of 


276  APPELLATE  COURT  OP  INDIANA, 

York,  Kec.,  v.  Sun  Ins.  Co. — G6  Ind.  App.  269. 

the  policy  without  assigning  any  reasons  therefor. 
The  language  employed  in  the  drafting  of  the  letter 
is  not  entirely  free  from  obscurity.  The  reasonable 
interpretation  of  the  same  is  that  the  policy  was 
returned  to  appellee's  agent  to  correct  the  form  of 
the  policy,  not  that  the  return  should  affect  the  risk. 
However,  in  connection  with  the  return  of  the  policy, 
appellee's  attention  was  called  to  two  conditions 
which  arose  subsequently  to  the  writing  of  the  policy, 
.  and  before  its  return,  viz.:  (1)  That  another  insur- 
ance company  had  cancelled  the  insurance  by  reason 
of  the  condition  of  the  building;  (2)  that  the  factory 
had  ceased  operations.  This  latter  was  a  condition 
subsequent  which  worked  a  breach  of  the  policy,  and 
which  was  grounds  for  forfeiting  the  policy  under  its 
terms,  providing  the  factory  was  not  operated  for 
ten  days.  And  unless  these  conditions  prevented, 
appellant  desired  the  insurance  rewritten  in  a  policy 
freed  from  the  objection  appearing  upon  the  face  of 
the  policy.  The  two  conditions,  to  which  the  atten- 
tion of  the  agent  of  appellee  company  was  called, 
were'  not  to  give  the  insured  grounds  to  cancel  the 
policy,  for  this  right  appellee  could  exercise  under 
the  provisions  of  the  policy  without  assigning  any 
reasons.  The  purpose  evidently  was  to  make  the  dis- 
closure of  conditions  that  did  not  exist  at  the  time 
the  policy  was  written,  and  which  might  affect  the 
validity  of  the  new  policy  when  written.  Upon  the 
return  of  the  policy  to  the  insurer  under  these  con- 
ditions, its  duty,  whatever  it  was,  is  material. 

Had  appellee  notified  appellant,  upon  ^  the  receipt 
of  the  policy  accompanied  by  the  letter,  that  it  would 
ijLot  rewrite  the  insurance,  the  cancellation  would  have 
been  complete,  not  by  reason  of  the  provisions  of  the 
policy  authorizing  cancellation  by  it,  but  by  reason 
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of  the  conditions  that  had  arisen  in  connection  with 
the  risk  after  the  policy  had  been  written  and  ^be 
language  employed  in  conveying  such  information 
to  appellant  as  set  forth  in  the  letter.    19  Cyc  643. 

Under  the  facts^  if  it  became  the  duty  of  the 

insurer  to  inform  the  insured  that  it  would  not 

thereafter  carry  the  risk,  then  appellee  cannot 

3,  escape  liability,  for  when  an  insurer  is  cogniz- 
ant of  a  right,  which  would  entitle  it  to  declare 

a  forfeiture  of  a  policy  of  insurance,  and  it  fails  to 
assert  such  right,  the  law  will  regard  it  as  having 
waived  the  same.  Phenix  Ins.  Co.  v.  Boyer  (1890),  1 
Ind.  App.  329,  27  N.  E.  628;  19  Cyc  796;  Havens  v. 
Home  Ins.  Co.  (1887),  111  Ind.  90,  12  N.  E.  137,  60 
Am,  Rep.  689.  In  the  latter  case  it  was  said :  *  *  The 
tendency  of  the  modem  cases  is  to  hold  that,  if  notice 
be  duly  given  to  the  company  or  its  ag^nt  of  addi- 
tional insurance,  or  if  actual  knowledge  is  brought 
home  that  other  insurance  exists,  or  has  been 
obtained,  and  no  objection  is  made,  the  company  will 
be  estopped  from  insisting  on  a  forfeiture  because  its 
consent  was  not  endorsed  on  the  policy.'^  But  it  has 
also  been  held  that:  **The  insured  is  not  entitled  to 
rely  upon  the  insurer  ^s  mere  failure  to  reply  to  his 
letter  as  being  a  waiver  of  any  condition  or  as 
amounting. of  itself  to  do  an  act  otherwise  prohibited 
by  the  policy.^'    19  Cyc  791. 

The  equitable  doctrine  requiring  a  person  to  speak 
when  to  remain  silent  would  be  against  good  con- 
science, is  applicable  as  between  the  insurer 

4.  and  the  insured.    Where  knowledge  is  brought 
home  to  the  insurer  by  the  insured  which  is 

of  such  a  character  as  to  give  the  insurer  a  right 
which,  if  not  asserted  within  a  seasonable  time,  would 
induce  the  insured  to  rely  thereon,  the  insurer  wiU 
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• 

.  not  thereafter  be  heard  to  assert  such  right  to  the 
detriment  of  the  insured.  Phenix  Ins.  Co.  v.  Grove 
(1905),  215  m.  299,  74  N.  E.  141,  25  L,  B.  A.  (N. 
S.)  1. 

The  true  rule  seems  to  be  that  while  mere  silence 

on  the  part  of  the  insurer  does  not  ordinarily  furnish 

sufficient  grounds  of  waiver  of  a  right  of  f or- 

5.  f eiture  on  its  part,  yet,  on  the  other  hand,  the 
insurer  must  on  receiving  notice  of  a  right  of 

forfeiture  act  with  reasonable  diligence,  if  by  its  fail- 
ure to  do  so  the  insured  would  be  led  to  believe  that 
his  policy  remained  in  force  and  afforded  him 
indemnity.  That  is,  the  failure  on  the  part  of  the 
insurer  to  cancel  a  contract  of  insurance  when  notice 
is  brought  home  to  it  of  a  cause  of  forfeiture  is,  as 
a  general  rule,  deemed  an  election  that  the  contract 
may  remain  in  force  and  prevents  the  insurer  from 
subsequently  insisting  upon  the  forfeiture.  2  May, 
Ins.  (4th  ed.)  §508;  Elliott,  Ins,  §179;  Phenix  Ins. 
Co.  V.  Grove,  supra  (note). 

Are  the  principles  announced  available  to  appel- 
lant I      When    appellant   forwarded    the    policy    to 
appellee  ^s  agent  by  mail  he  suggested  condi- 

6.  tions  that  might  prevent' the  rewriting  of  the 
insurance,  and  in  this  respect  he  became  the 

moving  party.  Up  to  this  time  he  had  not  paid  the 
premium,  and  by  his  own  act  he  had  parted  with  the 
physical  possession  of  the  policy,  the  tangible  evi- 
dence of  his  contract  of  insurance.  The  letter  admon- 
ished appellee  *s  agent  not  to  rewrite  the  insurance 
unless  he  was  sure  that  the  conditions  mentioned 
would  not  invalidate  the  same,  if  rewritten.  Did  it 
become  the  duty  of  appellee  ^s  agent,  in  order  to 
escape  liability  that  might  arise  in  the  future,  as  it 
did,  to  notify  appellant  that  it  had  concluded  not  to 
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rewrite  the  insurance,  by  reason  of  the  information 
contained  in  the  letter,  or  would  appellant  be  charge- 
able with  such  notice  after  the  lapse  of  a  reasonable 
length  of  time?  Appellant's  letter  discloses  that  he 
was  apprehensive  of  the  fact  that  the  insurer  would 
not  rewrite  the  insurance  by  reason  of  the  informa- 
tion he  conveyed  to  appellee's  agent,  and  which  he 
evidently  deemed  a  sufficient  cause  for  the  insurer 
refusing  to  do  so.  With  this  information  before  him, 
he  was  chargeable  with  notice  after  the  lapse  of  a 
reasonable  length  of  time  that  the  insurer  acted  upon 
the  information  conveyed  to  it  and  refused  to  rewrite 
the  policy. 

Appellant  and  the  agent  of  appellee  company  both 
lived  in  the  same  city.  Thirty-three  days'  time 
elapsed  from  the  recemt  of  the  letter  by  appellee's 
agent  until  the  property  was  injured  by  fire.  The 
writing  of  the  letter,  the  receipt  of  the  same,  as  well 
as  the  lapse  of  time,  and  all  the  surrounding  circum- 
stances are  undisputed.  This  brings  the  cause  in 
this  respect  within  the  rule  of  law  that  **  where 

7.  the  facts  are  undisputed  and  different  infer- 
ences cannot  be  reasonably  drawn  from  the 
same  facts,  the  question  of  what  is  a  reasonable  time 
is  one  of  law. ' '  2  Elliott,  Contracts  §1550 ;  2  Beach, 
Ins.  §1212;  PicJcel  v.  Phenix  Ins.  Co.  (1889), 
119  Ind.  291,  21  N.  E.  898;  Wright  v.  Bank,  etc. 
(1888),  110  N.  Y.  237,  18  N,  E,  79,  1  L.  B.  A.  289,  6 
Am.  St.  356;  Insurance  Co.,  etc.  v.  Brim  (1887),  111 
Ind  281,  12  N.  E.  315;  2  May,  Ins.  (4th  ed.) 
368.     Under    the    facts    and    circumstances, 

6.  appellant  must  be  deemed  under  the  law  to 
have  had  notice  before  the  property  was 
injured  by  fire  that  the  insurer  had  determined  not 
to  rewrite  the  insurance. 
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A  correct  conclusion  was  reached  by  the  trial 
court.    Judgment  aflfirmed. 

• 

Note. — ^Reported  in  113  N.  B.  1021,  Insurance:  whether  failure 
of  insured  to  speak  or  act  after  notice  of  breach  of  policy  consti- 
tuted a  waiver  thereof,  25  L.  R.  A  (N.  S.)  1,  51  L.  R.  A  (N.  S.) 
261 ;  waiver  of  condition  in  insurance  policy  by  insurer's  knowledge 
of  existing  facts,  18  Ann.  Oas.  686 ;  acts  sufficient  to  effect  cancella- 
tion of  fire  policy,  17  Ann.  Cas.  795;  what  amounts  to  waiver  of 
condition  requiring  payment  of  premium  before  delivery  of  policy, 
57  Am.  Rep.  514.  See  under  (1)  19  Cyc  606;  (2)  19  Cyc  643; 
O)  19  Cyc  791 ;  (4,  5)  19  Cyc  645. 


Burnett  et  al.  v.  Mutual  Life  Insurance 

Company  et  al. 

[No.  8,995.    Filed  November  28,  1916.    Rehearing  denied  April  20, 
1917.     Transfer  denied  December  19,  1917.] 

1.  Insurance. — Life  Insurance, — Construction  of  Policy. — ^Although 
insurance  policies  generally  contain  provisions  such  as  are  found 
in  writings  or  instruments  testamentary  in  character,  they  are  to 
be  construed  in  accordance  with  the  principles  of  law  applicable 
to  contracts  and  not  wills,    p.  284. 

2.  CoNTBACTS.  —  Construction.  —  Greater  strictness  is  properly 
required  in  the  construction  of  contracts  than  in  the  construction 
of  wills,  since  the  language  used  in  contracts  is  presumed  to  have 
been  chosen  because  it  aptly  and  correctly  describes  the  rights 
and  liabilities  of  the  parties,    p.  285. 

3.  Insubance. — Life  Insurance. — Rights  of  Beneficiaries. — Deter- 
mination.— ^The  right  of  a  wife,  as  primary  beneficiary  under  her 
husband's  life  insurance  policy,  and  her  children,  who  were  made 
beneficiaries  in  the  event  of  her  death  before  the  assured  was 
fixed  by  contract  and  is  to  be  so  determined,  and  is  not  a  right  or 
benefit  arising  by  operation  of  statute,    p.  285. 

4.  Appeal. — Questions  Presented. — Complaint. — SiLfflciency.  —  De- 
murrer.— Scope  of  Review. — Under  Acts  1911  p.  145,  {344, 
cl.  6,  Burns  1914,  providing  that  when  a  demurrer  to  any  com- 
plaint is  filed  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  a  memorandum 
shall  be  filed  therewith  stating  wherein  such  pleading  is  insuf- 
ficient, and  the  parties  so  demurring  shall  be  deemed  to  have 
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waived  any  defect  not  so  specified,  where  defendants,  by  their 
memorandum  accompanying  the  demurrer  to  the  complaint,  raised 
no  objection  to  the  sufficiency  thereof  on  the  ground  that  plain- 
tiff's right  of  action  depended  on  an  unpleaded  statute  of  another 
state,  the  question  was  not  presented  for  review  on  appeal,    p.  285. 

5.  Insurance. — Life  Insurance, — Construction  of  Policy. — Bene- 
ficiaries.— "Children." — Where  life  insurance  policies  made  the 
wife  of  the  assured  the  primary  beneficiary,  and  further  pro- 
vided that,  in  the  event  she  dies  before  him,  the  pollbies  should 
be  paid  to  her  children,  the  wife's  grandchildren  were  not  included 
in  the  term  "children,"  since  "children"  in  its  usual  signification 
does  not  include  grandchildren  and  the  ovntext  of  the  policies 
disclose  nothing  warranting  other  than  the  usual  construction  of 
the  word  "children."    p.  286. 

6.  Insurance. — Life  Insurance.-^Interest  of  Beneficiary. — ^Where 
no  power  of  disposition  is  reserved  in  the  insured  in  the  ordinary 
life  insurance  policy,  the  beneficiary,  upon  the  issuance  and 
acceptance  of  the  policy,  acquires  a  vested  right,  which  cannot 
be  impaired  without  the  beneficiary's  consent,  but  where  the  right 
is  reserved  to  the  assured  to  change  the  beneficiary  at  will,  the 
original  beneficiary  acquires  no  vested  interest  in  the  policy,  and 
bas  but  a  mere  expectancy  until  after  the  death  of  the  assured. 
p.  288. 

7.  Insurance. — Life  Insurance. — Interest  of  Beneficiary. — ^Where 
life  insurance  policies,  which  reserved  no  right  to  assured  to 
t;hange  the  beneficiary,  made  assured's  wife  the  primary  bene- 
ficiary, but  provided  that,  if  she  died  before  him,  the  policies 
should  be  paid  to  her  children,  she  had  a  vested  Interest  in  the 
policies  after  issuance  and  acceptance,  but  the  interest  she  had 
during  her  lifetime  conferred  no  right  either  on  her  children  who 
survived  her,  or  her  grandchildren,  where  she  died  prior  to  the 
husband,  thereby  terminating  her  interest  in  the  policies,    p.  288. 

8-  Insurance. — Life  Insurance. — Interest  of  Beneficiary. — Contin- 
gent Right  of  Child. — Terminaticn. — ^Where  life  insurance  poli- 
cies made  the  wife  of  the  assured  the  primary  beneficiary,  but 
provided  that,  in  event  she  died  before  the  husband,  the  policies 
should  be  for  the  benefit  of  her  children,  a  daughter  of  the  wife 
merely  had  a  contingent  Interest  in  the  policies,  which  depended 
upon  her  outliving  her  mother  and  the  mother  predeceasing  the 
assured,  and  the  daughter  dying  prior  to  her  mother,  her  interest 
was  terminated  and  did  not  pass  to  her  heirs  by  the  laws  of 
descent,  and,  on  the  death  of  the  primary  beneficiary,  all  interest 
in  the  policies  vested  at  once  in  her  children  then  surviving. 
p.  289. 

From  Marion  Superior  Court  (91,739) ;  Charles  J. 
Orhison,  Judge. 
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Action  by  Mabel  I.  Burnett  and  others  against  the 
Mutual  Life  Insurance  Company  and  others.  From 
a  judgment  for  defendants,  the  plaintiffs  appeal. 
Affirmed. 

Miller  <B  Bowling,  for  appellants. 
Smith,  Hornbrook  S  Smith  and  Harvey  &  Harvey, 
for  appellees. 

MoRAN,  J. — ^On  September  21,  1860,  appellee  the 
Mutual  Life  Insurance  Company  of  New  York 
issued  a  policy  of  insurance  on  the  life  of  Joshua  W. 
Copeland  for  $1,000,  and  on  October  9,  1865,  appellee 
issued  a  second  policy  on  the  life  of  Joshua  W.  Cope- 
land  for  $4,000,  the  policies  being  numbered  respect- 
ively 24369  and  39598.  Margaret  Copeland,  the  wife 
of  Joshua,  was  made  the  beneficiary.  The  policies 
provided,  however,  in  the  event  of  the  death  of  Mar- 
garet Copeland  before  her  husband,  the  same  were 
to  be  paid  to  her  children  for  their  use,  or  to  their 
guardian.  On  May  10,  1892,  Margaret  Copeland 
died,  and  on  March  9,  1913,  her  husband  departed 
this  life  with  the  policies  of  insurance  in  full  force. 
At  the  date  of  the  death  of  Margaret  Copeland,  she 
left  surviving  her  three  children,  Charles  0.  and 
John  0.  Copeland  and  Margaret  B.  Venn.  Lydia 
Langsdale,  another  daughter,  predeceased  her 
mother,  leaving  surviving  her  husband,  Eichard  W. 
Langsdale,  and  appellants,  Mabel  I.  Burnett  and 
Richard  S.  Langsdale,  her  children,  who  are  grand- 
children of  the  primary  beneficiary,  and  who  claim  a 
one-fourth  interest  in  the  insurance.  The  children 
who  survived  the  primary  beneficiary  dispute  the 
right  of  the  grandchildren  to  participate  in  the  insur- 
ance; and  as  to  whether  the  grandchildren  are 
entitled  to  share  in  the  insurance,  which  is  purely  a 
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question  of  law,  is  presented  for  the  consideration  of 
the  court  on  the  action  of  the  trial  court  in  sustain- 
ing a  demurrer  to  eight  paragraphs  of  complaint, 
which  differ  slightly  in  theory  and  phraseology,  but 
each  of  which  presents  the  ultimate  question  to  be 
decided;  hence  no  useful  purpose  will  be  subserved 
in  distinguishing  the  same  in  theory.  Each  para- 
graph of  the  complaint  alleges  that  the  insurance 
company  does  not  dispute  liability,  but  declines  to 
make  payment  by  reason  of  the  controversy  as  to 
whom  the  portion  of  the  insurance  retained  belongs. 
Before  the  court  ruled  upon  the  demurrer  to  the 
complaint  by  reason  of  appUcation  on  the  part  of 
those  claiming  an  interest  in  the  subject-matter  of 
the  litigation  to  be  made  parties  to  the  action,  and  by 
assignment  of  John  O.  Copeland  of  his  interest  in  the 
insurance  to  his  wife  Eva,  the  record  shows  that 
appellants  were  parties  plaintiff  and  the  Mutual 
Ldfe  Insurance  Company  of  New  York,  Richard 
Langsdale,  Charles  O.  Copeland,  Margaret  B.  Venn 
and  Eva  Copeland  were  parties  defendant,  and  all  of 
said  defendants,  except  Richard  W.  Langsdale,  who 
was  defaulted  below,  are  appellees  herein.  It  might 
further  be  noted  that  Richard ,  W.  Langsdale,  the 
father  of  appellants,  died  after  the  rendition  of  the 
judgment  and  before  this  appeal  was  perfected, 
which  fact  is  disclosed  by  the  assignment  of  errors. 
Appellants  present  the  legal  question  involved 
from  their  standpoint  under  two  general  proposi- 
tions: First,  that  according  to  the  terms  of  the 
policies  sued  on  appellants  were  beneficiaries,  being 
included  within  the  term  '^ children^';  second,  that  the 
interest  of  Lydia  Langsdale,  the  child  of  Joshua  and 
Margaret  Copeland,  vested  under  the  policies  in  the 
lifetime  of  Lydia,  and  upon  her  death  in  the  lifetime 
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of  her  parents,  her  vested  interest  passed  by  the  law 
of  descent  of  this  state  to  her  heirs  at  law,  including 
appellants.  On  the  part  of  appellees,  it  is  contended 
that  the  insurance  policies  must  be  construed  under 
the  principles  of  law  governing  contracts,  and  not 
under  the  principles  of  law  governing  wills,  and, 
being  so  construed,  Lydia  Langsdale,  dying  before 
the  insured,  had  no  interest  in  the  policies ;  and,  hav- 
ing no  interest  in  the  policies,  appellants,  who  are 
her  children,  acquired  no  interest;  and  further,  that 
the  complaint  discloses  that  appellants'  right  of 
action  depends  upon  the  statute  of  the  state  of  New 
York,  and,  the  statute  not  being  pleaded,  the  com- 
plaint is  insufficient  in  this  particular  to  withstand 
a  demurrer. 

From  the  information  brought  to  our  attention 
through  the  able  and  exhaustive  briefs  in  the  cause, 
it  appears  that  the  controlling  question  for  decision 
is  without  precedence  in  this  state,  and  that  a  lack  of 
harmony  exists  in  the  holdings  of  foreign  jurisdic- 
tions that  have  been  called  upon  to  express  their 
views  as  to  the  interest  the  primary  beneficiary 
named  in  the  policy  of  insurance  takes,  and  as  to 
whether  children  named  in  a  policy  as  beneficiaries 
in  the  manner  here  provided  acquired  such  an 
interest  in  the  policy  upon  its  execution  and  delivery 
as  is  transmissible  to  their  heirs,  where  the  primary 
beneficiary  does  not  survive  the  insured. 

While  policies  of  insurance  contain,  as  a  general 

rule,  provisions  such  as  are  found  in  instruments  or 

writings  testamentary  in  character,  in  that  the 

1.  actual  enjoyment  of  the  property  rights  cre- 
ated in  favor  of  the  beneficiary  by  the  policy 
is  deferred  until  after  the  death  of  the  assured,  nev- 
ertheless they  are  to  be  construed  in  accordance  with 
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the  principles  of  law  that  are  applicable  to  contracts 

and  not  wills.    In  the  case  of  wills,  in  the  drawing  of 

which  it  is  the  intention  of  the  testator  alone 

2.  which  is  sought  to  be  expressed,  greater  lib- 
erty is  allowed  in  order  to  prevent  the  testa- 
tor *s  purpose  from  being  defeated ;  but  in  the  case  of 
contracts  entered  into,  it  may  be  after  much  negotia- 
tion, and  after  much  consideration  of  their  terms  by 
the  parties  interested,  and  where  the  language  used 
is  presumed  to  have  been  chosen  because  it  aptly  and 
correctly  describes  the  rights  and  liabilities  of  the 
parties  interested,  and  where  the  language  used  is 
presumed  to  have  been  chosen  because  it  aptly  and 
correctly  describes  the  rights  and  liabilities  of  the 
parties,  greater  strictness  is  properly  required. 
Davis  V.  New  York  Life  Ins.  Co.  (1912),  212  Mass. 
310,  98  N.  E.  1043,  41  L.  E.  A.  (N.  S.)  250;  Lerch  v. 
Freutel  (1901),  36  Misc.  Eep.  581,  73  N.  Y.  Supp. 
1078. 

So  the  right  of  Margaret  Copeland  as  the  primary 
beneficiary,  and  her  children,  who  were  made  benefi- 
ciaries in  the  event  of  her  death  before  the 

3.  assured,  was  fixed  by  contract  and  is  to  be  so 
determined,  and  is  not  a  right  or  benefit  aris- 
ing by  operation  of  statute.    WUburn  v.  WiU 

burn  (1882),  83  Ind.  5b;Hutson,  Admr.,  v.  Merrifield, 
Admr.  (1875),  51  Ind.  24, 19  Am.  Eep.  722. 

Appellees   by   their   memorandum    accompanying 

the  demurrer  addressed  to  the  complaint  raised  no 

objection  to  the  sufficiency  of  the  complaint  on 

4.  the  ground  that  appellants'  right  of  action 
depended  upon  a  statute  of  the  State  of  New 

York,  which  was  not  pleaded;  hence  this  question  is 
not  before  us  for  review.  Acts  1911  p.  415,  §344,  cl. 
6,  Bums  1914.    However,  it  is  proper  to  state  that 


286  APPELLATE  COURT  OF  INDIANA, 

Burnett  v.  Mutual  Life  Ins.  Go. — 66  In<L  App.  280. 


each  paragraph  of  the  complaint  pleads  full  per- 
formance of  the  conditions  of  the  policy  to  be  per- 
formed by  the  assured  and  the  beneficiaries  before 
the  bringing  of  this  action,  and  further  that  appellee 
the  Mutual  Life  Insurance  Company  did  not  dispute 
liability,  and  has  paid  the  proceeds  of  the  policy  in 
dispute  into  the  hands  of  the  clerk  of  the  circuit  court 
to  be  paid  to  whomsoever  was  entitled  to  receive  the 
same. 

Before  taking  up  the  question  as  to  the  interest 

Margaret  Copeland  and  her  children  acquired  in  the 

policies,  we  shall  dispose  of  the  contention  on 

5.  the  part  of  appellants  that  they  are  benefi- 
ciaries under  the  policies  included  within  the 
term  ^* children/'  A  close  analysis  of  the  policies 
does  not  disclose  anything  from  their  context  to  war- 
rant a  construction  given  to  the  word  ^* children'*  but 
the  ordinary  meaning.  Nor  does  the  word  **  chil- 
dren ' '  in  its  usual  signification  include  grandchildren, 
although  it  may  be  sometimes  used  to  so  include 
them.  Feit's  Exrs.  v.  Vanatta  (1870),  21  N.  J.  Eq. 
84. 

This,  as  well  as  other  jurisdictions,  has  decided 
generally  that  the  word  ^* children*'  is  not  broad 
enough  to  include  grandchildren,  and  will  not  denote 
or  signify  grandchildren  when  there  is  any  child  or 
children  in  existence  in  connection  with  the  distribu- 
tion of  property.  Cummings  v.  Plummer  (1884),  94 
Ind.  403,  48  Am.  Rep.  167;  West  v.  Rassman  (1893), 
135  Ind.  278,  34  N.  E.  9^1',Pugh  v.  Pugh  (1886),  105 
Ind.  552,  5  N.  E.  673;  Culp  v.  Gulp  (1895),  142  Ind. 
159,  41  N.  E.  363;  Osgood  v.  Lovering  (1851),  33 
Me.  464;  FeiVs  Exrs.  v.  Vanatta,  supra;  Castner^s 
Appeal  (1879),  88  Pa.  478;  Davis  v.  New  York  Life 
Ins.  Co.,  supra. 
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In  Cummings  v.  Flummery  supra,  the  following 
from  Jarman  on  Wills  (2  Jarman,  Wills  69),  is 
qnoted  with  approval:  **  *The  legal  construction  of 
the  word  children  accords  with  its  popular  significa- 
tion;  namely,  as  designating  the  immediate  off- 
spring;  for,,  in  all  the  cases  in  which  it  has  been 
extended  to  a  wider  range  of  objects,  it  was  used 
synonymously  with  a  word  of  larger  import,  as  issue. 
It  has  sometimes  been  asserted,  however,  that  a  gift 
to  children  extends  to  grandchildren,  where  there  is 
no  child/  ''  In  5  Elliott,  Contracts  §4352,  under  the 
subject  of  life  insurance,  the  author  says :  '  *  *  Chil- 
dren' has  been  held  to  include  an  adopted  child,  but 
not  grandchildren/*  In  Winsor  v.  Odd  Fellows,  etc., 
Assn.  (1880),  13  E.  I.  149,  where  the  by-laws  of  the 
association  provided  that  a  contributing  member  of  a 
subordinate  lodge  or  encampment  should  under  cer- 
tain conditions  be  entitled  to  benefits  and  upon  the 
member's  death,  the  benefits  to  go  to  his  widow  and, 
if  he  left  no  widow,  then  to  the  child  or  children  or 
their  lawful  guardian,  it  was  held  that,  in  the  absence 
of  language  to  warrant  the  construction  that  the 
-word  ** children*'  included  grandchildren,  the  word 
*  *  children ' '  would  not  so  include  grandchildren. 

The  appellants,  as  grandchildren  of  the  assured 
and  the  primary  beneficiary,  were  not  included 
-within  the  term  ** children,"  as  used  in  the  policies 
under  consideration. 

The  policies  of  insurance  provide,  among  other 
things,  that  the  insurance  was  for  the  sole  use  of 
Margaret  Copeland,  the  wife  of  Joshua  W.  Cope- 
land,  and  in  case  of  her  death  before  the  death  of 
the  assured,  the  amount  of  said  insurance  to  be  paid 
to  her  children  or  their  guardians.  It  might  further 
be  observed  that  there  was  no  provision  in  the  policy 
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conferring  upon  the  assured  the  right  to  change  the 
beneficiary. 

Where  no  power  of  disposition  is  reserved  in  the 

insured  in  the  ordinary  life  insurance  policy,  the 

beneficiary,  upon  the  issuance  and  acceptance 

6.  of  the  policy,  acquires  a  vested  right,  which 
cannot  be  impaired  without  the  beneficiary's 

consent.  Where,  however,  by  the  terms  of  the  policy 
the  right  is  reserved  to  the  assured  to  change  the 
beneficiary  at  will,  then  the  original  beneficiary 
acquires  no  vested  interest  in  the  policy,  and  has  but 
a  mere  expectancy  until  after  the  death  of  the 
assured.  5  Elliott,  Contracts  §§4354,  4355;  Tore  v. 
Booth  (1895),  110  Cal.  238,  42  Pac.  808,  52  Am.  St. 
81;  Washington  Central  Bank  v.  Hume  (1888),  128 
U.  S.  195,  9  Sup.  Ct.  41,  32  L.  Ed.  370 ;  Indiana,  etc., 
Life  Ins.  Co.  v.  McGinnis  (1913),  180  Ind.  9,  101  N. 
E.  289,  45  L.  R.  A.  (N.  S.)  192. 

So   Margaret  Copeland,  after  the   issuance   and 

acceptance  of  the  policies,  had  a  vested  interest  in 

the  same,  but  the  interest  that  she  had  during 

7.  her  lifetime  conferred  no  right  either  on  her 
children  who  survived  her,  or  on  the  appellants, 

her  grandchildren,  as  her  death  in  the  lifetime  of 
Joshua  was  a  termination  of  her  interest  in  the  pol- 
icy, the  same  as  her  death  would  terminate  an  estate 
in  land,  granted  or  devised  for  the  term  of  her  life. 
Continental  Life  Ins.  Co.  v.  Webh  (1875),  54  Ala.  688. 
And  concluding,  as  we  have,  that  appellants  cannot 
be  considered  as  children,  under  the  terms  of  the  pol- 
icies, then  their  interests,  if  any  they  have,  in  the 
proceeds  of  the  policies  must  be  through  their 
mother,  Lydia  Langsdale,  who  died  before  her 
mother,  the  primary  beneficiary,  and  her  father,  the 
assured.     This  brings  us  to  the  proposition  upon 
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which  there  is  a  sharp  conflict  in  the  authorities,  as 
to  whether  Lydia  Langsdale,  as  one  of  the  children, 
had  such  an  interest  in  the  policies  as  passed  to  her 
heirs  by  being  made  a  beneficiary  upon  the  contin- 
gency that  her  mother  die  before  the  assured. 

On  the  part  of  appellants  it  is  urged  with  much 

earnestness  that,  even  though  the  interest  of  the 

mother  of  appellants  was  contingent,  in  that 

8.  the  actual  enjoyment  might  be  defeated  by  the 
death  of  Joshua  during  the  lifetime  of  his 
wife,  Margaret,  nevertheless  the  contingent  interest 
of  the  mother  was  such  as  to  be  transmitted  by  the 
law  of  descent,  and  became  vested  absolutely  in 
appellants  upon  the  death  of  their  grandfather, 
which  occurred  after  the  death  of  the  primary  bene- 
ficiary.  This  contention  finds  support  either  directly 
or  indirectly  in  many  decisions,  of  which  the  follow- 
ing seem  to  be  the  leading  cases:  Continental  Life 
Ins.  Co.  v.  Palmer  (1875),  42  Conn.  60,  19  Am.  Rep. 
530;  In  re  Estate  of  Conrad  (1893),  89  Iowa  396,  56 
N.  W.  535, 48  Am.  St.  396;  Robinson  v.  Duvall  (1880), 
79  Ky.  83,  42  Am.  Rep.  208 ;  Michigan,  etc.,  Ins.  Co. 
V.  Easier  (1905),  140  Mich.  233, 103  N.  W.  596;  Voss 
V.  Connecticut,  etc.,  Ins.  Co.  (1899),  119  Mich.  161,  77 
N.  W.  697,  44  L.  R.  A.  689;  Glenn  v.  Burns  (1897), 
100  Tenn.  295,  45  S.  W.  784. 

The  process  of  reasoning  that  leads  to  the  conclu- 
sion that  the  child  or  children  of  a  deceased  child 
takes  the  share  which  the  parent  would  take  if  living, 
under  provisions  of  policies  of  insurance  such  as  is 
her6  under  consideration,  must  of  necessity  be  based 
upon  the  proposition  that  a  policy  of  insurance  is 
testamentary  in  its  nature  and  character  and  should 
be  so  construed.  On  the  other  hand,  if  a  policy  of 
Vol.  66—19 
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insurance  is  to  be  regarded  purely  as  a  contract 
between  the  parties  to  the  same,  a  different  conclu- 
sion naturally  follows,  and  in  this  lies  the  principle 
reason  for  the  diversity  of  opinions  on  the  part  of 
the  courts.  That  an  insurance  .policy  is  a  contract, 
as  we  have  heretofore  decided,  and  should  be  con- 
strued in  accordance  with  the  principles  of  law  that 
are  applicable  to  the  ordinary  class  of  contracts,  and 
that,  in  the  absence  of  the  context  of  the  policy  dis- 
closing the  contrary,  only  children  of  the  primary 
beneficiary  can  participate  in  a  distribution  of  the 
proceeds  of  policies  such  as  are  before  us,  finds  sup- 
port in  the  following  authorities :  Walsh  v.  Mutiud 
Life  Ins.  Co.  (1892),  133  N.  Y.  408,  31  N.  E.  228,  28 
Am.  St.  651 ;  United  States  Trust  Co.  v.  Mutual,  etc., 
Ins.  Co.  (1889),  115  N.  Y.  152,  21  N.  E.  1025;  Davis 
V.  New.  York  Life  Ins.  Co.,  supra;  Winsor  v.  Odd  Fel- 
lows, etc.,  Assn.,  supra;  Continental  Life  Ins.  Co.  v. 
Webb,  supra;  Lerch  v.  Freutel,  supra;  Elger  v. 
Equitable  Life  Assurance  Society  (1902),  113  Wis. 
90,  88  N.  W.  927;  Fidelity  Trust  Co.  v.  Marshall 
(1904),  178  N.  Y.  468,  71  N.  E.  8 ;  Succession  of  Roder 
(1908),  121  La.  692,  46  South.  697,  15  Ann.  Cas.  526, 
note  529. 

In  Davis  v.  New  York  Life  Ins.  Co.,  supra,  where 
the  grandchildren  of  a  deceased  child  sought  to 
establish  their  claim  to  a  portion  of  the  proceeds  of  a 
life  insurance  policy,  under  facts  and  circumstances 
similar  to  the  case  at  bar,  the  Supreme  Court  of  the 
State  of  Massachusetts,  in  one  of  its  latest  expres- 
sions says:  **But  we  do  not  find  anything  in  the 
policy  or  in  the  circumstances  under  which  it  was 
issued  to  warrant  us  in  giving  it  any  other  than  its 
ordinary  meaning.  So  interpreted  it  excludes  the 
plaintiffs  and  necessarily  leads  to  the  conclusion  that 
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only  those  children  take  who  survive  their  mother. 
No  others  answer  to  the  description  of  children  at 
the  time  of  the  death  of  Jane  Claflin/' 

In  Lerch  v.  Freutel,  supra,  it  was  held  that,  where 
a  life  insurance  policy  was  payable  to  the  wife  and  to 
her  children,  if  she  died  before  her  husband,  only 
such  of  the  children  as  survived  her  were  entitled  to 
share  in  the  proceeds  of  the  policy,  and  that  the 
issue  of  a  child  dying  before  the  primary  beneficiary 
was  excluded. 

In  Walsh  v.  Mutual  Life  Ins.  Co.,  supra,  the  policy 
was  made  payable  to  the  wife  of  the  assured,  if  liv- 
ing at  the  time  of  assured 's  death,  and  if  not  living, 
to  her  children,  or  their  guardian.  One  of  the  chil- 
dren died  before  her  mother,  and  the  mother  died 
before  the  assured.  The  court  said :  *  *  Personal  rep- 
resentatives of  the  child,  who  had  predeceased  the 
wife,  could  not  be  substituted  as  parties  to  a  contract, 
which  expressly  describes  *  children.'  *  •  •  rpj^^ 
conclusion  must  be  reached  that,  upon  the  death  of 
Traub's  wife,  her  children  living  at  that  time  became 
vested  with  every  right  and  interest  in  tlie  policy.  *  * 

No  useful  purpose  would  be  subserved  in  extend- 
ing this  opinion  by  analyzing  the  decisions  and  the 
reasoning  that  leads  to  the  differences  of  opinion  as 
to  the  question  under  consideration.  Treating  the 
policies  as  being  governed  by  the  principles  of  law 
that  govern  contracts,  the  better  reasoning  seems  to 
be  that  Lydia  Langsdale  had  simply  a  contingent 
interest  in  the  contracts  of  insurance,  which 
depended  upon  her  outliving  her  mother  and  the 
mother  predeceased  the  assured,  and  dying,  as  she 
did,  prior  to  her  mother,  her  interest  was  terminated 
and,  on  the  death  of  Margaret  Copeland,  the  primary 
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beneficiary,  all  interest  in  the  policies  vested  at  once 
in  the  children  then  surviving. 

After  carefully  considering  each  question  skilfully 
presented  by  appellants'  able  counsel,  we  have 
reached  the  conclusign  that  no  error  was  committed 
by  the  trial  court  in  sustaining  the  demurrer  to 
either  paragraph  of  the  complaint. 

Judgment  affirmed. 

NoTB. — ^Reported  in  114  N.  E.  2S2.  Insurance:  meaning  of  the 
term  "children"  as  used  to  designate  beneficiaries  in  life  policy, 
15  Ann.^  Gas.  629,  Ann.  Gas.  1913A  300 ;  rights  of  children  or  repre- 
sentatives of  a  deceased  child  to  share  in  proceeds  of  policy  of  life 
insurance  payable  to  children,  41  L.  R.  A.  (N.  S.)  250;  vested  inter- 
est of  beneficiary  in  ordinary  life  policy,  1  Ann.  Gas.  6S4,  11  Ann. 
Gas.  49,  Ann.  Gas.  1912B  1144.  See  under  (1)  25  Cyc  739;  (2)  13 
G.  J.  521;  (5-8)  25  Gyc  888-891. 


Sowerwine  et  al.  v.  Noblesville  Heat,  Light  and 

Power  Company. 

[No.  9,397.    Filed  December  20,  1917.] 

1.  Pleading. — Complaint. — Waiver  of  •  Objections. — Failure  to 
Demur.— Under  §§344,  348  Burns  1914,  Acts  1911  p.  415,  failure 
of  defendants  to  demur  to  the  complaint  waived  all  defects  or 
insuflSciency  appearing  on  the  face  thereof,  no  jurisdictional 
question  being  involved,    p.  294.  / 

2.  Appeal. — Waiver  of  Error. — Failure  to  Present. — Appellants^ 
failure  to  ihclude  rulings  on  demurrers  and  to  dismiss  them  in 
their  briefs  waives  all  errors  predicated  thereon,    p.  294. 

3.  Appeal. — Briefs. — Waiver  of  Error. — Where  neither  the  motion 
for  a  new  trial  nor  the  substance  thereof  is  set  out  in  appellant's 
briefs,  errors  set  out  in  the  briefs  as  relied  on  for  reversal  which 
might  have  been  properly  assigned  as  grounds  for  a  new  trial 
cannot  be  considered  on  appeal,  even  if  assigned  in  the  motion, 
p.  295. 

4.  Appeal. — Harmless  Error, — Sustaining  Demurrer  to  Ansioer. — 
Where  a  general  denial  is  pleaded,  no  available  error  is  committed 
by  sustaining  a  demurrer  to  another  answer  which  sets  up  only 
such  facts  as  are  admissible  in  evidence  under  the  general  deniaL 
p.  297.  • 
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From  Hamilton  Circuit  Court;  Meade  Vestal, 
Judge.      ^ 

Action  by  the  Noblesville  Heat,  Light  and  Power 
Company  against  Charles  Sowermne  and  another. 
From  a  judgment  for  plaintiff,  the  defendants 
appeal.    Affirmed. 

Gentry  S  Campbell,  for  appellants. 

Kane  S  Kane,  for  appellee. 

Caldwell,  J. — ^Appellee's  complaint  was  in  five 
paragraphs.  The  first  was  the  common  count  for 
labor  and  material  furnished  and  delivered  to  appel- 
lants at  their  special  instance  and  request.  Each  of 
the  other  paragraphs  was  predicated  upon  a  written 
contract  executed  by  the  parties,  by  the  terms  of 
\^hich  appellee  agreed  to  furnish  the  material  and 
perform  the  labor  in  making  certain  changes  in  the 
heating  apparatus  in  a  storeroom  occupied  by  appel- 
lants, in  order  that  steam  rather  than  hot  water 
might  be  used  for  heating  purposes.  Each  of  such 
paragraphs  alleged  that  appellee  had  performed  the 
contract  at  an  expense  of  $105.27.  The  second  para- 
graph further  alleged  that  by  the  terms  of  the  con- 
tract appellants  promised  to  pay  appellee  for  per- 
forming such  work  and  furnishing  such  material,  but 
failed  and  refused  to  do  so.  The  third  paragraph 
alleged  that  by  the  terms  of  the  contract  appellee  was 
authorized  to  remove  the  material  at  a  named  time, 
if  appellants  failed  to  make  payment;  that  appel- 
lants did  fail  and  refuse  to  make  payment,  where- 
upon appellee  elected  to  demand  of  appellants  the 
payment  of  the  amount  aforesaid  that  it  cost 
appellee  to  do  such  work  and  furnish  such  material. 
The  fourth  paragraph  alleged  that  appellants  not 
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only  refused  to  make  payment  but  also  refused  to 
permit  the  removal  of  the  material  at  the  ^ime  speci- 
fied, wherefore  appellee  sought  to  recover  the 
amount  expended  as  aforesaid.  The  fifth  paragraph 
alleged  that  appellants  refused  to  pay;  that  the 
materials  furnished  became  permanent  fixtures  of 
the  building,  which  was  owned  by  a  third  person  who 
refused  to  permit  their  removal,  and  that  the  con- 
tract therefore  became  impossible  of  performance, 
wherefore  appellee  sought  to  recover  as  aforesaid. 
The  written  contract  was  filed  as  an  exhibit  to  each 
paragraph  of  the  complaint,  except  the  first  para- 
graph.   Appellants  did  not  file  a  demurrer  to 

1.  the  first,  second,  or  fourth  paragraph  of  com- 
plaint.     They  thereby  waived  all  defects  or 

insufficiency  appearing  on  the  face  thereof,  no  juris- 
dictional question  being  involved.  §§344,  348  Bums 
1914,  Acts  1911  p.  415.  Appellants,  however, 
challenged  the  sufficiency  of  the  third  and  fifth  para- 
graphs by  filing  thereto  a  demurrer  with  proper 
memoranda.  The  demurrer  was  overruled.  Among 
the  errors  relied  on  for  reversal  in  this  court 

2.  appellants  in  their  brief  do  not  include  the 
rulings  on  the  demurrer  to  the  third  and  fifth 

paragraphs  of  the  complaint,  nor  do  they  discuss 
such  rulings  in  their  brief.  All  defects  in  the  com- 
plaint are  therefore  waived. 

To  the  first  paragraph  of  complaint  appellants 
filed  a  general  denial,  and  also  a  special  paragraph 
to  the  effect  that  appellee  was  under  a  five  years' 
written  contract,  terminating  September  1,  1914,  to 
heat  appellants'  storeroom  properly  by  the  use  of 
hot  water  circulated  through  a  heating  apparatus 
installed  by  appellee;  that  prior  to  September  1, 
1914,  appellee,  without  the  consent  of  appellants,  sub- 
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stitnted  steam  for  hot  water,  and  that  thereby  appel- 
lants'  storeroom  was  not  properly  heated  by  reason 
of  the  mifitness  of  snch  apparatus ;  that  thereupon 
appellee  requested  appellants  to  make  certain 
changes  in  such  apparatus  in  order  that  steam  rather 
than  hot  water  might  be  used,  but  appellants  declined 
to  do  so,  and  demanded  that  appellee  comply  with  its 
contlract  to  furnish  hot  water  heat ;  that  subsequently 
appellants  notified  appellee  that  they  would  accept 
steam  as  a  heating  substance  instead  of  hot  water, 
provided  appellee  made  the  necessary  changes  in  the 
apparatus  at  its  own  expense;  that  under  such  cir- 
cumstances the  contract  exhibited  with  such  para- 
graphs of  the  complaint  was  executed,  and  that  appel- 
lants did  not  at  any  time  agree  to  pay  the  costs  and 
expenses  of  making  such  changes. 

Like  paragraphs  of  answer  were  filed  to  the  sec- 
ond, third,  fourth,  and  fifth  paragraphs  of  com- 
plaint. Appellee 's  demurrer  filed  to  each  of  the  spe- 
cial answers  was  sustained.  A  trial  resulted  in  a 
finding  and  judgment  for  appellee  in  the  sum  of 
$109.95. 

The  errors  assigned  and  relied  on  are  based  on 

the    sustaining   of   the    demurrers    to    the    special 

answers.    Other  errors  set  out  in  the  briefs  as 

3,     relied  on  might  have  been  properly  assigned 

as  grounds  for  a  new  trial,  but,  as  neither  the 

motion  for  a  new  trial  nor  the  substance  thereof  is 

set  out  in  the  briefs,  we  cannot  consider  them  even 

if  assigned  in  such  motion. 

We  proceed  to  consider  the  alleged  errors  prop- 
erly presented.  In  order  that  appellee  might  be 
entitled  to  recover  under  any  paragraph  of  com- 
plaint, it  was  essential  that  it  prove  that  it  performed 
the  work  and  furnished  the  material  alleged,  and 
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that  appellants  either  expressly  or  impliedly  prom- 
ised to  pay  therefor.  If  appellee  did  perform  such 
work  and  furnish  such  material,  and  if  appellants 
did  expressly  or  impliedly  promise  to  pay  therefor,  a 
prima  facie  right  to  recover  arose  on  the  proof  of 
such  facts.  The  general  denial  which  was  filed  to 
each  paragraph  of  complaint  was  sufficient  to  place 
at  issue  both  the  question  of  whether  such  wort  was 
done  and  material  furnished,  and  also  the  question 
whether  appellants  expressly  or  impliedly  promised 
to  pay  therefor.  Under  such  an  answer  appellants 
were  entitled  to  prove  any  fact  or  circumstance  that 
tended  to  establish  that  such  work  was  not  done  or 
that  such  material  was  not  furnished  or  that  there  was 
no  express  or  implied  promise  to  pay  therefor.  If 
appellants  desired  to  present  a  different  or  addi- 
tional defense  to  the  effect  that  although  the  work 
was  done  and  the  material  furnished,  and  although 
there  was  such  a  promise  to  pay,  yet  for  some  other 
reason,  as  payment,  or  settlement  made,  estoppel,  or 
the  like,  such  a  situation  would  then  have  called  for 
special  pleading  by  way  of  confession  and  avoidance 
to  the  effect  that  it  is  true  that  the  work  was  done, 
etc.,  but  for  such  and  such  a  reason  there  is  no  right 
to  recover.  The  special  answers  here  put  in  issue 
only  facts  which  appellee  was  bound  to  prove  in 
order  that  it  might  be  entitled  to  recover.  Such 
answers  were  no  more  comprehensive  in  effect  than 
the  general  denial  with  which  they  were  pleaded. 
National  Live  Stock  his.  Co.  v.  Owens  (1916),  63  Ind. 
App.  70, 113  N.  E.  1024;  City  of  Valparaiso  v.  Spaeth 
(1905),  166  Ind.  14,  76  N.  E.  514,  8  Ann.  Cas.  1021; 
Pfaffenherger  v.  Platter  (1884),  98  Ind.  121. 

Where  a  general  denial  is  pleaded,  no  available 
error  is  conunitted  by  sustaining  a  demurrer  to 
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another  answer  which  sets  up  such  facts  only 
4.  as  are  admissible  in  evidence  under  the  gen- 
eral denial.  Harding  v.  Cow  gar  (1891),  127 
Ind.  245, 249, 26  N.  E.  799;  Board,  etc.,  v.  State,  ex  rel. 
(1897),  148  Ind.  675,  680,  48  N.  E.  226;  Cincinnati, 
etc.,  R.  Co.  V.  Smith  (1891),  127  Ind.  461,  26  N.  E. 
1009;  Baggerly  v.  Lee  (1905),  37  Ind.  App.  139, 146, 
73  N.  E.  921. 

"We  would  not  be  understood  as  expressing  any 
opinion  respecting  the  sufficiency  of  any  paragraph 
of  the  complaint,  and  especially  the  second,  third, 
fourth,  and  fifth  paragraphs;  but  see  Van  Etten  v. 
Kelly  (1902),  66  Ohio  St.  605,  64  N.  E.  860;  Alexan- 
der V.  People  (1883),  7  Colo.  155,  2  Pac.  894;  In  re 
Pearsons  (1895),  110  Cal.  524,  42  Pac.  960.  The 
error  assigned  here  is  not  sufficiently  specific  to 
justify  us  in  considering  the  complaint.  See  Bald- 
win V.  Sutton  (1897),  148  Ind.  591,  47  N.  E.  629, 1067 ; 
Peters  v.  Banta  (1889),  120  Ind.  416,  22  N.  E.  95,  23 
N.  E.  84;  Neyens  v.  Flesher  (1909),  44  Ind.  App.  44, 
88  N.  E.  626;  Cobe  v.  Mdloy  (1909),  44  Ind.  App.  8, 
88  N.  E.  620;  Stockwell  v.  State,  ex  rel.  (1885),  101 
Ind.  1;  Hunter  v.  Pitzmaurice  (1885),  102  Ind.  449, 
2  N.  E.  127;  McAfee  v.  Bending  (1905),  36  Ind.  App. 
628,  76  N.  E.  412 ;  Lux,  etc.,  Stone  Co.  v.  Donaldson 
(1903),  162  Ind.  481,  68  N.  E.  1014.  The  following 
also  are  instructive:  ^344,  cl. .6,  and  §348  Bums 
1908,  and  the  same  sections  as  amended  in  1911, 
being  §344,  cL  6,  and  §348  Bums  1914,  supra.  Also 
Johnson  v.  Stehhins  (1854),  5  Ind.  364;  Mason  v. 
Toner  (1855),  6  Ind.  328;  Gimhel  v.  Smidth  (1856), 
7  Ind.  627. 

The  judgment  is  affirmed. 

NoTB.— Reported  In  118  N.  E.  146. 


^ 
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In  be  Hahhaden. 

[No.  }L0,087.    Filed  December  20»  1017.] 

•1.  Master  Aim  Servant. — Workmen* s  Compensation  Act. — Right  to 
Compensation, — Injury  Arising  Out  of  Employment, — ^Where  an 
insurance  agent  was  injured  as  a  result  of  slipping  on  an  icy 
sidewalk  while  proceeding  from  his  train  to  the  hotel  in  a  town 
to  which  his  employer  had  sent  him  to  transact  business  for  the 
company,  the  injury  was  one  arising  out  of  his  employment 
within  the  terms  of  the  Workmen*s  Ck>mpensation  Act  (Acts  1915 
p.  392).    p.  310. 

2.  Master  and  Servant. — Worhmen*s  Compensation  Act. — Injury 
Arising  Out  of  and  in  Course  of  Employment, — Question  of  Fact. — 
Proximate  Cause. — ^Where  an  employe  receives  an  injury  as  a 
result  of  weather  conditions,  it  is  ordinarily  a  question  of  fact 
whether  the  employment  of  the  injured  person  was  a  contributing 
proximate  cause  of  the  injury,    p.  311. 

From  the  Industrial  Board  of  Indiana. 

Certified  question  of  law. 

Proceedings  under  the  Workmen's  Compensation 
Act  in  the  matter  of  one  Charles  Harraden.  Certi- 
fied question  of  law  by  the  Industrial  Board.  Ques- 
tion answered. 

Felt,  J. — The  Industrial  Board  of  this  state  has 
submitted  a  statement  of  facts  on  which  it  has  certi- 
fied a  question  of  law  in  substance  as  follows : 

Statement  of  Facts. 

The  Columbia  Insurance  Company  is  a  duly  organ- 
ized corporation  imder  the  laws  of  the  State  of 
Indiana  and  prior  to  March  19,  1917,  had  been  duly 
authorized  to  transact  the  business  of  fire  insurance 
in  the  States  of  Ohio  and  Michigan ;  that  on  and  prior 
to  March  20,  1917,  Charles  H.  Harraden  was  em- 
ployed by  said  insurance  company  at  th^  monthly 
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salary  of  $175,  and  was  under  the  control  of  the 
home  office  of  said  company  which  was  located  in  the 
city  of  Indianapolis;  that  Harraden  Was  agent  of 
said  company  for  the  states  of  Ohio  and  Michigan 
and  the  duties  of  his  employment  required  him  to 
visit  agencies  of  the  company  in  said  states,  to  adjust 
losses  and  transact  other  business  for  the  <5ompany; 
that  said  company  had  duly  complied  with  §68  of  the 
Indiana  Workmen's  Compensation  Act,  Acts  1915  p. 
392,  and  it  is  conceded  that  the  company  and  Harra- 
den were  subject  to  the  provisions  thereof  at  the 
time  of  the  occurrence  hereinafter  stated: 

*'That  on  the  19th  day  of  March,  1917,  said  Charles 
H.  Harraden  was  in  Detroit,  Mich. ;  that  on  said  date 
he  was  instructed  by  the  home  office  of  said  insurance 
company  to  proceed  to  Boyne  City,  Michigan,  to 
adjust  a  loss  covered  by  a  policy  of  said  company 
and  to  transfer  its  agency.  That  in  response  to  said 
telegram  the  said  Charles  H.  Harraden  did  proceed 
to  Boyne  City,  Michigan;  that 'he  arrived  at  Boyne 
City  on  the  evening  of  March  20th  after  dark,  by 
rail;  that  at  said  time  the  streets  and  sidewalks  of 
Boyne  City,  Michigan,  were  covered  with  snow  and 
ice ;  that  upon  alighting  from  the  train  at  the  railroad 
station  at  Boyne  City,  the  said  Charles  H.  Harraden, 
in  company  with  other  traveling  men,  started  to 
walk  from  the  railroad  station  upon  the  sidewalk  to 
the  hotel;  that  the  sidewalk  over  which  the  said 
Charles  H.  Harraden  and  other  traveling  men  were 
walking  was  covered  with  ice;  that  while  in  the  act 
of  walking  from  the  railroad  station  to  the  hotel  the 
said  Charles  H.  Harraden  slipped  upon  the  ice  upon  ' 
the  sidewalk  and  fell,  and  in  falling  received  a  com- 
pound fracture  of  the  upper  third  of  the  femur  of  the 
leg;  that  as  a  result  of  said  injury  said  Charles  H. 
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Harraden  has  been  totally  disabled  for  work  of  any 
character  continuously  since  the  20th  day  of  March, 
1917,  and  is  now  so  disabled,  and  may  result  in  a 
permanent  partial  impairment  of  his  ability  to  work. 

*'That  the  insurance  company  did  not  provide  the 
said  Charles  H.  Harraden  with  an  attending  physi- 
cian and  \\4th  the  necessary  hospital  and  surgical  ser- 
vices and  supplies  during  the  first  thirty  days  after 
the  injury ;  that  provision  therefor  was  made  by  the 
said  Charles  H.  Harraden,  himself,  and  he  thereby 
incurred  an  expense  of  $250.00  for  surgeon's  fees 
and  supplies  and  $350.00  for  hospital  services  and 
supplies. 

*^That  the  said  Charles  H.  Harraden  makes  claim 
for  compensation  and  for  the  approval  of  his  physi- 
cian and  hospital  expenses. 

^^It  is  conceded  by  the  insurance  company  that  the 
accident  of  said  Charles  H.  Harraden  occurred  in 
the  course  of  his  employment  and  that  he  would  be 
entitled  to  an  award  of  compensation  and  the 
approval  of  his  expenses  for  physician  and  hospital 
service,  except  that  it  claims  that  the  accident  result- 
ing in  his  injury  did  not  arise  out  of  his  employ- 
ment. ' ' 

Certified  Question  of  Law. 

**Did  the  accident,  resulting  in  the  injury  to 
Charles  H.  Harraden,  described  in  the  foregoing 
statement  of  facts,  arise  out  of  his  employment  with 
the  Columbia  Insurance  Company!*' 

The  insurance  company  contends  that  the  risk  of 
falling  on  the  icy  sidewalk  did  not  arise  out  of  and 
in  the  course  of  Harraden 's  employment  within  the 
contemplation  or  meaning  of  the  Indiana  Workmen's 
Compensation  Act,  supra;  that  such  risk  was  one  to 
which  the  general  public  was  equally  exposed  with 
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Harraden,  was  not  peculiar  to  his  employment,  and 
did  not  arise  out  of  his  employment,  though  his 
injury  may  have  been  received  while  he  was  on  duty 
in  the  course  of  his  employment. 

Harraden  contends  that  his  claim  is  for  **an  injury 
by  accident  arising  out  of  and  in  the  course  of  his 
employment ' '  by  the  insurance  company,  and  that  he 
is  entitled  to  the  benefits  prescribed  by  the  act  afore- 
said; that  his  said  employment  was  the  proximate 
cause  of  his  injury;  that  the  hazard  which  resulted 
in  the  accident  which  caused  his  injury  was  peculiar 
to  his  employment,  and  but  for  such  employment  he 
would  not  have  suffered  the  injury  at  the  time  and 
place  indicated;  that  when  so  injured  he  was  per- 
forming the  duties  of  his  employment  at  the  time 
and  place  directed  by  his  employer. 

Section  2  of  the  act,  supra,  in  question  provides  for 
^*  compensation  for  personal  injury  or  death  by  acci- 
dent arising  out  of  and  in  the  course  of  the  employ- 
ment.'* See  also  §76d.  Section  20  provides  for 
compensation  *^  whether  injury  by  accident  or  death 
resulting  from  such  injury  occurs  in  the  state  or  in 
some  other  state  or  in  a  foreign  country. ' ' 

The  precise  question  presented  is  new  in  this 
state,  though,  as  applied  to  certain  facts,  this  court 
has  given  interpretation  to  the  language  of  the 
statute,  which  authorizes  compensation  for  **an 
injury  by  accident  arising  out  of  and  in  the  course 
of  his  employment.'*  Union  Sanitary  Mfg.  Co.  v. 
Davis  (1916),  64  Ind.  App.  227,  115  N  E.  676;  In  re 
Loper  (1917),  64  Ind.  App.  571,  116  N.  E.  324.  In 
the  cases  just  cited  the  court  recognizes  the  general 
rule  adopted  by  the  courts  of  Massachusetts  and 
other  states  in  dealing  with  statutes  similar  to  ours. 

This  general  rule  is  stated  by  the  Supreme  Court 
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of  Massachusetts  in  McNicoVs  Case  (1913),  215 
Mass.  497, 102  N.  E.  697,  h.  E.  A.  1916A  306,  as  fol- 
lows: **It  is  sufficient  to  say  that  an  injury  is 
received  *in  the  course  oV  the  employment  when  it 
comes  while  the  workman  is  doing  the  duty  which  he 
is  employed  to  perform.  It  arises  *out  oV  the  em- 
ployment, when  there  is  apparent  to  the  rational 
mind,  upon  consideration  of  all  the  circumstances,  a 
causal  connection  between  the  conditions  under 
which  the  work  is  required  to  be  performed  and  the 
resulting  injury.  Under  this  test,  if  the  injury  can 
be  seen  to  have  followed  as  a  natural  incident  of  the 
work  and  to  have  been  contemplated  by  a  reasonable 
person  familiar  with  the  whole  situation  as  a  result 
of  the  exposure  occasioned  by  the  nature  of  the  em- 
ployment, then  it  arises  *out  oV  the  employment. 
But  it  excludes  an  injury  which  cannot  fairly  be 
traced  to  the  employment  as  a  contributing  proxi- 
mate cause  and  which  comes  from  a  hazard  to  which 
the  workman  would  have  been  equally  exposed  apart 
from  the  employment.  The  causative  danger  must 
be  peculiar  to  the  work  and  no.t  common  to  the  neigh- 
borhood. It  must  be  incidental  to  the  character  of 
the  business  and  not  independent  of  the  relation  of 
master  and  servant.  It  need  not  have  been  foreseen 
or  expected,  but  after  the  event  it  must  appear  to 
have  had  its  origin  in  a  risk  connected  with  the  em- 
ployment, and  to  have  flowed  from  that  source  as  a 
rational  consequence.'' 

The  statute  imposes  two  conditions,  both  of  which 
the  claimant  is  required  to  satisfy  before  he  is 
entitled  to  compensation,  viz.,  the  injury  must  arise 
out  of,  and  in  the  course  of,  the  employment.  The 
cases  present  a  variety  of  conditions  ,which  have  been 
neld  to  meet  the  requirements  of  the  statute.    Hop- 
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kins  V.  Michigan  Sugar  Co.  (1915),  184  Mich.  87, 150 
N.  W.  325,  L.  B.  A.  1916A  310;  Fitzgerald  v.  Clarke  <& 
Son  (1908),  99  L.  T.  101, 1 B.  W.  0. 0. 197 ;  1  Honnold, 
Workmen 'b  Compensation  §§101-105;  Rayner  v. 
Sligh  Furniture  Co.  (1914),  180  Mich.  168, 146  N.  W. 
665,  L.  B.  A.  1916A  22-40,  and  notes,  Ann.  Cas.  1916A 
386;  C.  J.  Treatise  "Workmen's  Compensation  Acts 
§67  and  notes;  Pigeon's  Case  (1913),  216  Mass.  51, 
102  N.  E.  932,  Ann.  Cas.  1915A  737, 4  N.  C.  C.  A.  516 ; 
Martin  v.  John  Lovibond  <&  Sons  (1914),  5  N.  C.  C.  A. 
985,  7  B.  W.  C.  C.  243 ;  Pierce  v.  Provident  Clothing, 
etc.,  Co.  (1911),  4  B.  W.  C.  C.  242;  M'Neice  v.  Singer 
Sewing  Machine  Co.  (1910),  4  B.  W.  0.  C.  351. 

The  decisions  of  the  courts  of  England  and  the 
courts  of  several  of  our  states  where  the  question 
has  arisen  announce  the  rule  that  the  facts  in  any 
given  case  must  show  that  the  injury  arose  out  of 
the  employment  and  was  a  risk  reasonably  incident 
thereto,  as  distinguished  from  risks  to  which  the  gen- 
eral public  is  exposed.  1  Honnold,  Workmen's  Com- 
pensation 119  and  notes;  Blakey  v.  Rohson,  etc.,  Co. 
S.  0.  (1912),  Ct.  Sess.  Cas.  334;  Rodger  v.  Paisley 
School  Board  (1912),  Ct.  Sess.  Cas.  584;  Kitchen^ 
ham  V.  S.  S.  "Johannesburg"  (1911),  4  B.  W.  C.  C. 
311;  ^mys  v.  Barton  (1911),  5  B.  W.  C.  C.  117;  Cra^g 
V. S.  S.  "Calabria"  (1914),  7  B.  W.  C.  C.  932 ;  Bryant, 
Admx.,  V.  Fissell  (1913),  84  N.  J.  Law  72, 86  Atl.  458 ; 
MUliken's  Case  (1914),  216  Mass.  293, 103  N.  E.  898, 
L.  B.  A.  1916 A  337;  Milwaukee  v.  Althoff  (1914),  156 
'ms.  68, 145  N.  W.  238,  L.  B.  A.  191^A  327. 

Injuries  resulting  from  exposure  to  conditions  due 
to  the  weather  or  natural  elements,  such  as  heat, 
cold,  ice,  snow,  or  lightning,  are  generally  classed  as 
risks  to  which  the  general  public  is  exposed,  and  as 
not  coming  within  the  purview  of  workmen's  com- 
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pensation  acts,  though  the  injured  person,  at  the 
time  he  receives  his  injury,  may  have  been  discharg- 
ing duties  incident  to  and  in  the  course  of  his  em- 
ployment. 

While  recognizing  the  general  rule  above  stated, 
there  are  many  cases  which  the  courts  hold  are  not 
governed  by  it,  or  that  they  are  controlled  by  well- 
recognized  exceptions  to  such  general  rule.  Where 
the  employment  of  the  injured  person  requires  him 
to  be  at  the  place  where  his  injury  is  received,  and 
he  is  in  fact  at  such  place  in  pursuance  of  the  dis- 
charge of  the  duties  of  his  employment,  the  risk 
thereby  encountered  is  held  to  be  incident  to  such 
employment,  though  the  injury  may  have  resulted 
from  conditions  produced  by  the  weather  to  which 
persons  generally  in  that  locality  were  exposed- 
Where  the  duties  of  the  employe  require  him  to 
travel  and  visit  different  places  in  order  that  he  may 
discharge  the  duties  of  his  employment,  his  place  of 
work  is  thereby  enlarged  or  extended  to  include  all 
the  places  to  which  such  employe  necessarily  goes  in 
discharging  the  duties  of  his  employment.  While 
the  conditions  produced  by  the  weather  may  in  a 
sense  affect  all  alike  in  the  particular  vicinity,  yet 
the  fact  remains  that  a  person  so  employed  is  much 
more  exposed  to  such  hazards  than  the  public  gen- 
erally because  of  the  duties  enjoined  upon  him  by 
his  employment  and  the  place  or  places  to  which  he 
must  necessarily  go  in  the  discharge  of  such  duties. 
L.  E.  A.  1917D  114,  and  notes;  White  v.  W.  S  T. 
Avery  (1915),  53  Scot.  L.  B.  122;  Larke  v.  Hancock 
Mutual  Life  Ins.  Co.  (1916),  90  Conn.  303,  97  Atl. 
320,  L.  R.  A.  191 6E  584 ;  Hopkins  v.  Michigan  Sugar 
Co.,  supra;  Warner  v.  Couchman  (1910),  4  B.  W.  C. 
C.  32,  39;  Andrew  v.  Failsworth  Industrial  Society 
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(1904),  2  K.  B.  32,  6  W.  C.  C.  11;  Davies  v.  GUlespie 
(1911),  5  B,  W.  a  0.  64;  McManaman's  Case  (1916), 
224  Mass.  554,  113  N.  E.  287 ;  Eoenig  v.  Industrial 
Commission  (1915),  159  Wis.  646,  150  N.  W.  996,  L. 
E.  A,  1916A  339;  State,  ex  fel.  v.  District  Court 
(1915),  129  Minn.  502, 153  N.  W.  119,  L.  R.  A.  1916A 
344;  KlawinsTci  v.  Lake  Shore,  etc.,  R.  Co.  (1915), 
185  Mich.  643,  152  N.  W.  213,  L.  B.  A.  1916A  342; 
Rayn^r  v.  Sligh  Furniture  Co.,  supra;  Foley  v.  Home 
Rubber  Co.  (1916),  89  N.  J.  Law  474,  99  Atl.  624. 

In  Hopkins  v.  Michigan  Sugar  Co.,  supra,  the 
Supreme  Court  considered  a  case  growing  out  of  an 
injury  caused  by  a  fall  on  a  slippery  street  by  one 
employed  to  supervise  his  employer's  plants,  located 
in  different  cities.  He  fell  while  going  from  the  side- 
walk on  the  street  to  board  a  street  car  to  return  to 
his  home  in  the  evening  after  he  had  returned  from  a 
tour  of  inspection. 

The  court  held  in  substance  that  the  injury  was  not 
one  arising  out  of  his  employment  within  the  mean- 
ing of  the  statute;  that  there  was  no  causal  connec- 
tion between  the  accident  causing  the  injury  and  his 
employment;  that  the  act  excludes  an  injury  which 
cannot  fairly  be  traced  to  the  employment  as  a  con- 
tributing proximate  cause  and  which  comes  from  a 
hazard  to  which  the  employe  would  have  been 
equally  exposed  apart  from  his  employment;  that 
there  must  be  some  causal  connection  between  the 
injury  and  the  employment  to  entitle  the  injured 
employe  to  the  benefits  of  the  act. 

In  Larke  v.  Hancock  Mutual  Life  Ins.  Co.,  supra, 
the  Supreme  Court  of  Connecticut  considered  a  case 
where  frostbite  caused  a  lesion  in  the  skin  of  the 
nose,  through  which  erysipelas  was  contracted,  which 
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caused  death.  The  business  of  the  employe  Was  to 
solicit  insurance  and  collect  premiums.  He  was 
required  to  make  long  rides  regardless  of  the  condi- 
tions of  the  weather.  The  court  held  that  the  injury 
arose  out  of  the  employment  within  the  meaning  of 
the  act,  and  said:  *'The  term  *  arising  out  oV  in  this 
act  points  to  the  origin  or  cause  of  the  injury.  Fitz- 
gerald V.  Clarke  S  Son,  L.  R.  (1908),  2  K.  B.  Div. 
796,  799.  It  presupposes  a  causal  connection  between 
the  employment  and  the  injury.  Speaking  generally, 
an  injury  'arises  out  oV  an  employment  when  it 
occurs  in  the  course  of  the  employment  and  as  a 
proximate  cause  of  it.  An  injury  which  is  a  natural 
and  necessary  incident  or  consequence  of  the  employ- 
ment, though  not  foreseen  or  expected,  arises  out  of 
it.  McNicoVs  Case,  215  Mass.  497,  102  N.  E.  697; 
Bryant  v.  Fissell,  84  N.  J.  L.  72,  86  Atl.  458.  If  the 
nature  of  the  employment,  or  the  conditions  under 
which  it  was  pursued,  or  the  exposure  to  injury  it 
entails,  or  the  doing  of  something  incidental  to  the 
employment,  was  a  proximate  cause  of  the  injury,  it 
arises  out  of  the  employment.  An  injury  of  this 
description  is  one  of  the  risks  of  the  employment; 
for  it  is  due  to  it  and  arises  from  it,  either  directly 
or  as  incident  to  it,  or  to  the  conditions  and  exposure 
surrounding  it.  And  the  proximate  cause  of  the 
injury  is  not  necessarily  that  which  immediately 
arises  out  of  the  employment,  but  may  be  that  which 
is  reasonably  incidental  to  it.  SponatskVs  Case,  220 
Mass.  526, 108  N.  E.  466. 

**The  conditions  of  employment  which  expose  the 
employe  to  an  injury  which  arises  out  of  the  employ- 
ment are  such  as  are  peculiar  to  this  employment, 
and  not  such  exposures  as  the  ordinary  person  is  sub- 
jected to.    It  is  therefore  immaterial  where  the  expo- 
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sure  originates,  whether  from  the  employment,  or 
outside  of  it.  In  the  one  case  the  conditions  of  dan- 
ger from  the  conduct  of  the  employment  cause  it ;  in 
the  other  the  conditions  of  danger  which  arise  out- 
side the  employment  but  are  peculiar  to  it  cause  it. 
Amys  V.  Barton^  105  Law  Times  Rep.  619;  Mann  v. 
Glastonbury  Knitting  Co.,  90  Conn.  116,  96  Atl.  368. 
But  if  the  injury  results  to  an  employe  from  the 
doing  of  something  which  the  employment  neither 
required  nor  expected,  or  in  a  place  where  his  em- 
ployment should  not  take  him,  it  cannot  be  said  to 
arise  out  of  the  employment.  Unless  the  conditions 
under  which  Larke  pursued  his  employment  exposed 
him  to  the  danger  of  frostbite  and  this  exposure  was 
peculiar  to  his  employment  and  not  shared  by  the 
ordinary  person,  no  causal  connection  between  the 
frostbite  and  the  employrdent  can  be  found.  If  the 
employment  brings  with  it  no  greater  exposure  to 
injurious  results  from  natural  causes,  and  neither  con- 
tributes to  produce  these  nor  to  aggravate  their 
effect,  as  from  lightning,  or  severe  heat  or  cold,  than 
those  to  which  persons  generally  in  that  locajity, 
whether  so  employed  or  not,  are  equally  exposed, 
there  is  no  causal  connection  between  the  employ- 
ment arid  the  injury;  but  where  the  *  employment 
brings  with  it  greater  exposure  and  injury  results,' 
the  injury  does  arise  out  of  the  employment. ' ' 

We  find  decisions  holding  that  injuries  caused  by 
lightning,  by  heat,  and  by  cold,  do  not  arise  out  of 
the  employment,  and  others  holding  the  contrary 
view,  on  the  theory  that  there  was  something  in  the 
employment  or  manner  or  place  in  which  or  where 
the  work  was  to  be  done  which  exposed  the  employe 
to  greater  danger  from  such  agencies  than  that 
encountered  by  the  general  public  in  the  particular 
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vicinity.  In  the  note  to  Rayner  v.  Sligh  Furniture  Co., 
supra,  (L.  R.  A.  1916A  43),  it  is  said  that:  ^'Whether 
injuries  caused  by  the  weather  or  climatic  conditions 
arise  out  of  the  employment  is  a  question  which  has 
frequently  been  before  the  court,  and  the  decisions 
are  not  entirely  harmonious.  Where  the  character 
of  the  work  renders  the  workman  particularly  sub- 
ject to  the  injury  in  question,  it  is  usually  held  that 
it  arises  out  of  the  employment.^' 

In  volume  53  of  Scottish  Law  Reporter,  122  et 
seq.,  supra,  we  find  an  extended  discussion  of  the 
subject  by  different  Lords  of  the  First  Division  of 
the  Court  of  Session.  Among  other  things  Lord 
Skerrington  said  (p.  124) :  **In  my  opinion  how- 
ever, it  is  enough  to  entitle  a  workman  to  compensa- 
tion if  he  can  say  that  on  the  occasion  when  he  was 
injured  by  a  peril  of  the  street  his  duty  to  his  em- 
ployer took  him  to  that  street,  though  the  occasion 
may  have  been  of  a  rare  and  exceptional  character." 
Lord  Mackenzie  said  (p.  127) :  **A  risk  incidental 
to  the  employment  may  also  be  a  risk  common  to  the 
public.  That  a  risk  common  to  the  public  should  be 
a  risk  incidental  to  the  employment  the  employee 
must  be  exceptionally  exposed  by  his  employment  to 
the  common  risk.'*  The  Lord  President  of  the  court 
said  (p.  128) :  **The  arbitrator,  who  is  final  on  ques- 
tions of  fact,  has  found  here  as  a  matter  of  fact  that 
the  appellant  in  pursuance  of  his  duty  had  to  walk 
from  Forestmill  to  Kennet  on  the  day  that  the  acci- 
dent befell  him.  The  day  was  frosty ;  the  road  was 
slippery.     •     •     • 

**It  is  common  ground  that  the  accident  arose  in 
the  course  of  the  appellant's  employment.  The  ques- 
tion for  our  decision  is  whether  it  arose  out  of  his 
employment.     Now  the  learned  arbitrator  came  to 
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the  conclusion  that  it  did  not,  because  the  risk  which 
the  appellant  ran  in  walking  upon  the  slippery  road 
was  not  a  risk  to  which  he  was  exposed  by  the  nature 
of  his  occupation,  but  was  simply  an  ordinary  risk 
to  which  every  pedestrian  was  exposed. 

^*In  my  view  that  is  an  unsound  statement  of  the 
law,  for  the  risk  on  that  road  at  that  particular  time 
appears  to  me  to  have  been  a  risk  incidental  to  the 
man's  employment.  And  it  was  not  the  less  a  risk 
incidental  to  the  man's  employment  because  every 
pedestrian  on  that  road  at  that  time  would  have 
required  to  face  it,  or  because  the  appellant  was 
facing  it  for  the  first  and,  it  may  be,  the  only 
time.    *     •     • 

*^The  principle  which,  it  appears  to  me,  lies  at  the 
root  of  these  decisions,  and  which  distinguishes  them 
and  marks  them  out  from  other  cases  more  or  less 
germane  to  this  chapter  of  law,  was  never  better 
stated  than  in  the  passage  from  Lord  Kinnear's 
opinion  in  the  case  of  M^NeicCy  which  I  venture  once 
more  to  quote,  where  he  says,  *  According  to  the  state- 
ment, the  man  had  certainly,  in  the  course  of  his  em- 
ployment to  traverse  this  particular  road  for  his 
employers'  purposes,  and  therefore  the  dangers  and 
risks  of  that  particular  road  at  the  time  and  on  the 
occasion  in  question  are,  to  my  mind,  incidental  to 
the  employment.'  And  I  think  when  Lord  Kinnear 
said  that  he  was  stating  the  law  with  fulness  and 
accuracy.  And  quite  obviously,  I  think,  his  state- 
ment would  not  have  been  in  any  way  affected — ^is  not 
in  any  way  affected — ^by  the  consideration  that  other 
pedestrians  might  have  to  face  that  particular  risk 
if  they  were  on  the  road  at  the  time,  or  that  the 
workman  was  on  the  road  for  the  first  and,  it  my  be, 
the  only  time. ' ' 

In  the  case  at  bar,  the   duties   of  the   employe 
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required  him  to  visit  towns  and  cities  at  a  consider- 
able distance  from  the  home  office  without 
1.  regard  to  conditions  of  the  weather.  The 
localities  to  which  he  was  sent  in  the  dis- 
charge of  the  duties  of  his  employment  constituted 
the  place  or  places  in  which  he  was  required  to  work. 
By  reason  of  his  employment  he  was  at  the  place 
where  he  was  injured.  He  was  where  his  employ- 
ment took  him  and  the  hazard  of  the  icy  street  was 
incidental  to  such  employment.  This  proposition  is* 
not  changed  by  the  fact  that  the  public  generally  in 
that  vicinity  was  exposed  to  the  hazards  of  the  icy 
street.  The  facts  show  that  Har raden  's  employment 
exposed  him  to  increased  hazards  generally  among 
which  was  the  one  which  caused  his  injury.  The 
admitted  facts  compel  the  inference  that  the  injury 
of  Harraden  resulted  from  conditions  produced  by 
the  weather,  and  likewise  because  he  was  in  the  par- 
ticular locality  at  the  time  in  question.  The  latter 
fact  is  due  to  his  employment.  The  facts  admit  of  no 
other  inference  but  that  for  his  employment  he  would 
not  have  been  in  that  locality  at  the  time  of  his  injury. 
His  employment  was  therefore  a  contributing  proxi- 
mate cause  of  his  injury.  By  reason  of  it  he  was 
exposed  to  a  hazard  which  in  all  reasonable  proba- 
bility he  would  not  otherwise  have  encountered.  The 
work  he  was  employed  to  do  required  travel  and 
made  him  particularly  subject  to  hazards  to  an 
extent  far  greater  than  like  hazards  encountered  by 
the  general  public.  Such  being  the  case,  the  facts  not 
only  warrant  the  conclusion  that  the  injury  of  Har- 
raden was  received  in  the  course  of  his  employment, 
but  they  likewise  compel  the  inference  that  his 
injury  arose  out  of  his  employment  within  the  spirit, 
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purpose,  and  meaning  of  the  Workmen's  Compensa- 
tion Act,  supra. 

The  facts  on  which  the  question  presented  is  based 
invoke  the  application  not  only  of  the  principles 
applied  in  cases  of  accident  due  wholly  to  conditions 
produced  by  the  weather,  but  likewise  invoke  the 
principles  applied  to  accidents  causing  injuries  to 
persons  whose  employment  require  them  to  go  upon 
public  streets  or  into  like  places  of  danger. 

The  distinction  is  made  on  the  ground  that  by 
virtue  of  the  employment  such  injured  persons  were 
more  exposed  to  such  hazards  than  other  persons 
generally  upon  such  streets  or  in  such  places,  and 
likewise  because  but  for  such  employment,  in  all  rea- 
sonable probability,  the  injuries  would  not  have  been 
received.  Pierce  v.  Provident  Clothing,  etc.,  Co., 
supra;  M'Neice  v.  Singer  Sewing  Machine  Co., 
supra;  Martin  v.  John  Lovibond  <&  Sons,  supra; 
Pigeon's  Case,  supra;  Larke  v.  Hancock  Mutual  Life 
Ins.  Co.,  supra;  Rayner  v.  Sligh  Furniture  Co., 
supra. 

When  one  so  situated  and  employed  as  Harraden 

receives  an  injury,  caused  by  conditions  produced  by 

the  weather,  it  is  ordinarily  a  question  of  fact 

2.  to  be  determined  from  the  evidence  in  each 
case  as  to  whether  the  employment  of  the 
injured  person  was  or  was  not  a  contributing  proxi- 
mate cause  of  the  injury.  But  in  this  case  every  fact 
is  admitted  to  bring  the  case  within  the  provisions  of 
the  Workmen's  Compensation  Act,  supra,  except  the 
fact  that  the  injury  arose  out  of  the  employment.  As 
already  indicated,  the  facts  submitted  admit  of  but  a 
single  inference  on  the  subject,  viz.,  that  the  injury 
of  Harraden  arose  out  of  his  employment. 
.  We  therefore  answer  the  question  submitted  by 
the  Industrial  Board  in  the  affirmative. 


i 
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Batman,  P.  J.,  Hottel,  Caldwell  and  Dausman,  JJ., 
concur. 
Ibach,  C.  J.,  doubts. 

Note.— Reported  in  118  N.  E.  142.    See  note  ante  261. 


Illinois  Centbal  Railroad  Company  et  al.  v.  - 
Hawkins,  Administratrix. 

[No.  9,175.    Filed  March  28, 1917.    Rehearing  denied  June  22, 1917. 
Petition  to  transfer  dismissed  December  20,  1917.] 

1.  Cabbiebs. — Ca/rriage  of  Passengers. — Injury  to  Passenger. — 
Action. — Complaint. — Sufflciencg. — ^In  an  action  against  a  railroad 
company  and  its  switchman  for  death  in  a  train  collision,  a  com- 
plaint alleging  that,  because  of  the  carelessness  and  negligence  of 
the  switchman,  while  engaged  in  the  discharge  of  his  duties,  in 
failing  to  properly  close  a  switch,  a  passenger  train  on  which 
decedent  was  a  passenger  ran  into  a  siding  and  collided  with  a 
line  of  freight  cars,  causing  decedent  to  receive  fatal  injuries,  is 
sufficient  to  charge  defendants  with  joint  liability,    pp.  316,  317, 

3ia 

2.  ToBrrs.— £fei?eml  Tort-Feasors.— Joint  lAaUUty. — Parties.—kVL 
action  at  law  for  damages  cannot  be  maintained  against  several 
defendants  Jointly  when  each  acted  independently  of  the  other, 
without  concert  or  unity  of  design,  and  the  several  torts  com- 
mitted by  each  were  separate  and  several,    p.  316. 

3.  Masteb  and  Sebvant. — Injury  to  Third  Persons. — NegUgence  of 
Servant. — Master's  lAahiUty. — ^Under  the  doctrine  of  respondeat 
superior  the  master  or  principal  is  chargeable  with,  and  liable  for, 
the  negligent  acts  committed  by  his  agents  or  servants  wnile 
acting  in  the  course  of  their  employment  and  in  the  line  of  duty, 
p.  317. 

4.  Masteb  and  Sebvant. — Injury  to  Third  Persons. — Negligence  of 
Servant. — Joint  Liability. — ^Where  a  third  party  is  injured  by 
reason  of  the  negligence  of  a  servant  while  acting  in  the  course 
of  his  employment,  both  the  master  and  servant  are  liable,  and 
either  or  both  may  be  sued  at  the  option  of  the  injured  party, 
p.  317. 

6.    Appeal. — Presenting    Questions    for    Review. — Assignment   of 

error. — Sufficiency. — ^A  Joint  assignment  of  error  that  the  court 

erred  in  overruling  the  '^motion  of  these  appellants  for  a  new 

trial"  presents  no  question  for  review  where  no  Joint  motion  for  a 

new  trial  was  filed,    p.  319. 
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6.  Appeal. — Pre8enting  Queaiiona  for  Review. — Ruling  on  Motion 
for  New  Trial. — Defects  in  Record. — ^Where  there  was  a  Joint 
judgment  against  two  defendants  and  each  filed  a  separate  motion 
for  a  new  trial,  record  entries  that  "defendant's"  motion  for  a 
new  trial  was  overruled  and  the  defendant  excepted,  do  not 
identify  the  motion  overruled  or  the  defendant  which  excepted,  so 
that  an  assignment  of  error  challenging  the  ruling  on  the  motion 
for  new  trial  presents  no  question  for  review,    pp.  319,  320. 

7.  Appeal. — Defects  in  Record. — Parties  Taking  Appeal — ^That  the 
record  fkils  to  identify  which  of  two  defendants  prayed  an  appeal 
is  harmless  where  the  term-time  appeal  was  abandoned,  and  a 
vacation  appeal  properly  perfected  by  both  parties,    p.  320l 

From  Warrick  Circuit  Court;  Fred  M.  Eostetter, 
Special  Judge. 

Action  by  Josie  Hawkins,  administratrix  of  the 
estate  of  Ted  Hawkins,  deceased,  against  the  Illinois 
Central  Bailroad  Company  and  another.  From  a 
judgment  for  plaintiff,  the  defendants  appeal. 
Affirmed. 

Woodfin  D,  Robinson,  William  E.  StUlwell  and 
John  G.  Drenan,  for  appellants. 

Thomas  W.  Lindsey  and  Charles  P.  Bock,  for 
appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  in  an  action  brought  by  her'  to 
recover  damages  for  the  death  of  her  decedent,  Ted 
Hawkins,  alleged  to  have  been  caused  by  appellants' 
negligence.  The  issues  of  fact  were  tendered  by  a 
complaint  in  one  paragraph  and  a  general  denial 
thereof.  A  demurrer  to  the  complaint  was  over- 
ruled. A  trial  by  jury  resulted  in  a  verdict  for 
appellee.  A  motion  for  new  trial  was  overruled,  and 
this  ruling  and  that  on  said  demurrer  are  respectively 
assigned  as  error  in  this  court  and  relied  on  for 
reversal. 

It  is  insisted  by  appellee  that,  because  of  certain 
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defects  and  infirmities  in  the  form  and  language  of 
said  demurrer  and  motion  for  new  trial,  and  the 
respective  rulings  thereon,  and  in  the  order  granting 
the  appeal  herein,  no  question  is  presented  for  our 
determination  by  this  appeal.  There  are  defects  and 
infirmities  in  the  record,  some  of  which  will  be  speci- 
fically pointed  out  in  our  disposition  of  the  ruling  on 
the  motion  for  new  trial,  but,  for  the  purposes  of  the 
question  presented  by  said  demurrer,  our  conclusion 
on  the  merits  thereof  makes  it  unnecessary  to  give 
any  consideration  to  any  defects  in  the  language  or 
form  of  such  demurrer. 

The  memorandum  accompanying  said  demurrer 
challenged  the  sufBiciency  of  the  complaint  on  the  fol- 
lowing grounds,  viz. :  (1)  That  it  fails  to  state  facts 
showing  wherein  appellants,  or  either  of  fhem,  was, 
at  the  time  and  place  guilty  of  any  negligence;  (2) 
that  it  fails  to  aver  any  facts  showing  wherein  appel- 
lants, or  either  of  them,  was  guilty  of  any  negligence 
which  was  the  proximate  cause  of  the  death  com- 
plained of;  (3)  that  it  fails  to  state  any  facts  show- 
ing any  negligence  on  the  part  of  either  appellant  in 
the  operation  of  said  train. 

The  averments  of  the  complaint  pertinent  to  the 
questions  raised  by  said  objections  are  in  substance 
as  follows :  The  appellant  railroad  company  is  now, 
and  in  August,  1913,  was,  a  railway  corporation 
engaged  in  the  operation  of  a  railroad  running  from 
Evansville,  Indiana,  to  Peoria,  Illinois.  The  appel- 
lant Shoemaker  was  at  said  time  employed  by  his 
coappellant  as  a  switchman,  and  engaged  in  the  dis- 
charge of  his  duties  as  such  switchman  in  and  about 
the  company's  yards  at  Evansville.  About  August 
1,  1913,  appellee's  decedent,  Ted  Hawkins,  took 
passage  as  a  passenger  on  one  of  said  company's 
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trains  at  Olney  for  Evansville.  While  being  thus 
carried  as  such  passenger  on  said  train,  it,  when 
entering  the  city  of  Evansville,  ran  into  a  siding  or 
sivitch  and  against  some  freight  cars,  throwing  dece- 
dent against  the  side  of  the  car  and  producing  inju- 
ries from  which  he  died  on  August  15,  1913.  The 
train  ran  into  said  siding  **by  reason  of  the  care- 
lessness and  negligence  on  the  part  of  said  defend- 
ant, George  J.  Shoemaker,  who  was  then  and  there 
in  the  employ  of  said  defendant  railroad  company 
as  above  alleged  in  failing  to  properly  close  said 
switch,  and  carelessly  and  negligently  leaving  said 
switch  in  such  a  condition  so  that  said  passenger 
train  upon  which  the  plaintiff's  intestate  was  so  rid- 
ing ran  into  said  line  of  freight  cars  as  above  alleged ; 
that  thereby,  and  by  reason  of  all  of  which  said  acts 
of  carelessness  and  negligence  on  the  part  of  said 
defendant  as  aforesaid,  *  *  *  said  train  and  said 
cars  were,  while  so  negligently  run  as  aforesaid,  into 
said  switch  and  against  said  line  of  freight  cars  as 
alleged,  and  were  so  carelessly  and  negligently  run 
and  managed  that  said  locomotive  and  said  train  of 
cars  and  the  said  car  in  which  decedent  was  riding 
were  run  into  the  said  siding  or  switch  and  against 
said  line  of  freight  cars  as  above  alleged  and  suddenly 
stopping  said  •  *  •  train ;  that  by  reason  of  said 
sudden  •  *  •  stopping  of  said  *  *  *  train 
plaintiff's  intestate  was  hurled  forward,  *  *  * 
that  said  injuries  were  sustained  wholly  by  reason  of 
said  careless  and  negligent  conduct  of  said  defend- 
ant and  without  any  fault  or  negligence  on  the  part 
of  plaintiff 's  intestate. ' ' 

While  the  complaint  is  not  a  model  in  clearness,  we 
think  the  averments  quoted  furnish  an  answer  to 
the  objections  made  by  appellant,  especially,  when 
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1.  considered  in  their  entirety  and  viewed  in  the 
light  of  the  liberal  construction  which  must  be 

given  them  under  ^343a  Burns  1914,  Acts  1913  p. 
850,  and  the  later  decisions  of  the  Supreme  Court 
and  this  court.  Vandalia  Coal  Co^  v.  Coakley  (1915), 
184  Ind.  661,  111  N.  E.  426 ;  8.  W.  Little  Coed  Co.  v. 
O'Brien  (1916),  63  Ind.  App.  504,  113  N.  E.  465,  114 
N.  E.  96;  Indiana  Mfg.  Co.  v.  Coughlin  (1917),  65 
Ind.  App.  268,  115  N.  E.  260. 

The  gist  of  appellants'  .contention,  as  made  in  this 
court,  is  that,  the  appellee  having  elected  to  join 
Shoemaker,  the  switchman,  as  a  defendant,  it  became 
incumbent  on  her  to  state  a  joint  cause  of  action 
against  both  defendants,  or,  in  other  words,  it  was 
necessary  to  show  a  joint  or  combined  negligence  on 
the  part  of  both  defendants  which  caused  the  injury 
that  resulted  in  the  death  of  appellee 's  decedent ;  that 
the  complaint  at  most  shows  negligence  on  the  part 
of  the  switchman  with  which  the  railroad  company 
was  in  no  way  connected ;  that  the  mere  fact  that  the 
switchman  was  an  employe  of  said  company,  in  and 
of  itself,  is  not  sufficient  to  connect  such  railroad 
company  with  his  negligence,  and  hence,  that  the 
complaint  wholly  fails  to  show  any  joint  cause  of 
action  against  both  appellants. 

It  is  true,  as  appellant  contends,  that  an  action  at 
law  for  damages  cannot  be  maintained  against  sev- 
eral defendants  jointly  when  each  acted  inde- 

2.  pendently  of  the  other,  and  there  was  no  con- 
cert or  unity  of  design  between  them,  and  the 

several  torts  committed  by  each  were  separate  and 
several  when  committed.  City  of  Valparaiso  v. 
Mo-ffitt  (1895),  12  Ind.  App.  250,  39  N.  E.  909,  54  Am. 
St.  522;  West  Muncie  Strawboard  Co.  v.  Slack 
(1904),  164  Ind.  21,  72  N.  E.  879;  Chipman  v.  Palmer 
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(1879),  77  N.  Y.  51,  33  Am.  Rep.  566;  MMer  v.  High- 

land  Ditch  Co.  (1891),  87  Cal.  430,  25  Pac.  550,  22 

Am.  St.  254.    Said  principle  and  the  several  cases 

cited  in  support  thereof  are  not  of  controlling 

1.  influence  in  the  instant  case,  because  the  com- 
plaint under  consideration,  under  any  view 
that  may  be  taken  of  it,  does  not  charge  separate, 
independent  acts  of  negligence  against  said  company 
and  said  switchman.  If  there  can  be  said  to  be  any 
negligence  charged  in  said  complaint  other  than  that 
of  said  switchman — a  thing  which  we  need  not  and 
do  not  decide — ^it  was  the  negligent  movement  of  the 
train  by  said  company  over  and  upon  the  switch 
track,  which,  according  to  the  averments  of  the  com- 
plaint, had  been  by  said  switchman  negligently  left 
in  such  condition  that  it  permitted  the  entrance  of 
said  cars  thereon,  and  if  effect  be  given  to  said  aver- 
ments which  apparently  attempted  to  charge  the  rail- 
road company  with  such  negligent  operation  of  said 
train,  the  effect  of  the  complaint  under  such  theory, 
when  read  in  its  entirety,  is  to  charge  that  the  joint 
and  combined  acts  of  negligence  of  the  railroad  com- 
pany caused  the  collision  which  resulted  in  dece- 
dent's injury  and  death. 

A  corporation  necessarily  acts  through  its  officers, 

agents   and   servants,   and,   under  the   doctrine   of 

respondeat  superior,  the  master  or  principal 

3.  is  chargeable  with,  and  liable  for,  any  negli- 
gent act  committed  by  his  agent  or  servant 
while  such  servant  is  acting  in  the  course  of 

4.  his  employment  and  in  the  line  of  his  duty.  In 
such  cases  both  master  and  servant  are  liable 

for  any  injury  and  damages  caused  by  such  negli- 
gence, and  either  or  both  may  be  sued  therefor  at 
the  option  of  the  injured  party.    Lake  Erie,  etc.,  R. 
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Co.  V.  Reed  (1914),  57  Ind.  App.  65,  75,  103  N.  E. 
127;  Pittsburgh,  etc.,  R.  Co.  v.  Kirk  (1885),  102  Ind. 
399, 1  N.  E.  849,  52  Am^  Rep.  675 ;  Brudi  v.  Luhrman 
(1900),  26  Ind.  App,  221,  224,  59  N.  E.  409;  Indiana, 
etc.,  Torpedo  Co.  v.  lAppincott  Glass  Co.  (1905),  165 
Ind,  361,  364,  365,  75  N.  E.  649. 

So  in  this  case,  the  railroad  company  was  charge- 
able with  the  negligent  acts  of  its  servants  performed 
in  the  line  of  their  respective  duties,  whether 

1.  in  operating  said  train  or  said  switch,  and,  if 
it  be  conceded,  as  appellant  contends,  that  the 
only  negligence  charged  in  said  complaint  isT;hat 
charged  against  said  switchman,  it  sufficiently 
appears  from  said  complaint,  when  all  of  its  aver- 
ments are  read  in  the  light  of  the  more  recent  deci- 
sions of  the  Supreme  Court  and  this  court,  which 
permit  the  indulgence  of  reasonable  inferences  in 
favor  of  a  pleading  {Domestic  Block  Coal  Co.  v.  De- 
Armey  [1913],  179  Ind.  592,  100  N.  E.  675,  102  N. 
E.  99;  Indiana  Mfg.  Co.  v.  Coughlin,  supra),  that 
said  complaint  is  based  on  the  doctrine  of  respondeat 
superior,  and  that  both  said  servant  and  his  master, 
the  railroad  company,  were  intended  to  be  and  in  fact 
were  charged  with  the  negligence  of  said  servant,  it 
sufficiently  appearing  that  the  servant  was  in  the 
employ  of  said  company  and  acting  in  the  line  of  his 
duty  as  such  at  the  time  he  was  guilty  of  the  negli- 
gence charged.  It  follows  that  the  principle  invoked 
by  appellant,  indicated  supra,  has  no  application. 
We  therefore  conclude  that  no  error  resulted  from 
the  ruling  on  said  demurrer. 

The  record  shows  three  assignments  of  error,  a 
joint  assignment  by  both  defendants,  and  a  separate 
assignment  by  each  defendant. 

The  third  ground  of  the  joint  assignment  is  as 
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follows:    *'The  court  erred  in  overruling  the  motion 
of  these  appellants  for  a  new  triaL*'     (Our 

5.  italics.)     No  question  is  presented  by  this 
assignment  because  the   record   discloses   no 

joint  motion  for  new  trial  filed  by  appellants. 

The  third  ground  of  each  of  the  separate  assign- 
ments of  error  is  the  same,  except  that  in  each  of 
such  grounds  respectively  the  motion  for  new  trial 
referred  to  therein  is  identified  as  the  motion  of  the 
Illinois  Central  Railroad  Company,  in  the  one  case, 
and  of  George  Shoemaker,  in  the  other  case.  The 
record  shows  a  judgment  against  both  defendants, 
and  then  an  order  showing  the  filing  of  a  separate 
motion  for  new  trial  by  each  defendant,  after  which 
appears  the  following  entry:  **Come  now  the 
parties  by  their  respective  counsel,  and  the  court 
having  heard  the  argument  of  counsel,  defendant's 
motion  for  a  new  trial  is  now  by  the  court  overruled, 
to  which  ruling  of  the  court  the  defendant  at  the 
time  objects  and  excepts.  And  now  defendant  prays 
an  appeal  to  the  Appellate  Court  of  the  State  of 
Indiana,  which  appeal  is  granted  and  thirty  days 
given  in  which  to  file  appeal  bond;  appeal  bond  is 
fixed  in  the  sum  of  $3,000.00  with  United  States 
Mdelity  &  Guaranty  Company  as  surety  thereon,  and 
ninety  days  is  given  defendant  to  file  bill  of  excep- 
tions herein." 

This  entry  does  not  identify  either  of  the  motions 

for  new  trial  which  the  previous  entry  shows  were 

filed,   as   the   motion   overruled.      It   would 

6.  appear  from  said  last  entry  that  but  one  mo- 
tion was  overruled.    Whether  it  was  that  of 

the  appellant  Shoemaker  or  that  of  the  appellant 
railroad  company  this  court  cannot  know.  Indeed, 
the  language  of  the  entry  probably  favors  the  pre- 
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sumption  that  a  joint  motion  was  overruled,  but,  so 
far  as  the  record  discloses,  no  such  motion  was  filed, 
the  only  motions  set  out  in  the  record  being  the  sep- 
arate motion  filed  by  each  appellant. 

The  record  is  also  deficient  in  its  identification  of 

the  defendant  who  saved  the  exception  to  the  ruling 

on  said  motion  and  the  party  who  prayed  an 

7.  appeal  and  was  given  time  to  file  appeal  bond. 
However,  any  infirmity  as  to  the  identification 
of  the  party  who  prayed  an  appeal  and  was 

6.  given  time  to  file  bond  is  rendered  harmless 
by  the  abandonment  of  the  term-time  appeal 
and  the  perfecting  of  a  vacation  appeal  by  both 
parties.  This  action,  however,  can  in  no  way  cure 
or  supplement  the  entry  supra  in  the  way  of  identi- 
fying or  aiding  in  the  identification  of  the  motion 
for  new  trial  which  was  overruled  or  in  the  identifi- 
cation of  the  party  who  excepted  to  such  ruling.  It 
is  not  only  essential  to  the  presentation  of  any  ques- 
tion on  appeal  that  the  appealing  party,  by  an 
assignment  of  error,  specifically  point  out  and  desig- 
nate with  certainty  some  one  or  more  rulings  of  the 
trial  court,  properly  assignable  as  error,  as  rulings 
which  he  alleges  to  be  erroneous,  and  for  which  he 
seeks  a  reversal,  but,  before  he  can  obtain  any  con- 
sideration of  any  particular  error  so  assigned,  he 
must  have  a  record  which  discloses  that  the  particu- 
lar ruUng  upon  which  such  assigned  error  is  based 
was  in  fact  made  by  the  trial  court.  Walter  A.  Wood, 
etc.,  Mfg.  Co.  v.  Angemeier  (1912),  51  Ind.  App.  258, 
259,  260,  99  N.  E.  500,  and  cases  there  cited;  KeUey 
V.  Scanlan  (1913),  55  Ind.  App.  611,  613,  104  N.  E. 
516;  Johnson  v.  Citizens  State  Bank  (1914),  57  Ind. 
App.  348, 350, 107  N.  E.  35. 

In  this  case  the  assignment  of  errors  is  sufficiently 
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definite  and  certain,  but  the  record  fails  to  disclose 
with  sufficient  specification  and  certainty  that  the 
ruling  assigned  and  complained  of  was  in  fact  made 
by  the  trial  court.  It  follows  that  no  question  is  pre- 
sented by  the  assigned  error  challenging  the  ruling 
on  the  motion  for  new  trial.  However,  we  deem  it 
proper  to  say,  in  this  connection,  that  from  the  oral 
argument  of  the  case  and  our  examination  of  the 
briefs  and  the  discussion  therein  of  the  several  ques- 
tions presented  by  such  motion  for  new  trial  we  are 
convinced  that  no  reversible  error  is  presented  by 
the  ruling  on  said  motion. 
Judgment  below  affirmed. 

Note. — ^Reported  in  115  N.  E.  613.  Master  and  servant :  liability 
for  tort  of  servant,  28  L.  R.  A.  433,  12 'L.  R.  A.  (N.  S.)  669,  25 
L.  R.  A.  (N.  S.)  356;  joint  action  against,  for  negligent  or  other 
act  of  servant,  10  Ann.  Cas.  756;  liability  of  master  for  acts  of 
servant  in  the  course  of  his  employment,  40  Am.  Rep.  226.  See 
under  (1)  30  Cyc  121,  122 ;  (3)  26  Cyc  1545. 


In  be  Raynbs. 

[No.  10,064.    FUed  December  21,  1917.] 

1.  BiASTEB  AND  SERVANT. — WorTomen^s  Compensation  Act, — Accident 
Arising  in  the  Course  of  and  Out  of  Employment. — If  the  exclusive 
purpose  of  defendant  company's  collector  in  going  to  another 
city  was  to  collect  amounts  due  the  company,  then  in  going  to 
such  city  the  collector,  who  was  also  secretary-treasurer  of  the 
company,  was  discharging  the  duties  of  his  employment    p.  325. 

2.  Master  aicd  Servant. — Worlcmen*s  Compensation  Act, — Certified 
Questions  of  Law. — Province  of  Industrial  Board, — Ultimate 
Facts, — ^Whether  defendant  company's  collector  was  actuated  in 
going  to  another  city  by  a  purpose  to  serve  his  employer,  and  was 
devoting  his  time  and  efforts  to  that  end,  because  unable  to 
complete  the  employer's  business  before  the  departure  of  the  last 
car,  he  was  compelled  to  make  the  return  trip  by  automobile. 

Vol.  66—21 
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resulting  in  his  injury,  or  whether  he  was  seeking  his  own 
pleasure,  with  a  secondary  object  of  collecting  accounts  for  the 
master,  are  questions  of  ultimate  fact  which  it  is  the  province  of 
the  Industrial  Board  rather  than  the  Appellate  Ck>urt  to  deduce, 
p.  825. 

3.  Masteb  and  Servant.  —  Workmen* %  Compensation  Act  — 
Employe. — Employes  intended  to  become  beneficiaries  of  the 
Workmen's  (Compensation  Act,  Acts  1915  p.  392,  are,  in  a  general 
way,  those  whose  remuneration  is  popularly  designated  as  wages 
rather  than  salary,  whose  compensation  is  not  munificent,  who 
may  reasonably  be  presumed  to  be  dependent  on  wages  for  the 
sustenance  of  themselves  and  families,  whose  wives  and  young 
children  may  reasonably  be  presumed  without  proof  to  be 
dependent  on  them  for  support,  and  whose  labor  is  manual,  or  of 
a  like  degree  of  industrial  or  commercial  importance  as  manual 
labor  when  viewed  from  the  standpoint  of  individual  accomplish- 
ment, although  none  of  such  tests  are  decisive  in  determining 
those  entitled  to  compensation  under  the  act.    p.  329. 

4.  Hastes  and  Servant. — Workmen's  Compensation  Act. — Employe, 
— Officer  of  Corporation, — That  one  is  president  or  other  execu- 
tive or  managing  ofilcer  of  the  corporation  employing  him  is  not 
alone  sufllcient  to  eliminate  him  from  those  regarded  as  employes 
within  the  meaning  of  workmen's  compensation  acts.    p.  332. 

5.  Hastes  and  Servant. — Workmen's  Compensation  Act. — Ques* 
tions  of  Fact. — Employe. — Officer  of  Corporation. — ^Whether  a 
stockholder  and  officer  of  a  corporation  who  is  employed  by  it  at 
a  salary  to  act  as  buyer,  salesman  and  collector  of  accounts  is  an 
employe  within  the  meaning  of  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  is  a  question  of  fact  for  the  Industrial  Board. 
p.  332. 

From  the  Industrial  Board  of  Indiana. 

Certified  question  of  law. 

Proceedings  under  the  Workmen's  Compensation 
Act  in  the  matter  of  one  Raynes.  Certified  questions 
of  law  by  the  Industrial  Board.    Questions  answered. 

CaldweioL,  J. — The  material  facts  as  certified  by 
the  board  are  in  substance  as  follows :  On  December 
25,  1916,  and  for  several  years  prior  thereto  the 
Staats-Raynes  Company  was  a  merchandising  cor- 
poration organized  with  a  capital  stock  of  $15,000. 
It  was  engaged  in  the  sale  of  merchandise,  including 
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hardware,  jewelry  and  miners'  supplies,  at  Clinton, 
Vermillion  county.  There  were  but  three  stockhold- 
ers, Bert  F.  Kaynes  being  one  of  them.  The  stock-r 
holders  constituted  the  board  of  directors.  On  said 
day,  and  for  several  years  prior  thereto,  Bert  F. 
Raynes  was  secretary-treasurer  of  the  company  and, 
in  addition  to  performing  the  regular  duties  of  that 
office,  he  served  also  as  buyer  for  the  company,  as  a 
salesman  in  the  store,  and  as  collector  of  its  accounts. 
The  company  paid  him  for  his  services  $50  per  week. 
Prior  to  said  date  many  of  the  customers  of .  the 
company  who  had  resided  in  and  near  Clinton  had 
removed  to  Terre  Haute  and  West  Terre  Haute, 
leaving  unpaid  accounts  for  goods  purchased  by  them 
of  the  company.  For  some  time  prior  to  December 
25,  1916,  Bert  F.  Raynes  had  been  in  the  habit  of 
making  occasional  trips  to  Terre  Haute  and  West 
Terre  Haute  for  the  purpose  of  collecting  moneys 
due  from  such  persons  to  the  company  upon  their 
said  accounts,  which  trips  were  made  at  the  expense 
of  the  company,  in  the  sense  that  it  paid  the  transpor- 
tation charges.  On  such  prior  trips  he  had  learned 
that  many  of  such  debtors  of  the  company  frequented 
the  lobby  of  the  Terre  Haute  Hotel  and  the  bar 
thereof.  At  two  o'clock  p.  m.  on  December  25,  1916, 
he  took  ten  or  more  statements  of  accounts  of  such 
persons  and  went  to  Terre  Haute  by  interurban,  for 
the  purpose  of  collecting  such  accounts.  Arriving  in 
Terre  Haute,  he  went  directly  to  the  lobby  of  the 
Terre  Haute  Hotel,  and  to  the  bar  thereof,  which  was 
open.  From  three  o'clock  until  six  o'clock  he  re- 
mained in  and  about  the  lobby  and  barroom  of  the 
hotel,  except  a  short  period  of  time  during  which  he 
went  to  West  Terre  Haute,  a  distance  of  two  miles, 
to  see  a  person  owing  one  of  the  accounts  he  had 
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taken  with  him.  Not  finding  such  person  at  home, 
he  immediately  returned  to  the  Terre  Haute  Hotel 
Between  three  o'clock  and  six  o'clock  p.  m.  of  that 
day  he  saw  in  the  lobby  of  the  hotel  and  in  the  bar- 
room thereof  several  of  the  persons  whose  accounts 
he  had  taken  with  him  to  said  city  for  collection, 
interviewed  such  persons  and  endeavored  to  make 
collections  from  them.  Within  such  time  he  also 
interviewed  an  attorney  in  the  barroom  relative  to 
placing  the  accounts  in  his  hands  for  collection. 
After  six  o'clock  he  left  the  hotel,  got  his  supper  at 
some  point  which  he  claims  he  does  not  remember, 
and  thereafter  and  between  six  o'clock  and  eleven 
o'clock  p.  m.  he  visited  the  Elks  Club,  another  hotel, 
and  also  spent  a  portion  of  such  time  in  the  lobby 
and  barroom  of  the  Terre  Haute  Hotel,  He  clauns 
that  he  does  not  remember  what  other  places  he  vis- 
ited within  such  time.  While  in  Terre  Haute  on  this 
occasion  he  drank  several  glasses  of  beer.  The  last 
interurban  car  leaving  Terre  Haute  for  Clinton  on 
said  date  left  Terre  Haute  at  eleven  o'clock  p.  m. 
Soon  after  that  hour  he  discovered  that  the  last  inter- 
urban had  departed  for  Clinton,  and  he  then  made 
arrangements  with  a  taxicab  driver  to  drive  him  by 
automobile  to  Clinton.  In  such  automobile  he  left 
the  Terre  Haute  Hotel  about  11:30  o'clock.  The 
driver  proceeded  north  a  short  distance,  and  then 
stopped  at  a  garage  to  get  some  gasoline.  Bert  F. 
Eaynes  thereupon  got  out  of  the  automobile  into 
the  street  for  the  purpose  of  permitting  the  driver  to 
alight  therefrom.  Immediately  after  he  stepped 
into  the  street,  and  while  standing  about  three  feet 
from  the  automobile  in  which  he  had  been  riding,  he 
was  struck  by  an  automobile  driven  by  a  third  party; 
and  as  a  consequence  he  was  severely  injured,  his 
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injuries  being  permanent,  and  resulting  in  total  dis- 
ability for  six  months. 

On  the  facts,  the  board  seeks  the  opinion  of  this 
court  on  three  questions  of  law,  in  substance  as  fol- 
lows: Assuming  that  Bert  F.  Raynes  was  an 
employe  of  the  company  within  the  meaning  of  the 
Workmen's  Compensation  Act: 

(1)  Did  the  accident  resulting  in  the  injury  occur 
in  the  course  of  his  employment? 

(2)  Did  the  accident  arise  out  of  his  employ- 
ment? 

(3)  Upon  the  facts  was  Bert  F.  Baynes  at  the 
time  of  his  injury  an  employe  of  the  company  within 
the  meaning  of  the  Workmen's  Compensation  Act? 

As  bearing  on  the  first  and  second  questions,  the 
certified   statement  obtains   a  number   of   eviden- 
tiary facts  from  which  the  board  has  not  de- 

1.  duced  the  ultimate  facts  essential  to  a  direct 
answer  to  these  questions.  There  is  a  statement 

that  on  the  occasion  involved  here  Bert  F.  Raynes 
went  to  Terre  Haute  for  the  purpose  of  collecting 
accounts  due  the  company.  This  statement  is  an  ulti- 
mate fact.  If  to  collect  such  accounts  was  his  exclu- 
sive purpose,  then  in  going  to  Terre  Haute  he  was 
discharging  the  duties  of  his  employment.  Perhaps 
the  same  conclusion  would  follow  if  such  was  his  prin- 
cipal purpose.  If,  however,  he  was  moved  by  other 
purposes  which  he  carried  out,  the  collecting  of 
accounts  being  a  mere  incident,  then  we  do  not  be- 
lieve that  it  can  be  said  that  he  was  engaged  in  dis- 
charging the  duties  of  his  employment.  The  facts 
stated  respecting  his  subsequent  movements  in 

2.  visiting  hotels,  barrooms,  clubs  and  uhremem- 
bered  places  are  for  the  most  part  but  evi- 
dentiary of  important  ultimate  facts  not  deduced  or 
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certified.  In  such  subsequent  movements  was  he 
actuated  by  a  purpose  to  serve  his  employer,  and  was 
he  devoting  his  time  and  efforts  to  that  end,  or  chiefly 
to  that  end,  or  was  he  in  the  main  merely  seeking  his 
own  pleasure  in  whiling  away  a  holiday  afternoon, 
with  a  secondary  object  of  collecting  accounts  if  he 
might  conveniently  do  so  without  materially  detract- 
ing from  the  pleasure  of  the  occasion  f  If  he  went 
to  Terre  Haute  to  further  the  interests  of  his  em- 
ployer, did  he  subsequently  lose  sight  of  such  object 
that  he  might  become  the  devotee  of  conviviality? 
What  caused  him  to  miss  the  last  car,  and  what  gave 
rise  to  the  necessity  of  his  endeavoring  to  procure 
transportation  from  Terre  Haute  in  a  taxicabt  Did 
he  miss  the  car  and  did  such  necessity  arise  because 
he  had  been  diligently  engaajBd^  in  his  employer's 
business,  and  because  he  was  unable  to  complete 
such  business  before  the  last  car  left,  or  was  it 
because. the  sociabilities  of  the  occasion  caused  him 
to  become  oblivious  to  lapsing  time  and  passing 
events!  These  are  questions  of  ultimate  fact  which 
it  is  the  province  of  the  board  rather  than  this  court 
to  deduce. 

In  the  one  case,  it  is  our  judgment  that  the  acci- 
dent arose  out  of  and  in  the  course  of  the  employ- 
ment. The  following  have  a  bearing:  In  re  Ear- 
raden  (1917),  ante  298,  118  N.  E.  142;  Pierce  v. 
Provident  Clothing,  etc.,  Co.  (1911),  4  B.  W.  C.  C. 
242;  M'Neice  v.  Singer  Sewing  Machine  Co.  (1910), 
4  B.  W.  C.  C.  351 ;  Kume  v,  Detroit  Shade  Tree  Go. 
(1916),  192  Mich.  435, 158  N.  W.  851,  L.  B.  A.  1917A 
252;  Mahowald  v.  Thompson-Starrett  Co.  (1916), 
134  Minn.  113,  158  N.  W.  913,  159  N.  W.  565 ;  MiUer 
V.  Taylor  (1916),  173  App.  Div.  865, 159  N.  Y.  Supp. 
999;  Friehel  v.  Chicago  City  R.  Co.  (1917),  280  HI. 
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76, 117  N.  E.  467;  White  v.  Avery  (1915),  53  Scot-  L. 
R.  122;  Putnam  v.  Murray  (1916),  174  App.  Div. 
720, 160  N,  Y.  Supp.  810.  In  the  other  case  our  judg- 
ment is  otherwise.  The  following  are  instructive: 
Inland  Steel  Co.  v.  Lambert  (1917),  ante  246,  118 
N.  E.  162;  Hewitt's  Case  (1916),  225  Mass.  1, 113  N. 
E.  572,  L.  K.  A.  1917B  249;  Smith  v.  Lancaster,  etc., 
Ry.  (1899),  1  Q.  B.  141;  Ocean  Accident,  etc.,  Co.  v. 
Industrial  Accident  Comm.  (1916),  173  Cal.  313,  159 
Pac.  1041,  L.  B.  A.  1917B  336;  M'Lean  v.  Macbrayne 
(1916),  53  Scot.  L.  B.  254. 

We  proceed  to  the  third  question:  An  examina- 
tion of  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392),  including  the  title,  discloses  that  the 
beneficiaries  of  its  provisions  are  designated  without 
exception  as  employes.  The  first  section,  however, 
is  to  the  effect  that  the  act  shall  be  known  as  **The 
Workmen's  Compensation  Acf  The  word  "em- 
ploye'' is  a  term  of  broad  significance.  Its  defini- 
tions take  a  wide  range.  Among  those  set  out  in  15 
Cyc  1031,  are  the  following:  A  person  who  is 
engaged  in  the  service  of  another;  one  whose  time 
and  skill  are  occupied  in  the  business  of  his  em- 
ployer; a  laborer  when  engaged  in  service  under  a 
contract  for  compensation.  In  Palmer  v.  VanSoMt- 
voord  (1897),  153  N.  Y.  612,  47  N.  E.  915,  38  L.  B.  A. 
402,  the  court  in  holding  that  one  employed  at  a  sal- 
ary of  $100  per  month  to  go  from  place  to  place  to 
fix  and  set  up  machines,  and  pack  and  unpack  them, 
as  well  as  to  make  sales,  was  an  employe  within  the 
meaning  of  a  statute  that  gave  a  preference  to  wage 
claims  of  employes,  operators  and  laborers  of  corpo- 
rations, quoted  with  approval  the  Century  Diction- 
ary definition  as  follows:  ''One  who  works  for  an 
employer;  a  person  working  for  salary  or  wages; 
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applied  to  any  one  so  working,  but  usually  only  to 
clerks,  workmen,  laborers,  etc.,  and  but  rarely  to  the 
higher  officers  of  a  government  or  corporation  or  to 
domestic  servants/^  The  question  here,  however, 
involves  the  meaning  of  the  term  ** employe'*  as  used 
in  the  act.  Its  scope  is  outlined  therein  as  follows : 
**  *  Employe'  shall  include  every  person,  including  a 
minor,  in  the  service  of  another  under  any  contract 
of  hire  or  apprenticeship,''  etc.,  with  exceptions  not 
applicable  here.  §76.  This  language  literally  inter- 
preted is  also  rather  broad,  but  perhaps  is  modified 
somewhat  by  other  provisions  of  the  act.  Thus  as  we 
have  said,  the  act  is  designated  as  the  Workmen's 
Compensation  Act.  The  term  *' workman"  is  also 
somewhat  comprehensive.  A  workman  is  defined  as 
a  man  employed  in  labor;  a  worker;  a  skilful  artificer 
or  laborer;  a  man  who  is  employed  in  manual  labor 
whether  skilled  or  unskilled ;  a  toiler ;  a  mechanic ;  an 
artisan,  etc.  40  Cyo  2860.  Popularly  the  term 
includes  those  who  work  with  their  hands  at  some 
sort  of  manual  labor,  but  excludes  those  who  do  men- 
tal work  merely.  Of  course,  we  should  not  be  under- 
stood as  indicating  that  only  those  who  do  manHal 
labor  come  within  the  provisions  of  the  act,  but 
rather  that  the  conception  usually  formed  in  the  mind 
by  the  use  of  the  term  "workman"  is  of  a  person 
that  does  that  sort  of  work.  There  are  other  provi- 
sions of  the  act  that  in  a  general  way  indicate  its 
beneficiaries.  Thus  by  §16  it  is  provided  that  com- 
pensation granted  by  the  act  shall  have  the  same 
preference  or  priority  against  the  assets  of  the 
employer  as  is  allowed  by  law  for  any  unpaid  wages 
for  labor.  An  inspection  of  the  laws  referred  to,  as 
§7976  et  seq.  Bums  1914,  Acts  1885  p.  95,  discloses 
that  persons  who  work  at  manual  labor  compose  by 
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far  the  greater  part  of  the  persons  intended  thereby 
to  be  protected.  A  superintendent,  however,  em- 
ployed at  a  salary  of  $100  per  month,  whose  princi- 
pal duty  was  the  supervision  of  work  done  by  labor- 
ers, was  held  to  be  included  within  the  provisions  of 
the  act  last  mentioned.  Pendergast  v.  Yandes 
(1890),  124  Ind.  159,  24  N.  E.  724,  8  L.  R.  A.  849.  By 
the  terms  of  §52  of  the  Workmen  ^s  Compensation 
Act,  supra,  the  State  Board  of  Inspection  was  abol- 
ished, and  its  duties  transferred  to  the  Industrial 
Board.  This  body  also  when  in  existence  dealt  for 
the  most  part  with  those  who  performed  manual 
labor,  and  the  relation  of  such  persons  to  their  work 
and  their  employers.  §8021  et  seq.  Burns  1914,  Acts 
1911  p.  145.  By  the  provisions  of  the  act,  supra, 
compensation  is  awarded  on  a  basis  of  a  certain  per 
cent,  of  what  is  designated  as  the  **  average  weekly 
wages  *^  rather  than  salary  of  the  workman  involved, 
and  as  a  rule  is  required  to  be  made  in  weekly  pay- 
ments rather  than  in  a  lump  sum.  In  case  of  the 
decease  of  an  employe,  compensation  is  awarded  to 
his  dependents.  Where  the  family  relation  actually 
exists,  the  wife  and  also  the  children  within  a  certain 
age  are  conclusively  presumed  to  be  wholly  depend- 
ent, and  under  some  circumstances  the  husband  also, 
•where  the  deceased  employe  was  a  wife.  §38.  It  is 
provided  also  that  'in  computing  compensation,  the 
average  weekly  wages  of  the  employe  should  be  con- 
sidered as  not  exceeding  $24.    §40. 

From  this  brief  examination  of  the  act,  supra,  it  is 

not  a  very  hard  problem  to  determine  in  a  general 

way  the  sort  of  employes  intended  to  become 

3.  its  beneficiaries,  although  difficulties  may  pre- 
sent themselves  in  applying  the  general  stan- 
dard to  the  individual  case.    In  a  general  way,  it  is 
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an  employe  Iv^hose  remuneration  is  popularly  desig- 
nated as  wages  rather  than  salary;  whose  compensa- 
tion for  service  is  not  munificent;  who  may  reason- 
ably be  presumed  to  be  dependent  on  his  wages  for 
the  sustenance  of  himself  and  family,  and  whose  wife 
and  young  children  may  reasonably  be  presumed 
without  proof  to  be  dependent  on  him  for  support; 
whose  labor  is  manual,  or  of  a  like  degree  of  indus- 
trial or  commercial  importance  as  manual  labor  when 
viewed  from  the  standpoint  of  individual  accom- 
plishment. We  should  not  be  understood  as  indicat- 
ing that  any  of  these  tests  are  decisive,  or  that  one 
whose  earnings  are  designated  as  salary,  or  one  who 
does  not  in  fact  depend  on  his  wage,  or  whose  wife 
and  children  are  not  in  fact  dependent  on  him  for 
support,  or  whose  wage  is  materially  more  than  $24 
per  week,  or  whose  labor  is  other  than  manual,  is  not 
entitled  to  compensation  under  the  act.  We  are 
merely  formulating  a  concept  in  a  general  way  of 
the  sort  of  person  that  may  be  deemed  to  be  an 
employe  within  the  meaning  of  the  act.  Measuring 
the  case  of  Burt  F.  Raynes  by  these  general  observa- 
tions, We  find  nothing  in  the  certified  facts,  aside  from 
the  element  that  he  was  a  corporate  officer,  which  we 
shall  later  consider,  to  exclude  him  from  the  class 
designated  in  the  act  as  employes.  Does  the  mere 
fact  that  he  was  an  officer  of  the  corporation  exclude 
himf 

In  1  Honnold,  Workmen's  Compensation  173, 
occurs  the  statement  that,  as  a  general  rule,  the  fact 
that  one  is  an  officer  or  director  of  the  corporation 
employing  him  will  not  preclude  him  from  being 
deemed  an  employe  within  the  meaning  of  compensa- 
tion acts.  The  author  cites  in  support  of  the  state- 
ment the  rulings  of  certain  industrial  boards,  includ- 
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ing  a  ruling  made  by  the  Industrial  Commission  of 
New  York  in  Bowne  v.  8.  W.  Bowne  Co.  Such  ruling 
was  subsequently  sustained  in  the  Appellate  Division 
of  the  Supreme  Court  (173  App.  Div.  131,  162  N.  Y. 
Supp.  244),  but  was  reversed  by  the  Court  of 
Appeals.  (221  N.  Y.  28,  116  N.  E.  364).  The  facts 
were  as  follows:  The  corporation  was  capitalized 
at  $80,000,  of  which  the  president,  who  was  the 
claimant,  owned  $56,000.  He  ^was  injured  while 
assisting  certain  employes  in  removing  lumber.  His 
salary  was  $70  per  week.  He  superintended  the  vari- 
ous activities  of  the  plant,  and  at  times  assisted  in 
manual  labor.  His  stock  yielded  him  dividends  for 
the  previous  year  amounting  to  $30,000.  We  believe 
that  that  case  was  correctly  decided  by  the  Court  of 
Appeals,  and  that  it  did  not  appear  that  the  claimant 
was  such  an  employe  as  is  entitled  to  compensation 
under  the  New  York  Act. 

The  decision  in  Beckmann  v.  Oelerich  <&  Son 
(1916),  174  App.  Div.  353,  160  N.  Y.  Supp.  791,  is 
indicated  by  the  following  quoted  therefrom:  **As 
to  the  claim  that  the  claimant  was  not  an  employe 
within  the  meaning  of  the  act.  The  claimant  spoke 
of  his  compensation  for  services  as  salary.  He  was 
the  owner  of  seven  of  the  100  shares  of  stock  of  the 
corporation.  There  is  no  claim  that  the  payments 
received  by  him  were  dividends  upon  his  stock.  The 
commission  found  that  the  weekly  payment  made  him 
was  his  weekly  wage.  Its  finding  was  fully  justified 
by  the  evidence.  While  he  was  vice-president  of  the 
corporation  his  employment  was  doubtless  through 
the  board  of  directors,  of  whom  he  may  or  may  not 
have  been  one.  Although  he  was  the  general  fore- 
man, he  worked  in  the  various  industries  of  the  cor- 
poration the  same  as  other  workmen,  and  was  doing 
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the  work  of  an  ordinary  employe  at  the  time  he  was 
injured.  His  being  vice-president  and  a  stockholder 
in  no  way  affected  his  status  as  an  employe/'  See, 
also,  Car  swell  v.  Sharps  (1910),  3  B.  W.  C.  C.  552, 
which  bears  somewhat  on  the  question. 

It  appears  to  us  as  sound  that  compensation  under 

workmen  ^s  compensation  acts  cannot  be  denied  one 

simply  because  he  happens  to  be  the  president 

4.  or  other  executive  or  managing  oflBcer  of  the 
corporation  that  employs  him,  and  that  that 
fact  alone  is  not  sufficient  to  eliminate  him 

5.  from  among  those  regarded  as  employes 
within  the  meaning  of  such  acts.  If  the  cor- 
poration is  great  and  powerful,  with  extensive  finan- 
cial resources ;  if  an  official  is  a  large  stockholder  and 
his  time  is  occupied  in  the  discharge  of  the  usual 
duties  of  his  office  and  his  salary  is  fixed  because  of 
the  discharge  of  such  duties,  it  would  seem  apparent 
that  he  could  not  be  regarded  as  an  employe  under 
such  an  act.  But  in  another  corporation  of  humbler 
proportions  such  an  official  might  serve  in  a  dual 
capacity ;  that  is,  as  an  officer  and  also  as  a  workman. 
It  is  not  unreasonable  to  conceive  of  a  case  where  the 
discharge  of  the  official  duties  would  constitute  but  a 
small  portion  of  the  services  rendered  by  liim  to  the 
corporation.  Such  an  officer  might  be  hired  in  fact 
to  perform  manual  labor  in  connection  with  other 
employes,  and  his  time  in  the  main  be  occupied  in 
performing  such  service  and  regular  wages  paid  him 
accordingly.  Such  an  official  in  his  capacity  as  a 
workman  might  measure  up  in  all  respects  to  the  con- 
ception of  an  employe  within  the  meaning  of  the  act 
as  we  have  hereinbefore  developed  it,  and  in  such 
capacity  we  believe  that  he  should  be  regarded  as  an 
employe  within  the  meaning  of  compensation  acts. 
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We  find  nothing  in  the  facts  here  inconsistent  with 
regarding  Bnrt  F.  Baynes  as  such  an  employe.  The 
question  of  what  constitutes  an  employe  under  the 
act  is  a  law  question.  However,  having  thus  outlined 
the  law  as  we  conceive  it  to  be,  we  regard  the  ques- 
tion as  to  whether  the  claimant  here  is  such  an 
employe  as  one  of  fact  for  the  board,  and  we  so 
answer  the  third  question. 

Note. — Reported  in  118  N.  B.  967.  Workmen's  compensation: 
who  are  "employes"  within  meaning  of  act,  L.  R.  A.  .1916A  116, 
246,  Ann.  Gas.  1913G  28,  1916B  793»  1918B  704.  See  also  note 
ante  261. 


In  bb  Maboney. 

[No.  10,158.     Filed  December  21,  1917.] 

1£asteb  and  Servant. — Workmen's  Compensation  Act — Accident 
Arising  Out  of  Employment, — ^Injury  to  a  car  inspector  while 
taking  a  short  cut  to  report  for  work  to  a  railroad  with  which  his 
employer  exchanged  the  services  of  workmen  under  certain  condi- 
tions was  an  accident  arising  out  of  the  employment  within  the 
meaning  of  the  Workmen's  Ck>mpensation  Act,  Acts  1915  p.  392, 
the  injured  servant  being  at  the  time  of  the  accident  considered 
as  being  on  duty  and  on  pay  under  the  agreement  between  his 
employer  and  such  other  railroad  as  to  the  exchange  of  employes. 

From  the  Industrial  Board  of  Indiana. 

Certified  questions  of  law. 

Proceedings  under  the  Workmen's  Compensation 
Act  in  the  matter  of  one  Maroney.  Certified  ques- 
tions of  law  by  the  Industrial  Board.  Questions 
answered. 

HoTTEL,  J. — The  Industrial  Board  has  certified 
for  our  decision  the  questions  of  law  hereinafter  indi- 
cated based  on  a  statement  of  facts,  which,  so  far  as 
pertinent  and  necessary  to  the  decisions  of  said  ques- 
tions is  in  substance  as  follows:    On  and  prior  to 
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January  24,  1917,  the  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company,  known  as  the  **Big 
Four ' '  Railway  Company,  owned  and  operated  a  line 
of  railroad  extending  from  Cincinnati,  Ohio,  through 
the  State  of  Indiana,  to  the  city  of  Chicago,  in  the 
State  of  Illinois.  On  said  day,  and  for  several  years 
previous  thereto,  Martin  C.  Maroney  was  in  the 
employment  of  said  railway  company,  as  a  car 
inspector  in  the  city  of  Lafayette,  Indiana,  at  an 
average  weekly  wage  of  $17.50.  Between  said  city 
of  Lafayette  and  the  town  of  Templeton,  Indiana, 
the  said  railway  company  uses  the  tracks  of  the  Lake 
Erie  and  Western  Railway  Company,  under  an 
operating  agreement  between  the  two  companies,  by 
which  they  loan  and  interchange  their  car  inspectors 
and  car  repairers  in  emergency  cases ;  that  is,  in  the 
event  that  either  of  said  companies  has  an  accident 
on  that  part  of  the  railroad  tracks  so  jointly  used  by 
them,  the  company  having  such  accident  may  call  out 
the  car  repairers  and  inspectors  of  the  other  com- 
pany to  assist  in  clearing  the  tracks.  Under  an 
agreement  between  the  Big  Four  Company  and  its 
car  inspectors  and  repairers,  such  inspectors  and 
repairers,  in  case  they  are  called  hy  the  other  com- 
pany, in  a  case  of  emergency,  accident,  are  consid- 
ered and  treated  as  being  on  duty  and  on  pay  from 
the  time  they  are  called  until  they  report  to  their 
home  station  at  the  completion  of  their  work.  On 
the  evening  of  January  24,  1917,  the  Lake  Erie  train 
No.  64  had  a  car  derailed,  due  to  a  broken  journal,  on 
the  joint  track  at  Summit,  Indiana,  about  two  miles 
jvest  of  Lafayette,  and  between  there  and  Templeton. 
Said  train  64  *' originated'^  at  Peoria,  Illinois,  and 
^as  east  bound,  its  destination  being  Tipton,  Indiana. 
This  train  left  Peoria,  Illinois,  at  2 :45  p.  m.  January 
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24,  1917,  and  arrived  at  Tipton  at  12 :45  a.  m.,  Janu- 
ary 25,  1917.  The  derailment  at  Summit  occurred 
in  the  course  of  this  trip.  The  car  derailed  was  A. 
T.  &  S.  F.  car  No.  28610,  loaded  with  corn,  and  was 
being  transported  from  Peoria,  Illinois,  to  Sandusky, 
Ohio.  When  said  derailment  occurred,  the  authori- 
ties of  the  Lake  Erie  and  Western  Eailroad  Com- 
pany called  the  car  inspectors  and  car  repairers  of 
the  Big  Four  company  to  go  to  the  place  of  derail- 
ment with  their  wrecker  and  assist  in  clearing  the 
track.  Martin  C.  Maroney  was  one  of  the  Big  Four 
company's  inspectors  called  for  said  service.  He 
v^BLS  called  over  the  telephone,  and  responded  to  the 
call,  and  while  on  his  way  from  his  home  to  the  place 
T^here  he  should  report  for  work,  he  was  struck  and 
instantly  killed  by  a  train  of  the  Wabash  Railroad 
Company,  he  having  taken  a  short  cut  across  the 
tracks  of  the  latter  company. 

The  statement  adds  that  the  exact  circumstances 
of  said  death  cannot  be  stated,  but  that  ^'it  is 
admitted  that  he  (decedent)  was  on  his  way  to  report 
for  work  in  response  to  a  call  from  the  Lake  Erie  and 
Western  Railroad  Company ^s  authorities,  and  under 
the  terms  of  his  employment  with  the  Big  Four  Rail- 
road Company,  and  that  he  was  on  pay  at  the  time  he 
tuas  struck  and  killed/'  That  the  latter  company^ 
had  actual  knowledge  of  the  said  injury  and  death 
by  and  through  its  proper  representatives  and  oflS- 
cers  a  few  minutes  thereafter.  Other  facts  showing 
that  decedent  left  a  wife,  who  was  solely  dependent 
on  him,  that  she  claims  compensation,  and  that  the 
Big  Four  refuses  payment,  etc.,  are  stated. 

The  questions  of  law  submitted  are:  *'l.  Was 
the  death  of  Martin  C.  Maroney  due  to  an  accident 
arising  out  of  his  employment  with  the  Cleveland, 
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Cincinnati,  Chicago  and  St.  Louis  Eailway  Com- 
pany! 2.  Upon  the  foregoing  facts,  would  a 
finding  by  the  Industrial  Board  of  Indiana  that  Mar- 
tin C.  Maroney  was  not  engaged  in  interstate  com- 
merce at  the  time  of  his  death,  be  sustained  by  suffi- 
cient evidence!  3.  Upon  the  foregoing  facts, 
would  a  finding  by  the  Industrial  Board  of  Indiana 
that  Martin  C.  Maroney  was  not  engaged  in  inter- 
state commerce  at  the  time  of  his  death,  be  contrary 
to  law!  4.  Upon  the  foregoing  facts,  was  Mar- 
tin C.  Maroney  employed  in  interstate  commerce  at 
the  time  of  his  death!'' 

The  question  when  and  under  what  circumstances 
the  injury  or  death  of  an  employe  can  be  said  to  arise 
out  of  and  in  the  course  of  his  employment  has  been 
several  times  recently  considered  by  this  court. 
United  Paperboard  Co.  v.  Lewis  (1917),  65  Ind.  App. 
356, 117  N.  E.  276,  and  cases  cited ;  Haskell,  etc.,  Car 
Co.  y.  Brown  (1917),  67  Ind.  App.  — ,  117  N.  B. 
555. 

The  rules  and  tests  generally  recognized  as  con- 
trolling in  the  determination  of  said  questions,  and 
the  decisions  of  courts  of  other  jurisdictions  helpful  < 
to  such  end,  are  there  collected  and  cited.  Under  the 
rules  and  tests  recognized  in  such  decisions,  the  facts, 
^  supra,  indicated  as  admitted,  show  clearly  and  cer- 
tainly that  decedent's  death  was  the  result  of  an  acci- 
dent received  in  the  course  of  his  employment,  and 
they  show  with  equal  clearness  and  certainty  that 
said  accident  grew  out  of  his  employment,  unless  the 
fact  that  decedent  took  a  short  cut  to  the  scene  of  the 
work  where  his  employment  required  him  to  go  is  a 
controlling  fact  which  necessitates  a  contrary  con- 
clusion. Decedent's  employment  with  the  Big  Four 
company,  under  the  admitted  arrangement  between 
him  and  such  company,  required  him  in  the  emer- 
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gency  indicated  to  respond  to  the  call  of  the  Lake 
Erie  and  Western  Company,  and  to  report  for  duty 
to  the  place  of  accident  on  the  latter  ^s  track.  Dece- 
dent's work  under  this  arrangement  was  emer- 
gency work  The  very  character  of  it,  and  his  duty 
with  reference  thereto,  was  such  that  he  should  be, 
and  doubtless  was,  expected  to  report  for  duty  at 
the  earliest  moment  possible  after  his  call,  and  his 
employer  should,  and  doubtless  did,  expect  bim  to 
take  the  shortest  and  most  direct  route  thereto, 
though  such  route  might  expose  him  to  dangers  not 
present  in  one  more  circuitous.  For  these  reasons 
we  think  the  accident  which  resulted  in  decedent's 
death  was  one  which  his  employer  should  be  held  to 
have  anticipated  might  arise  out  of  the  emergency 
work  required  of  him  under  his  employment,  and 
hence  brings  the  case  within  the  rule  and  test  laid 
down  in  the  cases  supra. 

The  other  questions,  supra,  submitted  by  said 
board  require  us  to  determine  whether  the  deceased, 
when  injured,  was  engaged  in  interstate  conunerce. 
Such  question  is  one  of  law  when  the  facts  are  undis- 
puted. Walker  v.  Chicago,  etc.,  R.  Co.  (1917),  ante 
165,  llT  N.  E.  969,  and  ca^es  there  cited.  How- 
ever, the  statement  of  the  board  herein  leaves 
some  doubt  in  the  mind  of  the  board  as  to  what  the 
facts  are  in  the  instant  case.  In  the  case  just  cited 
this  court  had  under  consideration  the  question  now 
being  considered,  and  there  indicated  the  test  gen- 
erally recognized  as  of  controlling  importance  in  the 
determination  of  said  question.  That  case,  and  the 
cases  there  collected  and  cited,  will,  we  think,  aid  the 
board  in  determining  what  facts  will  authorize  a  con- 
clusion that  the  injured  employe  was  engaged  in 
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interstate  commerce.  See,  also,  Lamphere  v.  Oregon 
RaUroad,  etc.,  Co.  (1912),  116  G.  C.  A.  156, 196  Fed. 
336,  47  L.  R.  A.  (N.  S.)  1. 

There  is  language  in  the  statement  of  facts,  supra, 
to  the  effect  that  the  authorities  of  the  Lake  Erie  and 
Western  Company  called  the  car  inspector  and  car 
repairers  of  the  Big  Four  company  to  go  to  the  scene 
of  derailment  with  their  wreckers  and  assist  in  clear- 
ing the  track ;  that  decedent  was  one  of  the  Big  Four 
inspectors  who  responded  to  said  call,  and  that,  while 
on  his  way  from  his  home  to  the  place  where  he 
should  report  for  work,  he  was  struck  and  instantly 
killed,  etc.  This  statement,  when  taken  in  connec- 
tion with  other  statements,  showing  that  the  derailed 
train  and  car  were  engaged  in  interstate  conunerce, 
at  least  strongly,  if  not  conclusively,  shows  that 
deceased  when  injured  was  proceeding  under  the  call 
of  the  Lake  Erie  and  Western  Company  **to  do  a  des- 
ignated specific  act  in  the  service  of  said  company,  to 
wit,  to  clear  an  interstate  railroad  track  of  a  derailed 
car  engaged  in  interstate  commerce.  Under  such  a 
state  of  facts,  the  case  would  be  controlled  by  the 
following  cases,  among  others :  Lamphere  v.  Oregon 
RaUroad,  etc.,  Co.,  supra;  Walker  v.  Chicago,  etc., 
R.  Co.,  supra. 

On  the  other  hand,  said  statement  of  facts  contains 
what  purports  to  be  an  admission  of  the  parties 
which  we  have  set  out  supra,  and  the  portion  of  which 
pertinent  to  the  question  under  consideration  we 
have  italicized,  supra.  This  admission  shows  merely 
that  decedent  was  on  his  way  to  report  for  work  in 
response  to  a  call  from  the  Lake  Erie  company's 
authorities,  and  under  the  terms  of  his  employment 
with  the  Big  Four  company.  Nothing  appears 
therein  to  in  any  way  connect  decedent's  attempted 
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response  to  said  call  to  duty  with  any  specific  act  or 
work  of  interstate  commerce.  So  far  as  said  admis- 
sion shows,  decedent's  going  to  the  place  of  derail- 
ment in  response  to  said  call  may  have  been  the  dis- 
charge of  an  independent  duty  imposed  by  his 
employment  vnth  the  Big  Four  company,  which  might 
or  might  not  be  a  part  of  or  connected  with  com- 
merce, either  interstate  or  intrastate.  Such  being 
the  state  of  the  facts  contained  in  the  board's  state- 
ment of  facts,  this  court  is  of  the  opinion  that  it 
should  not  answer  either  of  the  last  three  questions, 
supra,  but  that  such  board  should  be  left  to  draw  its 
own  conclusion  in  respect  thereto  in  accord  with  the 
law  as  herein  expressed,  and  as  recognized  and 
approved  in  the  cases  cited. 

The  board  will,  in  any  event,  have  to  find  the  facts 
in  the  case  upon  the  evidence  before  it,  and  file  a 
statement  thereof  and  rulings  of  law,  and  should  the 
case  come  to  this  court  in  the  regular  way,  the  find- 
ings of  the  board  will  doubtless  cure  the  infirmity 
indicated  as  appearing  in  said  statement. 

It  follows  from  what  we  have  said  that  decedent's 
going  to  the  place  of  the  derailment  of  said  car  in 
response  to  his  call  to  duty  by  the  Lake  Erie  com- 
pany, was  contemplated  by,  and  was  a  part  of  his 
employment  with,  the  Big  Four  company,  and  hence 
his  injury,  received  while  on  his  way,  was  the  result 
of  an  accident  arising  out  of  and  in  the  course  of  his 
employment.  As  tp  the  last  three  questions  sub- 
mitted, we  express  no  opinion,  further  than  as 
already  indicated. 

Note. — ^Reported  in  118  N.  B.  134.  Workmen's  compensation: 
injuries  arising  out  of  and  in  the  course  of  the  employment,  L.  R.  A. 
1916A  40.  232,  L.  R.  A.  1917D  114,  Ann.  Cas.  1913C  4,  1914B  498, 
1916B  1293,  1918B  768. 
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People's  Hardwabb  Company  v.  Ceoke. 

[No.  10,117.    FUed  January  8,  1918.] 

1.  Master  and  Seevant. — Workmen's  Compensation  Act. — Appeal. 
— Assignment  of  Error. — Questions  Presented. — Statute. — Under 
|61  of  the  Workmen's  Gompensation  Act  (Acts  1915  p.  392),  as 
amended  by  the  acts  of  1917,  Act  1917  p.  154,  an  asf?ignment  of 
error  on  appeal  from  an  award  by  the  Industrial  Board  that  the 
award  of  the  full  board  is  contrary  to  law  is  sufficient  to  present 
both  the  sufficiency  of  the  facts  found  to  sustain  the  award  and 
the  sufficiency  of  the  evidence  to  sustain  the  finding  of  facts, 
p.  343. 

2.  Master  and  iSfERVANT. — Workmen's  Compensation  Act, — Sole 
Dependent. — ^Where  a  deceased  son  paid  all  his  earnings  to  his 
mother  as  a  part  of  a  common  fund  used  for  the  support  of  her- 
self, the  son  and  other  minor  children,  she  could  maintain  an 
action  for  his  death  under  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  notwithstanding  contributions  to  such  fund  by 
others,    p.  343. 

3.  Master  and  Servant. — Workmen's  Compensation  Act. — Amount 
of  Compensatioiu — ^Where  a  deceased  son  paid  all  of  his  wages  to 
his  mother  and  they  were  placed  in  a  common  fund  used  for  the 
support  of  herself,  the  son  and  other  minor  children,  the  full 
average  weekly  wage  was  the  proper  basis  for  determining  the 
compensation  due  the  mother  under  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  without  deducting  amounts  received  by  the 
son  from  such  fund  for  car  fare,  clothing  and  other  necessary 
living  expenses,    p.  344. 

From  the  Industrial  Board  of  Indiana* 

Proceedings  under  the  Workmen *s  Compensation 
Act  for  compensation  by  Ella  Croke  against  the  Peo- 
ple's  Hardware  Company.  From  an  award  for 
applicant,  the  defendant  appeals.    Affirmed. 

Samuel  K.  Ruick  and  Zimmerman,  Garrett  <&  Bun- 
dull,  for  appellant. 

McMahon  <&  Conroy,  for  appellee. 

Felt,  J. — This  is  an  appeal  from  an  award  of  the 
full  board  made  by  the  Industrial  Board  of  Indiana. 
The  finding  of  facts  made  by  the  board  and  the 
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award  are  as  follows:  *'That  on  and  prior  to  the 
2l8t  day  off  February,  1917,  one  John  Lawrence 
Croke  was  in  the  employment  of  the  defendant  as  a 
steamfitter^s  helper  at  an  average  weekly  wage  of 
$14.46;  that  on  said  date,  while  engaged  in  the  dis- 
charge of  the  duties  of  his  employment,  the  said  John 
Lawrence  Croke  received  a  personal  injury  by  an 
accident  arising  out  of  and  in  the  course  of  his  em- 
ployment, which  resulted  in  his  death  on  said  date ; 
that  the  defendant  had  actual  personal  knowledge  of 
the  accident  to  and  the  injury  of  the  said  John  Law- 
rence Croke,  and  of  his  death,  at  the  time  of  the 
occurrence,  and  executed  a  report  thereof  to  the 
Industrial  Board  of  Indiana  on  said  date;  that  the 
said  John  Lawrence  Croke  was  unmarried  at  the 
time  of  his  de^th;  that  he  had  never  been  married; 
that  he  left  no  child  or  children  surviving  him;  that 
he  was  nineteen  years  of  age ;  that  he  lived  with  the 
plaintiff,  his  mother,  in  the  city  of  Chicago ;  that  his 
said  mother,  who  is  the  plaintiff  herein,  the  said  John 
Lawrence  Croke,  Leroy  Croke,  a  brother  eighteen 
years  of  age,  and  a  sister  Bernice  Croke,  thirteen 
years  of  age,  at  the  time  of  the  death  of  the  said  John 
Lawrence  Croke  and  prior  thereto,  were  living 
together  as  a  family;  that  the  plaintiff  and  her  hus- 
band at  the  time  were  separated;  that  the  husband 
of  the  plaintiff  and  the  father  of  the  deceased,  at  the 
time  of  the  death  of  John  Lawrence  Croke  and  for 
months  prior  thereto,  was  paying  to  the  plaintiff, 
under  an  order  of  one  of  the  courts  of  Cook  County, 
Illinois,  ten  dollars  a  week  for  support;  that  for  a 
period  of  about  four  weeks  prior  to  the  death  of  the 
said  John  Lawrence  Croke,  Leroy  Croke  had  been 
working  and  had  been  earning  from  six  to  nine  dol- 
lars a  week;  that  the  earnings  of  the  said  Leroy 
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Croke  were  turned  over  and  delivered  to  his  mother ; 
that  the  earnings  of  the  deceased,  John  Lawrence 
Croke,  were  turned  over  and  delivered  to  his  mother 
intact  each  week;  that  the  earnings  of  the  two  sons 
and  the  support  money  received  from  the  husband 
and  father,  went  into  a  common  family  fund  and 
were  used  by  the  mother,  the  plaintiff  herein,  for  the 
ten  years  prior  to  the  death  of  John  Lawrence  Croke, 
Leroy  Croke  and  Bernice  Croke ;  that  for  a  period  of 
ten  years  prior  to  the  death  of  John  Lawrence  Croke, 
the  plaintiff  had  been  in  very  poor  health,  unable  to 
earn  any  wages,  and  in  fact  scarcely  able  to  do  house- 
hold work;  that  out  of  said  family  fund  made  up  of 
the  earnings  of  John  Lawrence  Croke,  Leroy  Croke, 
and  the  support  money  paid  by  the  father  under  the 
order  of  the  court  of  Cook  county,  Illinois,  the  plain- 
tiff furnished  John  Lawrence  Croke  his  home  and 
board,  money  with  which  to  purchase  his  clothing, 
and  other  necessary  incidentals,  and  occasionally 
sums  for  spending  money,  suitable  to  his  station  in 
life ;  that  out  of  said  common  fund  the  plaintiff  also 
furnished  the  said  John  Lawrence  Croke  with  money 
with  which  to  pay  his  car  fare  each  day  from  Chicago 
to  Gary  and  return,  which  amounted  to  $4.20  per 
week. 

**  Award. 

**It  is  therefore  considered  and  ordered  by  the  fuU 
board,  that  plaintiff  be  and  is  hereby  awarded 
against  the  defendant,  three  hundred  weeks  ^  compen- 
sation at  the  rate  of  $7.95  per  week,  beginning  on  the 
21st  day  of  February,  1917.  It  is  further  ordered 
that  the  defendant  pay  the  costs  of  this  proceeding. 
It  is  further  ordered  that  the  defendant  pay  the 
burial  expenses  of  the  said  John  Lawrence  Croke 
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not  exceeding  one  hundred  dollars.  Dated  this  1st 
day  of  Angust,  1917.'* 

Appellant    has    assigned    as    error:     "That   the 

award  of  the  full  board  is  contrary  to  law.'*    The 

amended  act  (Acts  1917  p.  154)  provides  that 

1.  such  an  assignment  "shall  be  sufficient  to  pre- 
sent both  the  sufficiency  of  the  facts  found  to 

sustain  the  award  and  the  sufficiency  of  the  evidence 
to  sustain  the  finding  of  facts.'' 

Appellant  contends  that  appellee  is  not  the   sole 

dependent  entitled  to  receive  compensation,  and  that 

the  award  to  her  alone  is  erroneous  for  that 

2.  reason,  and  is  excessive  in  amount.    For  the 
purposes  of  this  proceeding  the  facts  show 

appellee  to  be  the  head  of  a  family  composed  of  her- 
self and  three  minor  children.  No  other  person  is 
claiming  compensation  from  appellant,  nor  is  any 
other  person  shown  to  bear-  the  same  relation  to  the 
deceased  as  the  appellee.  The  other  minor  children 
looked  to  their  mother  for  support  from  the  common 
fund  of  which  she  was  the  custodian  and  disburser. 
No  legal  obligation  rested  on  the  deceased  to  support 
his  minor  brother  and  sister,  but  under  the  facts 
found  appellee  was  legally  and  morally  bound  to  sup- 
port her  minor  children.  Her  means  of  so  doing  was 
the  common  fund  placed  in  her  hands  to  which  the 
deceased  son  contributed  all  his  earnings. 

On  the  facts  found  there  is  no  merit  in  the  conten- 
tion that  appellee  is  not  the  proper  person  to  main- 
tain this  proceeding  and  receive  the  compensation 
legally  due  from  appellant.  Bloomington,  etc.,  Stone 
Co.  V.  Pmiips  (1917),  65  Ind.  App.  189,  116  N.  E. 
850;  Murphy's  Case  (1914),  218  Mass.  278,  105  N.  E. 
635;  In  re  Peters  (1917),  65  Ind.  App.  174, 116  N.  E. 
848;  In  re  Carroll  (1917),  65  Ind.  App.  146,  116  N. 
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E.  844,  847;  ^§37,  38,  Workmen  ^s  Compensation  Act, 
Acts  1915  p.  392. 

The  finding  of  facts  shows  that  the  deceased  con- 
tributed all  his  earnings  to  his  mother  and  that  she 
placed  them  in  a  common  fund.made  np  of  his  wages, 
the  earnings  of  his  brother  and  the  support  money 
paid  by  the  father  in  pursuance  of  an  order  of  court 

Appellant  contends  that  the  award  is  excessive 

because  it  is  fifty-five  per  cent,  of  the  average  weekly 

wages  of  the  deceased;  that  the  facts  found 

3.  show  that  certain  amounts  were  turned  over 
to  the^  deceased  by  his  mother  to  pay  car  fare, 
buy  clothing  and  pay  other  necessary  expenses  inci- 
dent to  his  living  and  support.  It  is  contended  that 
such  sums  should  be  deducted  from  the  average 
weekly  wages  of  the  deceased  and  the  award  be  based 
on  the  balance  left  after  making  such  deductions. 

The  facts  show  that  all  the  wages  of  the  deceased 
were  placed  in  the  common  fund.  Such  being  the 
case  the  basis  of  the  award  was  not  changed  by  the 
fact  that  he  as  well  as  other  mepabers  of  the  family 
received  support  from  the  common  fund.  The 
Indiana  statute  as  interpreted  does  not  strike  a  bal- 
ance to  determine  whether  the  deceased  in  such  cases 
as  this  was  a  financial  asset  or  a  liability  to  the  per- 
son or  persons  entitled  to  compensation  under  the 
Workmen's  Compensation  Act,  supra.  The  average 
weekly  wage  contributed  to  the  common  family  fund, 
held  and  managed  by  the  mother,  furnishes  the  basis 
for  determining  the  amount  of  compensation  due 
appellee,  without  being  diminished  as  contended  for 
by  appellant.  Had  the  deceased  used  part  of  his 
earnings  without  ever  placing  them  in  the  common 
fund,  and  only  placed  a  portion  thereof  in  such  fund, 
a  different  question  would  have  been  presented.    The 
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finding  is  clear  and  definite  on  this  point  and  is  sup- 
ported by  the  evidence.  In  re  Peters,  supra;  Mur- 
phy's Case,  supra;  Bloomington,  etc.,  Stone  Go.  v. 
Phillips,  supra;  Gove's  Case  (1916),  223  Mass.  187, 
111  N.  E.  702-705.  While  appellee  was  only  partially 
dependent  on  the  deceased  for  support,  the  facts 
show  that  he  turned  into  the  common  fund  100  per 
cent,  of  his  earnings.  Such  being  the  case,  the  com- 
pensation is  the  same  as  it  would  have  been  had  the 
facts  shown  appellee  totally  dependent  on  the 
deceased  for  support.  In  re  Peters,  supra. 
The  award  of  the  full  board  is  affirmed. 

Note. — ^Reported  in  118  N.  B.  314.  Workmen's  compensation: 
who  are  "dependents"  within  meaning  of  act,  L.  R.  A.  1916A  121, 
249,  L.  R.  A.  1917D  157,  Ann.  Cas.  1913B  480,  1918B  749. 


K.  W.  Ignition  Company  v.  Greenvillb  Metal 

Products  Company. 

[No.  9,187.     Filed  January  30,  1917.     Rehearing  denied  April  4, 
1917.    Transfer  denied  January  8,  1918.] 

1.  Appeal. — Briefs. — Questions  Presented, — Propositions. — Abstract 
Statements  of  Laic. — Propositions  in  appellant's  brief  contain- 
ing mere  abstract  statements  of  law  or  fact,  and  not  applied 
to  any  particular  ruling  or  action  of  the  court  upon  either  of  the 
causes  assigned  for  new  trial,  present  no  question  for  review. 
p.  347. 

2.  Appeal. — Questions  Presented. — Assignment  of  Error. — Exhibit. 
— An  assignment  of  error  predicated  on  the  admission  in  evidence 
of  an  exhibit,  which  sets  out  neither  the  exhibit  nor  the  nature 
of  the  objection,  presents  no  question  for  review,    p.  348. 

3.  Saijes. — Breach  of  Warranty. — Action. — Complaint. — Theory. — 
In  an  action  for  damages  a  complaint,  containing  general  aver- 
ments that  there  was  a  warranty  accompanying  the  sale  of  goods 
to  plaintiff,  a  breach  of  the  warranty,  describing  the  character 
thereof,  and  that  damage  resulted  therefrom*  shows  that  the 
theory  of  the  action  was  recovery  for  a  breach  of  the  warranty, 
and  allegations  as  to  items  of  damages  inconsistent  with  that 
theory  and  not  sustained  by  the  evidence  do  not  change  the  theory 
of  the  complaint,  but  may  be  disregarded  as  surplusage,    p.  348. 
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4.  Sales. — Breach  of  Warranty. — Instructions  as  to  Use  of  Goods. 
— Evidence, — Sufficiency. — ^In  an  action  for  breach  of  the  war- 
ranty, where  instmction  as  to  the  installation  of  magnetos  sold 
under  a  guaranty  provided  that  they  were  for  use  on  a  particular 
engine  and  that  they  should  preferably  be  mounted  on  either 
brass  or  aluminum  brackets,  but  that  if  iron  brackets  were  used 
brass  bolts  should  be  employed  to  secure  the  magnetos,  evidence 
that  cast-iron  brackets  were  attached  to  the  engine  specified  with 
the  seller's  knowledge  and  that  steel  screws  were  being  used  in 
mounting  the  magnetos  and  that,  upon  discovering  that  the  mag- 
netos would  not  i)erform  the  service  as  guaranteed,  brass  screws 
were  substituted  for  those  of  steel,  but  the  trouble  was  not 
removed,  sufficiently  shows  that  the  magnetos  were  installed  in 
compliance  with  the  instructions  given  by  the  seller,    p.  349. 

5.  SAiiES. — Breach  of  Warranty. — Seller's  Liability, — Resale  by 
Buyer. — Measure  of  Damages. — The  buyer  can  maintain  an  action 
for  a  breach  of  a  warranty  of  magnetos  though  it  has  resold 
them  without  a  warranty  for  a  sum  equal  to  the  purchase  price 
and  under  a  contract  relieving  it  of  all  legal  liability  for  defects 
therein,  and  the  measure  of  damages  is  the  difference  between  the 
value  of  the  magnetos  as  they  were  on  the  date  of  sale  and  their 
value  had  they  been  as  warranted,    pw  351. 

From  Marion  Superior  Court;  W.  W.  Thornton, 
Judge. 

Action  by  the  Greenville  Metal  Products  Company 
against  the  K-W  Ignition  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed. 

Elam,  Fesler,  Elam  S  Young  and  White,  Grosser  S 
Curtiss,  for  appellant. 

Louis  Newberger,  Clarence  E.  Weir,  Charles  P. 
Bitter  and  Charles  W.  ttichards,  for  appellee. 

Ibach,  J. — On  March  20,  1912,  appellant,  a  corpo- 
ration of  the  State  of  Ohio,  entered  into  a  written 
contract  with  appellee,  a  corporation  of  the  State  of 
Pennsylvania,  wherein  it  agreed  to  furnish  appellee 
its  requirement  of  magnetos  for  use  on  automobiles 
until  December  31,  1912.  At  the  time  of  making  the 
contract  and  as  a  part  of  it,  appellant  gave  its  writ- 
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ten  guaranty.  Five  hundred  and  two  magnetos  were 
furnished,  but  it  is  claimed  that  they  did  not  conform 
to  the  guaranty  and  were  worthless.  Consequently, 
this  suit  was  brought  to  recover  damages  occasioned 
by  the  breach  of  the  guaranty.  The  Gibson  Automo- 
bile Comptoy,  being  indebted  to  appellant  at  the 
time  the  suit  was  brought,  was  made  garnishee 
defendant. 

The  complaint  is  in  three  paragraphs;  the  first  is 
predicated  on  the  theory  of  an  offer  to  return  the 
goods  and  for  a  recovery  of  the  purchase  price  paid. 
The  remaining  paragraphs  are  on  the  theory  of  a 
retention  of  the  magnetos  and  for  damages  due  to  a 
breach  of  the  express  guaranty.  There  was  an 
answer  of  general  denial,  also  a  counterclaim 
whereby  appellant  sought  to  recover  the  balance  of 
the  unpaid  purchase  price  of  the  magnetos  and  other 
materials  furnished.  The  last  item  was  also  pleaded 
as  a  set-off.  The  case  was  tried  by  the  court,  with 
the  result  that  appellant's  counterclaim  and  set-off 
were  allowed,  and,  after  deducting  these  amounts 
from  the  total  damages  allowed,  judgment  was 
awarded  appellee  for  $2,002.29. 

A  new  trial  was  refused,  and  this  ruling  is  assigned 
as  error.  Appellant's  assignment  of  errors  contain 
ten  separate  specifications,  some  of  which  we  are  not 
required  to  consider  because  they  are  not  properly 
presented. 

Propositions  containing .  mere  abstract  statements 
of  law  or  fact,  and  not  applied  to  any  particular  rul- 
ing or  action  of  the  court  upon  either  of  the 

1.     causes  assigned  for  a  new  trial,  present  no 

question.  Pittsburgh,  etc.,  R.  Co.  v.  Lighthei- 

ser  (1906),  168  Ind.  438,  460,  78  N.  E.  1033;  Weiden- 

hammer  v.  State  (1913),  181  Ind.  349,  350,  103  N.  E. 
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413, 104  N.  E.  577 ;  Schaefer  v.  Keokuk  Savings  Bank 

(1915),  60  Ind  App.  474,  475,  111  N.  E.  17.    Further- 

more,  in  the  assignment  in  which  complaint  is 

2.  made    of   the   admission   in   evidence    of    an 
exhibit,  the  exhibit  itself  is  not  set  out,  nor 

does  the  nature  of  the  objection  appear.  No  question 
as  to  the  correctness  of  such  ruling  is  therefore  pre- 
sented. Conrad  v.  Hansen  '(1908),  171  Ind.  43,  85  N. 
E.  710.  In  any  event  its  admission  was  not  reversible 
error. 

Appellant  contends  that  the  proof  does  not  support 

the  theory  of  the  complaint,  and  our  attention  is 

directed  to  some  specific  items  of  damages 

3.  alleged   to   have   been   suffered    by   appellee 
which  are  not  supported  by  the  evidence.    The 

answer  to  this  contention  is  that  the  theory  of  the 
several  paragraphs  of  the  complaint  is  not  fixed  by 
the  separate  specific  averments  referred  to.  Each 
paragraph,  and  particularly  the  second  and  third, 
contain  the  general  averments  that  there  was  a  war- 
ranty which  accompanied  the  sale  of  the  magnetos; 
that  there  was  a  breach  of  the  warranty,  describing 
the  character  of  the  breach;  and,  that  damage 
resulted  therefrom. 

These  are  the  essential  averments  which  we  hold 
determine  the  theory  of  each  separate  paragraph  of 
the  complaint  to  be  as  hereinbefore  disclosed.  We 
may  add,  also,  that  the  items,  which  appellant  con- 
tends control,  especially  in  the  first  paragraph  of  the 
complaint,  might  be  disregarded  as  being  mere  sur- 
plusage, and  still  the  theory  remains  apparent  from 
all  the  other  averments. 

There  is  also  some  contention  that  the  evidence 
fails  to  show  that  appellant's  instructions  as  to  the 
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method  of  mounting  the  magnetos  were  followed. 
The  contract  provides : 

*'Our  magnetos  are  in  accordance  with 
4.     the  printed  guarantee  furnished  in  all  our 
literature.  * ' 

And  in  the  literature  it  is  provided : 

**The  Model  J.  magneto  should  preferably  be 
mounted  on  either  brass  or  aluminum  bracket. 
If  iron  bracket  is  used  brass  bolts  must  be  used 
to  secure  magnetos  to  bracket.'' 

The  contract  further  provides : 

**Our  Model  J.  magneto,  furnished  with  taper 
shaft  and  proper  connections,  and  full  set  of 
cables  suitable  for  application  to  the  motor  now 
being  made  by  Golden  Belknap  &  Swartz  Com- 
pany of  Detroit,  Mich.    *,  *    *    '' 

• 

It  thus  appears  that  the  magnetos  were  to  be  fur- 
nished for  use  on  a  particular  engine.  The  evidence 
shows  that  a  contract  for  the  engines  to  be  placed  in 
"Empire'*  automobiles  was  made  with  such  com- 
pany, and  that,  about  the  time  the  contract  between 
the  parties  to  this  suit  was  made,  appellant's  presi- 
dent visited  the  Detroit  factory  and  saw  that  cast- 
iron  brackets  were  being  attached  to  the  engines  to 
support  the  magnetos,  and  no  objection  was  made  by 
him  at  that  time.  Afterwards,  upon  discovering 
that  the  magnetos  would  not  perform  the  service  as 
guaranteed,  it  was  observed  that  steel  screws  had 
been  used  in  mounting  the  magnetos,  and  it  was 
stated  by  appellant's  representative  that  brass 
screws  should  have  been  used. 

Much  correspondence  on  the  subject  of  mounting 
passed  between  the  parties.  We  quote  from  one  of 
the  letters  written  by  appellant,  April  12,  1912 : 
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*'In  connection  with  this  installation,  Mr.  Wil- 
liams discovered  a  matter  which  was  overlooked 
by  the  writer  when  he  was  in  Detroit, "viz.,  that 
the  magnetos  are  mounted  with  .steel  screws. 
It  is  customary  in  order  to  preserve  the  mag- 
netism to  mount  the  magnetos  on  brass  or  alumi- 
num base  and  where  it  is  necessary  to  mount  it 
on  a  cast-iron  base,  to  use  brass  screws.  Inas- 
much as  the  motor  company  did  not  feel  that 
they  wished  to  go  to  the  extra  expense,  we  are 
going  to  furnish  the  brass  screws  gratis  rather 
than  see  the  installation  turned  out  in  anything 
but  a  satisfactory  manner.  *  * 

Arrangements  were  then  made  whereby  appellant 
furnished  brass  screws  and  they  were  used,  but  this 
did  not  remove  the  trouble.  Other  things  were  sug- 
gested and  appellee  did  everything  that  was  sug- 
gested by  appellant  up  to  that  time,  but  the  troubles 
were  not  removed.  And  it  was  not  until  after  all  the 
magnetos  had  been  delivered  that  it  was  suggested 
that  something  more  than  the  use  of  brass  screws 
was  necessary  to  secure  proper  service  from  the  mag- 
netos. At  that  time  other  suggestions  were  made  by 
appellant's  president.  They  were  also  followed  with 
no  better  results.  When  these  reports  were  fur- 
nished to  appellant  another  letter  was  written  to 
appellee,  part  of  which  is  as  follows : 

**In  conclusion  the  writer  wishes  to  say  that 
we  mean  to  stick  by  you  through  this  matter  and 
see  that  you  get  the  proper  attention  and  service . 
from  us  in  the  ignition  and  even  if  we  have  to 
replace  every  magneto  which  you  have. ' ' 

It  seems  to  us  that  the  evidence  conclusively  shows 
that  the  magnetos  were  installed  in  compliance  with 
the  instructions  given  by  appellant,  and  that  the 


NOVEMBER  TERM,  1917.  351 

K.  W.  Ignition  Co.  t?.  Greenville  Metal,  etc.,  Co. — 66  Ind.  App.  345. 

trouble  could  not  have  been  avoided  except  by  the 
use  of  other  magnetos  than  those  furnished. 

The  provisions  of  the  guaranty  which  have  to  do 
with  this  case  are : 

The  K-W  magneto  will  start  without  batteries 
any  auto  engine  up  to  30  H.  P.  It  is  a  complete 
ignition  system  within  itself.  No  coil  or  timer 
or  batteries  of  any  kind  are  necessary.  Will  run 
the  engine  at  all  times  under  all  weather  condi- 
tions, evenly  and  smoothly  at  all  speeds.  Will 
produce  a  spark  much  hotter  and  faster  than 
any  dry  cells,  storage  battery  or  other  magneto 
except  larger  K-W  magnetos.  This  magneto  is 
further  guaranteed  one  year  from  date  of  ^^ur- 
chase  against  any  defect  in  workmanship  or 
material  and  any  part  proving  defective  within 
that  time  will  be  replaced  free  of  charge,  etc. 
The  magnets  on  this  magneto  will  retain  their 
magnetism  forever  unless  battery  current  is  run 
through  them  or  unless  they  are  taken  off  the 
magneto. 

The  evidence  conclusively  shows  that  the  magnetos 

w;hen  in  use  upon  the  automobiles  /  wholly  failed  to 

conform  to  the  guaranty  and  wholly  failed  to 

5.  operate  the  motors  in  the  Empire  cars.  But 
appellant  contends  that  the  burden  was  upon 
appellee  not  only  to  prove  the  warranty  and  the 
failure  of  the  magnetos  to  comply  therewith,  together 
with  the  difference  between  their  value  if  they  had 
been  as  warranted,  but  also  to  allege  and  prove,  if 
they  were  resold,  that  such  resale  was  coupled  with  a 
warranty,  or  was  made  under  such  circumstances  as 
that  the  second  purchaser  could  compel  appellee 
either  to  replace  the  magnetos  or  refund  in  money 
damages  on  account  of  their  failure  to  comply  with 
the  warranty.    And  in  effect  it  is  contended  that  the 
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resale  price  of  an  article  is  conclusive  evidence  of  its 
value  as  it  is,  and  if  such  resale  price  equals  or 
exceeds  the  contract  price  the  purchaser  cannot 
recover. 

Upon  this  branch  of  the  case  the  evidence  shows 
the  facts  substantially  as  appellant  claims.  Appellee 
was  to  assemble  cars  for  the  Empire  Motor  Car  Com- 
pany. The  motor  car  company  was  to  select  the 
various  parts  and  appellee  was  not  to  be  held  respon- 
sible if  any  of  the  parts  proved  to  be  defective. 
Appellee  was  to  pay  for  all  of  the  parts  purchased 
and  was  repaid  by  the  motor  company,  and  in  addi- 
tion thereto  was  paid  for  its  own  services.  In  short, 
the  contract  was  such  that  appellee  was  to  pay  appel- 
lant $17.75  for  each  magneto  furnished  and  was  to 
receive  the  same  amount  from  the  motor  car  com- 
pany whether  the  magneto  proved  satisfactory  or 
not. 

Appellant  is  now  insisting  that  these  facts  make  it 
appear  that,  if  the  magnetos  had  in  aU  respects  con- 
formed to  the  warranty,  appellee  would  have  paid 
$17.75  for  each  of  them  and  would  in  turn  have 
received  a  like  amount  from  the  motor  company  and 
would  not  have  made  or  lost  anything  and,  since  it 
received  from  the  motor  car  company  the  full  amount 
paid  for  the  magnetos  without  a  guaranty  and  with 
an  express  agreement  that  it  would  not  be  held 
responsible  if  any  of  the  parts  placed  in  the  cars 
were  defective,  such  testimony  conclusively  showed 
that  appellee  lost  nothing  on  account  of  the  alleged 
failure  of  the  magnetos  to  work. 

It  seems  to  us  that  this  question,  which  is  the  con- 
trolling one  in  this  case,  is  made  difficult  of  solution 
only  when  the  consideration  of  the  contract  involved 
here  is  associated  with  an  independent  one  made 
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between  appellee  and  the  motor  car  company.  The 
disposition  which  the  purchaser  of  property  makes, 
either  by  resale  or  gift,  is  wholly  independent  of  the 
transaction  by  which  he  acquired  title.  As  we  view 
the  case,  this  is  a  controversy  between  appellee  and 
appellant,  in  which  appellee  is  seeking  to  recover 
damages  occasioned  by  the  failure  of  appellant  to 
deliver  what  it  had  agreed  to  sell.  In  the  determi- 
nation of  such  question  it  is  wholly  immaterial 
whether  the  goods  have  been  resold,  or,  if  resold, 
whether  the  resale  was  with  a  guaranty  or  not,  for  in 
either  event  appellant's  damage  would  be  the  differ- 
ence between  the  value  of  the  articles  delivered  and 
their  value  had  they  been  as  warranted. 

In  an  early  Massachusetts  case  the  Supreme  Court, 
in  considering  a  case  very  similar  to  the  present, 
said:  **We  doubt  very  much  whether  this  rule  of 
damages  would  be  affected  by  proof  that  the  article 
purchased  with  warranty  was  bought,  as  in  the  case 
at  bar,  for  the  purpose  of  being  delivered  to  a  third 
party  under  a  previous  contract  of  sale,  even  if  such 
sale  was  made  by  the  original  vendee  without  war- 
ranty, so  that  no  loss  or  liability  whatever  would  be 
incurred  by  him.  The  disposition  which  a  purchaser 
makes  of  property  is  an  independent  and  collateral 
fact,  having  no  connection  with  the  bargain  by  which 
he  acquired  his  title.  It  is  difficult  to  see  how  it  can 
have  any  legitimate  bearing  on  the  damages  which 
another  person  ought  to  pay  him  for  a  breach  of  a 
wholly  distinct  and  separate  contract./'  Brown  v. 
Bigelow  (1865),  92  Mass.  (10  Allen)  242,  244. 

The  same  principle  has  been  announced  in  the  fol- 
lowing language :  * '  The  proper  measure  of  damages 
applicable  to  a  case  like  this  (one  of  warranty  of 
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binder  twine)  is  the  difference  between  the  actual 
value  of  the  property  at  the  time  of  the  sale  and 
what  its  value  would  have  been  if  it  had  conformed  to 
the  warranty.  •  •  •  And  neither  the  vendee's 
right  of  recovery,  nor  the  measure  of  his  damages, 
is  dependent  on  a  resale  by  him  or  upon  the  price 
obtained  at  a  resale.  At  most,  the  price  thus 
obtained  may  be  some,  but  not  conclusive,  evidence 
of  the  actual  value.'*  Union  Selling  Co.  v.  Jones 
(1904),  128  Fed.  672,  63  C.  C.  A.  224.  In  the  opinion 
last  quoted,  the  case  of  Midler  v.  Eno  (1856),  14  N. 
T.  597,  is  cited,  wherein  this  language  is  used: 
*' While,  therefore,  the  sale  was  very  high  evidence 
of  value,  the  law  uoes  not  say  it  was  the  only  evi- 
dence.*' 

The  measure  of  appellee's  damages  was  the 
diflFerence  between  the  value  of  the  magnetos 
as  they  were  at  date  of  sale  and  their  value 
had  they  been  as  warranted.  Cline  v.  Myers 
(1878),  64  Ind.  304;  Crist  v.  Jacohy  (1894),  10 
Ind.  App.  688,  38  N.  E.  543;  Blacker  v.  Blown  (1888), 
114  Ind.  322, 16  N.  E.  621.  The  reports  from  most  of 
the  magnetos  furnished — ^and  they  were  all  of  the 
same  type — was  that  they  would  not  operate  the  cars 
to  which  they  were  attached^  and  that  they  had  been 
replaced  with  others  of  a  different  make,  so  that  we 
have  concluded  that  the  evidence,  when  taken  as  a 
whole,  justified  the  inference  that  all  the  magnetos 
were  not  in  accord  with  the  guaranty,  and  that  there 
was  ample  evidence  to  warrant  the  finding  for 
appellee  in  the  amount  adjudged  by  the  trial  court. 

We  hold,  therefore,  that  appellee  was  entitled  to 
its  bargain  made  with  appellant,  and  it  will  not  do  to 
say  that  it  cannot  recover  simply  because  it  resold 
the  magnetos  for  a  sum  equal  to  the  purchase  price 
and  because  the  circumstances  attending  the  resale 
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relieved  it  of  all  liability  if  the  articles  failed  to  meet 
the .  guaranty.    If  it  was  not  legally  bound  to  reim- 
burse the  automobile  company^  there  might  be  other 
reasons  which  would  prompt  him  to  do  so. 
Judgment  affirmed. 

NOTE.T— Reported  in  114  N.  B.  989.  Sales:  price  as  affecting 
measure  of  damages  for  breach  of  warranty  as  to  quality,  6  L.  R.  A. 
(N.  S.)  1151;  measure  of  damages  for  breach  of  warranty  of  sound- 
ness or  quality,  40  Am.  Dec.  303.  See  under  (3)  31  Gyc  68;  (4) 
35  Cyc  464;  (5)  35  Cyc  475. 


Intebnationaij  Habyesteb  Company  of  America  v. 

Haueisen. 

[No.  9,425.    FUed  January  9, 1918.] 

1.  GoNTBAcrs. — Written, — Merger  of  Oral  Negotiations, — ^All  oral 
or  verbal  negotiations  prior  to  a  written  contract  ate  merged 
therein,    p.  367. 

2.  Contracts. — Written  Warranty. — Parol  Evidence  to  Explain. — 
AdnUasihility. — ^A  written  warranty  that  a  tractor  was  ''well 
made*'  and  would  "do  good  work"  was  ambiguous  and  uncertain, 
and  in  the  buyer's  action  for  breach  of  the  warranty  parol  evi- 
dence as  to  the  representations  made  by  the  seller's  agents  as  to 
the  uses  to  which  the  machine  was  adapted  was  admissible  to 
remove  the  uncertainty  in  the  warranty  and  to  enable  the  court 
to  apply  it  to  the  subject-matter,    p.  367. 

3.  Tbial. — Limiting  Application  of  Evidence. — Instruction. — Neces- 
sity of  Requesting. — Where  a  party  desires  to  limit  the  effect  of 
evidence  to  the  particular  purpose  for  which  it  was  admitted,  he 
should  request  an  instruction  limiting  the  application  of  such 
evidence,    p.  368. 

4.  CoNTBACTS. — Construction. — Evidence. — Mutual  Acts  of  Parties. 
— ^Where  a  written  contract  is  ambiguous,  evidence  of  the  mutual 
acts  of  the  parties  in  reference  to  its  fulfillment  after  it  was 
executed  is  admissible  to  aid  the  court  in  correctly  applying  and 
Interpreting  the  instrument    p.  369. 

6.  CoNTBAOTS. — Ambiguous. — Construction  Adopted  5y  Parties. — 
Where  a  contract  is  ambiguous,  the  interpretation  and  construc- 
tion given  by  the  parties  will  be  adopted,    p.  369. 
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6.  GoBPORATioNS. — Agent, — Authority. — ^A  general  sales  agent  of  a 
corporation  who  effects  a  sale  in  its  behalf  has  the  authority  to. 
bind  his  principal  by  the  construction  of  the  contract  of  sale 

'    adopted  by  him.    p.  370. 

7.  Sales. — Contract. — AmMguous. — Construction. — Evidence. — Con- 
struction Adopted  by  Vendor's  Agents. — In  an  action  to  recover  the 
purchase  price  of  a  tractor  engine  alleged  not  to  fulfill  the  war- 
ranty, evidence  as  to  the  interpretation  placed  upon  the  ^warranty 
embraced  in  the  sales  contract  by  the  seller's  agents  before  the 
buyer  executed  his  note  for  the  purchase  price  of  the  machine  was 
admis^ble  as  to  the  construction  of  the  contract,  the  buyer  having 
been  induced  to  give  his  note  and  pay  the  purchase  price  upon  the 
construction  thus  placed  upon  the  warranty,    p.  371. 

8.  Sales. — Warranty. — Extension,  —  Consideraton.  —  Sufflciencyj — 
Where  the  buyer  denied  liability  on  a  note  given  for  the  purchase 
price  of  a  tractor  engine,  his  payment  of  the  note  before  maturity 
upon  the  seller's  agreement  that  he  would  extend  the  warranty 
was  a  sufiicient  consideration  for  such  extension,  and  a  letter 
extending  the  warranty  was  admissible  in  evidence  in  an  action 
by  the  buyer  to  recover  the  purchase  price  of  the  machine,    p.  371. 

9.  Sales. — Action  on  Contract. — Instructions. — Breach  of. — War- 
ranty.-^In  an  action  by  the  buyer  to  recover  the  purchase  price 
of  a  tractor  engine  warranted  by  the  seller,  the  giving  of  an 
instruction  that  plaintiff  could  recover  in  event  the  Jury  should 
find  that  there  was  a  breach  of  the  warranty,  but  which  did  not 
require  plaintiff  to  comply  with  the  terms  of  the  warranty  as  a 
condition  precedent,  is  reversible  error,    p.  375. 

rrom  Marion  Superior  Court;  W.  W.  Thornton^ 
Judge. 

Action  by  William  C.  Haueisen  against  the  Inter- 
national Harvester  Company  of  America.  Trom  a 
judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

Bernard  Korbly  and  Willard  New,  for  appellant. 

Whitcomb  S  Dowden,  for  appellee. 

HoTTBL,  J. — This  is  an  appeal  from  a  judgment  in 
appellee  ^s  favor  for  $2,410.14  in  an  action  brought  by 
\\\m  against  appellant  to  recover  the  purchase  price 
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of  a  tractor  engine  purchased  by  appellee  from,  appel- 
lant for  use  on  appellee  ^s  farm.  The  only  ruling  of 
the  trial  court  assigned  as  error  and  relied  on  for 
reversal  is  the  overruling  of  the  motion  for  a  new 
trial.  By  this  motion  appellant  challenged  the  action 
of  the  trial  court  in  admitting  certain  evidence,  and 
in  giving  and  refusing  certain  instructions. 

The  complaint  is  very  long  and,  while  its  suflS- 
ciency  is  not  challenged,  the  parties  in  their  respec- 
tive briefs  differ  as  to  the  theory  upon  which  the  case 
was  tried  below,  and  as  this  difference  enters  largely 
into  their  respective  contentions  affecting  the  said 
several  rulings  relied  on  by  appellant  for  reversal,  it 
will  be  necessary  to  indicate  those  averments  of  the 
complaint  which  are  of  influence  in  the  determina- 
tion of  its  theory  and  the  correctness  of  said  rulings 
with  reference  thereto.  They  are  in  substance  as 
follows:  ^On  March  11, 1912,  appellee  owned  a  river- 
bottom  farm  on  White  river,  which  was  subject  to 
overflow  during  periods  of  high  water.  The  soil  of 
said  farm  is  of  a  sandy  nature,  made  so  by  the  sedi- 
ment and  deposits  from  the  river.  Appellant  is  a 
manufacturer  of  tractor  engines  operated  by  kero- 
sene. These  tractors  were  made  to  be  sold  to 
farmers  to  be  used  for  drawing  plo^s  in  breaking  the 
soil,  and  for  drawing  mowers  and  reapers,  in  cutting 
wheat  and  other  grains,  and  for  operating  threshing 
machines  in  threshing  wheat  and  other  grains.  At 
.said  time,  as  well  as  at  all  other  times  involved  here- 
in, J.  A.  Everson  was  appellant  ^s  general  agent,  and 
W.  F.  Street  was  its  sales  agent  at  Indianapolis  and, 
as  such  agents,  had  full  power  to  represent  appellant 
in  the  sale  of  its  said  tractors  and  in  all  matters 
herein  set  out.  Prior  to  said  date  appellant  began 
negotiations  with  appellee  to  sell  him  a  tractor  to  be 
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used  on  said  farm,  for  furnishing  motive  power  for 
plowing  the  soil,  for  cutting  wheat  and  other  grain 
raised  on  said  farm,  and  for  operating  a  separator 
for  threshing  wheat  and  other  grain  raised  thereon. 
Appellee  then  told  appellant  that  said  farm  was  a 
river-bottom  farm,  and  that  he  was  in  the  market  to 
buy  a  kerosene  tractor  engine  for  said  purposes,  pro- 
vided it  could  and  would  puH  a  gang  of  plows  with 
twelve  bottoms  or  plows,  so  as  to  plow  the  soil  on 
plaintiff's  said  farm  to  a  depth  of  ten  inches,  and 
would  draw  mowers  or  reapers  for  cutting  wheat  and 
other  grain  raised  on  said  farm,  and  would  propel  a 
separator  for  threshing  wheat  and  other  grain 
raised  on  said  farm,  and  do  good  work  in  all  of  said 
services.  Appellant,  and  said  Everson  and  Street,  for 
and  on  its  behalf,  then  represented  to  appellee  that 
their  forty-five  H.  P.  tractor  kerosene  engine  would 
answer  said  purpose,  and  in  all  of  said  services  would 
do  good  work,  and  that  for  said  purpose  said  tractor 
had  adequate  power  and  was  well  and  properly  built, 
and  was  made  of  good  material,  and  was  strong  and 
durable.  Appellee  had  then  never  owned  a  tractor 
or  engine  used  for  said  purposes  and  was  ignorant 
of  the  requirements  of  such  an  engine,  and  relied 
upon  the  representations  so  made  by  said  Everson 
and  Street,  and  so  relying  thereon,  was  induced  to 
sign  and  did  sign  an  order  to  appellant  for  one  of  its 
said  forty-five  H.  P.  ''International  Tractor  Kero- 
sene Engines,''  for  which  he  agreed  to  pay  $2,400  to 
be  evidenced  by  his  note  due  January  1, 1912. 

The  warranty  contained  in  such  order  is  set  out 
and  a  copy  of  the  order  is  made  a  part  of  the  com- 
plaint by  way  of  exhibit.  It  is  then  averred  that 
pursuant  to  said  order  the  tractor  engine  was  deliv- 
ered to  appellee  at  his  farm ;  that  in  conformity  with 
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arrangements  before  made,  and  before  appellee  had 
made  any  use  of  said  tractor,  said  Everson,  Street, 
and  other  agents  and  employes  of  said  appellant, 
were  at  appellee  ^s  farm,  where  said  tractor  was  to  be 
used,  for  the  purpose  of  adjusting  it  and  assisting 
appellee  in  starting  and  using  it,  and  they  then  saw 
the  soil  and  ground  and  farm  on  which  said  tractor 
was  to  be  used,  and  were  fully  acquainted  with  their 
character,  nature  and  condition.  ^ 

Averments  follow  showing  a  trial  of  said  tractor 
in  the  presence  of  appellant  ^s  said  agents,  Everson 
and  Street,  the  particulars  thereof,  and  the  results, 
that  it  did  not  work  well,  that  appellee  told  said 
agents  that  it  did  not  do  good  work  and  was  not  sat- 
isfactory, that  said  agents  protested  that  the  soil  was 
too  wet,  and  stated  that  said  tractor  could  and  would 
do  said  work  and  plowing,  and  requested  appellee  to 
keep  said  tractor  and  use  and  test  the  same,  and 
promised  and  agreed  to  assist  appellee  in  making 
said  tractor  do  said  plowing  in  said  soil  on  said  farm, 
all  a6  before  represented.  The  particulars  of  addi- 
tional trials  made  at  the  request  of  appellant's  said 
agents,  with  substantially  the  same  result  and  failure 
in  each  instance,  are  set  out  in  detail,  together  with 
the  repeated  efforts  of  appellant 's  said  agents  to 
adjust  said  tractor,  and  their  continued  assurances 
and  representations  to  appellee  that  said  tractor 
could  and  would  do  said  plowing  on  said  farm.  It 
is  also  averred  that  when  appellee  executed  the  note 
provided  for  in  his  said  order  for  said  tractor,  he 
told  said  Everson  that  said  tractor  was  not  satisfac- 
tory and  did  not  do  good  work,  and  objected  to  the 
giving  of  said  note,  whereupon  said  Everson,  for  the 
purpose  of  inducing  appellee  to  give  such  note,  stated 
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to  him  that  it  was  necessary  in  keeping  their  books  in 
proper  form,  and  represented  that  said  tractor  could 
and  would  do  said  work,  and  would  plow  said  soil  on 
appellee 's  farm ;  and  then  promised  and  agreed  that 
appellant  would  take  care  of  appellee  and  protect 
him  from  loss  on  account  of  said  order  and  said 
tractor;  that  appellee  relied  on  said  promises,  and 
relying  thereon  signed  said  note,  not  then  knowing 
that  said  tractor  was  incapable  of  performing  said 
services  or  of  doing  good  work  on  account  of  its  orig- 
inal construction,  etc.;  that  on  December  9,  1912, 
appellant  called  upon  appellee  to  pay  said  note  in 
order  to  get  the  advantage  of  the  twelve  per  cent,  dis- 
count provided  for,  and  appellee  again  notified 
appellant  that  the  tractor  was  not  satisfactory,  that 
it  did  not  fulfill  the  warranty,  and  refused  to  pay  said 
note;  that  thereupon  appellant,  through  said  Ever- 
son,  again  repeated  its  representations  and  promises 
substantially  as  above  set  out,  and  further  promised 
that  if  appellee  would  forthwith  pay  said  note  appel- 
lant would  extend  said  warranty  and  would  see  that 
said  tractor  would  do  said  plowing  and  would  per- 
form said  services  and  would  do  good  work  therein 
and  would  stand  behind  appellee  and  protect  him 
from  any  loss  on  account  of  said  tractor  or  on  account 
of  said  order;  that,  relying  on  said  representations, 
etc.,  and  not  knowing  that  said  tractor  was  incapable 
of  performing  said  'services  or  doing  good  work 
because  of  its  original  construction,  appellee,  on 
December  16,  1912,  paid  appellant  $2,112,  being  the 
amount  of  said  note  less  twelve  per  cent,  discount, 
and  thereafter  the  appellee  received  from  appellant 
a  letter,  which  is  set  out,  and,  omitting  the  caption, 
etc.,  is  as  follows : 
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''Indianapolis,  Ind.,  December  16,  1912. 
''Mr.  William  C.  Haueisen, 

"Indianapolis,  Indiana: 
"Dear  Sir:— 

"In  consideration  of  your  making  cash  pay- 
ment for  45  H.  P.  Tractor,  as  per  order  of  March 
11,  1912,  we  hereby  extend  warranty  therein 
until  the  spring  of  1913. 

' '  Yours  very  truly, 
International  Harvester  Company  of  America, 

By  J.  A.  EvERSON,  General  Agent. ' ' 

Averments  then  follow  showing  other  trials  and 
tests  of  said  tractor  in  the  spring  of  1913,  with  results 
substantially  the  same  as  the  previous  trials;  that 
appellant's  agent,  Everson,  was  notified  that  said 
tractor  was  not  doing  good  work,  and  in  response 
sent  experts  down  to  appellee's  farm  to  adjust  and 
try  to  make  said  tractor  work;  that  appellant  then 
insisted  that  the  soil  was  too  wet  and  requested 
appellee  to  keep  said  tractor  and  try  it  in  August  for 
fall  plowing, 'and  continue  his  test  of  said  tractor  for 
the  uses  and  purposes  on  his  farm  for  which  it  was 
purchased;  that  upon  such  requests,  accompanied  by 
a  further  representation  that  appellant  would  take 
care  of  appellee  and  protect  him  from  loss  on  account 
of  said  tractor,  appellee  kept  it  and  tested  it  in  cut- 
ting wheat  on  said  farm  and  in  running  a  separator 
to  thresh  the  wheat  raised  on  said  farm,  and  again 
tested  it  for  plowing  in  August,  1913 ;  that  in  cutting 
wheat  and  in  operating  the  separator  it  pulled  too 
slowly  to  do  good  work,  and  in  plowing  it  choked 
down  and  stalled  with  six  plows  running  at  a  depth 
not  exceeding  six  or  seven  inches;  that  Everson  was 
again  notified  of  said  results  and  that  said  tractor 
did  not  do  good  work  and  was  not  satisfactory, 
whereupon  he,  with  a  representative   of  appellant 
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from  Chicago,  represented  to  be  an  expert,  visited 
appellee  ^s  farm  and  in  their  presence  another  test  of 
said  tractor  was  made  with  a  gang  of  plows  with  six 
bottoms  set  for  plowing  seven  inches  deep ;  that  upon 
this  test  said  tractor  choked  down  and  stalled  and 
would  not  pull  said  plows  and  failed  to  do  good  work, 
whereupon  said  expert  said  to  raise  two  of  the  plows 
out  of  the  soil;  that  thereupon  and  when  it  became 
apparent  to  appellee  that  said  tractor  was  defective 
in  its  construction,  and  incapable  of  performing  good 
work  in  said  services  for  which  it  has  been  ordered, 
and  incapable  of  fulfilling  said  warranties,  all  as 
herein  set  out,  appellee  refused  to  proceed  further 
with  said  tractor  and  thereupon  demanded  of  said 
Everson  that  he  repay  to  appellee  the  purchase 
money  paid  by  him  for  said  tractor,  and  tendered 
said  tractor  back  to  appellant,  and  offered  to  return 
and  deliver  said  tractor  to  appellant  at  its  place  of 
business  at  Indianapolis;  that  appellant  refused  to 
return  said  purchase  money  or  to  receive  said  trac- 
tor back  from  appellee,  and  Everson  then  said  to 
appellee  that  said  tractor  did  as  good  work  on  said 
farm  as  any  tractor  could  or  would  do,  and  stated 
that  the  entire  trouble  was  the  soil  on  said  farm. 
Then  follows  averments  to  the  effect  that  said  trac- 
tor was  operated  by  competent  persons;  that  it  was 
not  made  and  constructed  properly  to  do  good  work 
on  said  farm;  that  its  failure  to  do  good  work 
resulted  from  defects  in  construction  and  not  from 
the  character  of  the  soil  on  said  farm ;  that  appellant 
at  all  times  knew  the  farm  and  the  character  and 
nature  of  the  soil,  and  knew  that  said  tractor  was 
ordered  by  appellee  to  perform  the  services,  before 
set  out,  on  said  farm  and  not  elsewhere ;  that  during 
the  time  appellee  kept  and  continued  his  test  of  said 
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tractor  on  said  farm,  said  Everson  continued  to  rep- 
resent and  assure  him  that  said  tractor  could  and 
would  do  good  work  on  said  farm  and  that  appellant 
would  make  it  do  good  work,  etc. ;  that  the  continued 
operation  of  said  tractor  cost  appellee  more  than  the 
benefit  derived  from  its  use;  that  appellee  rendered 
appellant  friendly  assistance  to  make  said  tractor 
work  and  performed  the  conditions  of  said  order 
and  warranty  on  his  part  to  be  performed;  that 
because  of  said  matters  appellee  has  been  damaged 
in  the  sum  of  $2,112,  the  amount  paid  for  said  trac- 
tor with  interest  at  six  per  cent,  from  December  16, 
1912,  the  date  of  payment,  and  judgment  is  asked 
accordingly. 

The  express  warranty  contained  in  the  written 
order  filed  as  an  exhibit  with  the  complaint,  perti- 
nent to  the  questions  presented  by  the  appeal  is  as 
follows : 

** International  Harvester  Company  of  Amer- 
ica *  *  *  hereby  warrants  said  •  *  * 
engine  to  be  well  made,  of  good  material  and 
durable  with  proper  care,  and  to  do  good  work 
if  properly  operated  by  competent  persons,  with 
sufficient  power,  and  the  printed  rules  and  direc- 
tions of  the  manufacturer  intelligently  followed. 
If,  after  three  days'  trial  by  the  purchaser  said 
property  shall  fail  to  fulfill  the  warranty,  writ- 
ten notice  thereof  shall  at  once  be  given  to  said 
company  at  Harvester  Building,  Chicago,  Illi- 
nois,* and  also  to  the  agent  through  whom  the 
same  was  purchased,  stating  wherein  it  fails  to 
fulfill  the  warranty,  and  reasonable  time  shall  be 
allowed  said  company  to  send  a  competent  man 
to  remedy  the  difficulty,  the  purchaser  rendering 
necessary  and  friendly  assistance.  Said  com- 
pany reserves  the  right  to  replace  any  defective 
parts,  and,  if  then  the  machinery  cannot  be  made 
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to  fulfill  the  warranty,  the  part  that  fails  is  to  be 
returned  by  the  purchaser,  free  of  charge,  to  the 
place  where  received  and  the  company  notified 
thereof,  and,  at  the  company  ^s  option,  another 
substituted  therefor  that  shall  fill  the  warranty, 
or  the  notes  and  money  for  such  part  immedi- 
ately returned,  or  the  amount  credited  on  the 
notes  that  have  been  given,  and  no  further  claim 
shall  be  made  on  said  company. 

**  Failure  to  make  such  trial,  or  to  give  notice 
as  herein  provided,  shall  be  conclusive  evidence 
of  the  fulfillment  of  the  warranty,  and  the  com- 
pany shall  be  released  from  all  liability.  *    *    • 

**This  express  warranty  excludes  all  implied 
warranties,  and  said  company  shall  in  no  event 
be  Uable  for  breach  of  warranty  in  an  amount 
exceeding  the  purchase  price  of  the  defective 
thresher,  attachment  or  engine.'' 

It  is  insisted  by  appellant,  in  effect,  that  the  case 
was  tried  below  upon  the  theory  that  appellee  was 
entitled  to  recover  upon  an  implied  warranty,  viz.,  a 
warranty  that  the  tractor  engine  sold  by  appellant 
was  warranted  to  do  good  work,  etc.,  for  the  purposes 
for  which  appellee  bought  it  on  the  particular  farm 
where  its  use  was  contemplated  and  intended  under 
the  terms  of  the  purchase  and  sale ;  that  evidence  was 
admitted  in  support  of  such  theory  and  instructions 
given  in  accord  therewith;  that  in  admitting  such 
evidence  and  in  the  giving  of  such  instructions  the 
court  erred,  because  the  exhibit  filed  with  the  com- 
plaint shows  an  express  warranty,  and  provides  that 
such  express  warranty  excludes  all  implied  war- 
ranties. 

On  the  other  hand,  it  is  contended  by  appellee,  in 
effect,  that  his  action  is  predicated  upon  the  express 
warranty  made  part  of  the  contract  or  order  given 
for  the  tractor,  as  applied  to  the  subject-matter  of 
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such  order,  and  as  construed  and  interpreted  by 
appellant  and  appellee  in  their  efforts  to  consununate 
such  purchase  and  sale,  and  that  the  evidence  and 
instructions  were  pertinent  and  proper  under  such 
theory. 

As  pertinent  to  and  affecting  the  question  whether 
the  express  warranty  contained  in  the  order  filed 
with  the  complaint  excludes  any  implied  warranty,  2 
Mechem  Sales,  §1260,  says:  ** Whether,  however,  an 
express  warranty  upon  one  subject  will  exclude  an 
implied  warranty  upon  another,  as  whether  an 
express  warranty  of  quality  will  exclude  an  implied 
warranty  of  title,  or  vice  versa,  is  a  question  upon 
which  there  may  be  more  room  for  doubt.  It  is,  of 
course,  possible  for  the  parties  by  their  contract  to 
declare  that  the  expressed  warranty  is  the  only  one 
that  shall  obtain  between  them,  and  such  a  declara- 
tion will  be  effective.  There  are  also  cases  which 
seem  to  hold  that  the  expression  of  any  warranty 
prevents  the  implication  of  any,  particularly  where 
the  express  warranty  is  also  a  written  one;  but  the 
weight  of  authority  is  undoubtedly  to  the  effect  that 
an  implied  warranty  may  arise  notwithstanding  an 
express  one,  where  each  relates  to  a  different  subject- 
matter,  and  the  implied  has  not  been  expressly 
excluded. ''  In  the  case  of  Reynolds  v.  General  Elec- 
tric Co.  (1905),  141  Fed.  551,  556,  73  C.  C.  A.  23,  28, 
the  court  said:  **An  express  warranty  of  one  of  the 
qualities  of  an  article  excludes  an  implied  warranty 
of  other  qualities  of  a  similar  nature.  The  exaction 
or  acceptance  by  the  purchaser  of  personal  property 
of  a  warranty  of  one  quality  raises  a  conclusive  pre- 
sumption that  he  did  not  desire,  or  could  not  secure, 
or  the  parties  agreed  that  he  should  not  have,  the 
warranty  of  others  of  the  same  character.**      See, 
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also,  cases  there  cited,  and  Reeves  <&  Co,  v.  Byers 
(1900),  155  Ind.  535, 58  N.  E.  713 ;  Sullivan  Machinery 
Co.  V.  Breeden  {myi)j  40' Ind.  App.  631,  82  N.  E. 
107;  Lombard  J  etc.,  Co.  v.  Great  Northern  Paper  Co. 
(1906),  101  Me.  114,  120,  63  Atl.  555,  6  L.  R.  A.  (N. 
S.)  180;  La  Crosse  Plow  Co.  v.  Eelgeson  (1906),  127 
Wis.  622,  106  N.  W.  1094;  McCormick,  etc.,  Machine 
Co.  V.  Allison  (1902),  116  Ga.  445,  42  S.  E.  778; 
Penn,  etc.,  Glass  Co.  v.  De  La  Vergne  Mach.  Co. 
(1914),  58  Ind.  App.  333, 106  N.  E.  722. 

However,  inasmuch  as  appellant  in  effect  con- 
cedes the  sufficiency  of  the  complaint,  but  insists  that 
it  is  predicated  upon  the  express  warranty  contained 
in  said  written  order,  and  that  appellee  must  recover, 
if  ^t  all,  upon  such  warranty,  and  appellee  in  effect 
concedes  this  contention,  the  question  of  implied  war- 
ranty need  not  be  further  considered,  and  hence  our 
determination  of  the  questions  whether  there  was 
error  in  the  several  rulings  of  the  trial  court,  relied 
on  for  reversal,  will  be  upon  the  assumption  that  the 
complaint  proceeds  upon  the  theory  of  a  right  to 
recover  on  account  of  the  breach  of  said  express 
warranty. 

In  view  of  the  conclusion  which  we  have  reached 
in  our  disposition  of  this  case,  we  deem  it  unneces- 
sary to  take  up  separately  the  several  objections  to 
the  admission  of  evidence.  It  is  sufficient  to  say  that 
the  trial  court  permitted  witnesses  to  testify  to  cer- 
tain statements  made  by  Mr.  Everson,  the  general 
agent,  and  Street,  the  sales  agent,  during  the  nego- 
tiations for  the  sale  of  said  tractor,  as  to  what  said 
tractor  would  do,  appellee  being  permitted  to  testify 
that  they  told  him  that  he  could  use  the  tractor  for 
threshing  wheat,  running  ensilage  cutters,  shredders, 
etc.,  and  that  he.  Street,  afterwards  called  him  up 
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and  tried  to  sell  him  a  shredder ;  that  Street  was  per- 
mitted to  testify  that  a  certain  **  picture  in  the  cata- 
logue was  a  representation  made  to  prospective  pur- 
chasers as  to  what  the  tractor  would  do  in  the  way  of 
work.'^  It  is  insisted  that  the  admission  of  this  evi- 
dence was  error  because  the  action  is  based  on  the 
express  warranty  contained  in  the  written  order,  and 
that  all  preliminary  negotiations  and  representations 
are  merged  therein,  and  that  in  his  written  order 
appellee  expressly  agreed  that  *'no^  representation 
made  by  any  person  as  an  inducement  to  give  and 
execute  the  within  order  shall  bind  the  company/' 

It  is  true,  as  appellant  contends,  that  all  oral  or 

verbal   negotiations   were   merged   in   the    written 

instrument,  but  we  think  another  rule,  which 

1.  is  equally  well  settled,  has  application  in  this 
case.  The  express  warranty  sued  on  does  no 
more  than  warrant  that  the  tractor  sold  will 

2.  '*do  good  work**  and  is  "well  made.'*  The 
warranty  does  not  indicate  "ai  what**  it  will 

do  good  work,  or  **for  whaf  it  is  well  made.  In 
other  words,  there  is  uncertainty  and  indefiniteness 
in  the  written  warranty  in  the  respect  indicated,  and 
to  remove  this  xmcertainty  and  to  apply  the  warranty 
to  the  subject-matter  intended  by  the  contracting 
parties  parol  evidence  is  admissible.  Thomas  v. 
Troxel  (1900),  26  Ind.  App.  322,  328,  59  N.  E.  683; 
Mace  V.  Jackson  (1871),  38  Ind.  162,  166;  Clark  v. 
Crawfordsville  Coffin  Co.  (1890),  125  Ind.  277,  25  N. 
E.  288;  Wills  V.  Ross  (1881),  77  Ind.  1,  13,  40  Am. 
Rep.  279;  Stockwell  v.  Whitehead  (1910),  47  Ind. 
App.  423,  430,  94  N.  E.  736;  Burka  v.  Mead  (1902), 
159  Ind.  252,  258,  64  N.  E.  880;  Ames  v.  Ames  (1910), 
46  Ind.  App.  597,  91  N.  E.  509 ;  Martindale  et  ux.  v. 
Parsons  (1884),  98  Ind.  174,  179;  Ditchey  v.  Lee 
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(1906),  167  Ind.  267,  274,  78  N.  E.  972;  Howard  v. 
Adkins  (1906),  167  Ind.  184, 188,  78  N.  E.  665;  Reiss- 
ner  v.  Oxlei/  (1881),  80  Ind.  580,  584;  Rcmsdel  v. 
Moore  (1899),  153  Ind.  393,  400,  401,  53  N.  E.  767,  53 
L.  R.  A.  753;  McClamrocJc  v.  Flint  (1885),  101  Ind. 
278.  In  the  case  of  Stockwell  v.  Whitehead,  supra, 
at  pages  430  and  431,  the  court  said:  **ror  the  pur- 
pose of  applying  the  terms  of  a  contract  to  its  sub- 
ject-matter and  removing  any  uncertainty  from  such 
application,  parol  testimony  is  admissible.  *  *  *  . 
While  it  is  true  that  parol  evidence  is  not  admissible 
to  vary,  enlarge  or  contradict  the  terms  of  a  writing, 
it  is  admissible  to  explain  its  terms.  *  *  *  This 
evidence  was  also  competent  to  determine  the  entire 
contract,  for  it  is  fully  established  that  if  a  contract 
appears  to  be  incomplete,  resort  may  be  had  to  oral 
evidence  to  determine  the  entire  contract.'* 

Again,  in  the  case  of  Ditchey  v.  Lee,  supra,  the 
Supreme  Court,  at  page  275,  says  upon  this  subject: 
**It  is  an  elementary  proposition  that  parol  evidence 
is  not  admissible  to  impeach  or  vary  the  contents  of 
a  written  contract,  or  to  control  its  legal  effect ;  but 
such  evidence  is  competent  to  explain  the  circum- 
stances under  which  the  writing  was  executed,  to 
show  the  real  consideration  upon  which  it  rests,  to 
identify  the  subject-matter  where  proper  reference 
is  made,  and  to  give  effect  to  the  contract.'' 

While  some  of  the  admitted  evidence,  supra,  espe- 
cially that  part  relating  to  the  effort  of  Mr.  Street  to 
sell  appellee  a  fodder  shredder,  may  be  open 

3.     to  the  criticism  that  it  could  throw  little  if  any 

light  on  the  subject  indicated,  said  evidence, 

in  the  main,  was  pertinent  to  said  question,  and, 

under  the  authorities  supra,  its  admission  was  proper 

for  such  purpose.    If  appellant  desired  the  effect  of 
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said  evidence  limited  to  the  subject  to  which  we  have 
indicated  it  was  pertinent  and  proper,  it  could  have 
tendered  an  instruction  to  that  end. 

The  trial  court  also  permitted  appellee  to  testify 
to  certain  representations  made  by  appellant's  gen- 
eral agent,  Mr.  Everson,  and  its  sales  agent,  Mr. 
Street,  to  the  effect  that  they  would  make  the  tractor 
do  good  work,  etc.  Error  is  predicated  on  the  admis- 
sion of  this  evidence,  and  in  support  thereof  appel- 
lant insists  in  effect  that  the  appellee  is  bound  by 
the  warranty  sued  on,  and  that  by  its  express  terms 
it  provides  against  any  other  warranty,  that  under 
such  contract  said  agents  had  no  authority  to  in  any 
way  bind  appellant  by  any  statement  or  representa- 
tion that  they  might  make. 

We  have  already  indicated  the  rule  permitting  the 
admission  of  oral  evidence  connected  with  the  mak- 
ing of  a  written  contract,  for  the  purpose  of 

4.  aiding  in  a  correct  application  of  the  writing 
to  its  subject-matter  or  to  remove  uncertainty, 

ambiguity  or  obscurity  in  the  language  used  in  the 
writing.  The  courts  also  recognize  that  in  such 
cases  they  may  be  materially  aided  in  a  correct  appli- 
cation and  interpretation  of  the  writing  by  the  acts 
of  the  parties  in  connection  therewith,  and  hence,  in 
such  case  permit  evidence  of  the  mutual  acts  of  the 
parties  to  the  contract  in  reference  to  its  fulfillment 
after  it  was  entered  into;  or,  as  it  is  sometimes 

5.  expressed,  the  court  in  such  doubtful  cases 
will  adopt  that  interpretation  and  construc- 
tion of  the  contract  which  the  parties  themselves 
have  adopted.  Wilson  v.  Carrico  (1895),  140  Ind. 
533,  539,  40  N.  E.  50,  49  Am.  St.  213 ;  Childers  v. 
First  Nat.  Bank,  etc.  (1896),  147  Ind.  430,  46  N.  E. 

Vol.  66—24 
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825;  Diamond  Plate  Glass  Co.  v.  Tennell  (1898),  22 
Ind.  App.  132,  52  N.  E.  168;  Pate  v.  French  (1890), 
122  Ind.  10,  23  N.  E.  673;  City  of  Vincennes  v.  Citir 
Bens'  Gas  Light  Co.  (1892),  132  Ind.  114,  31  N.  E.  573, 
16  L.  R.  A.  485;  Roush  v.  Roush  (1899),  154  Ind.  562, 
569,  55  N.  E.  1017 ;  Ketcham  v.  Brazil  Block  Coal  Co. 
(1883),  88  Ind.  515,  529;  Bates  v.  Dehaven  (1858), 
10  Ind.  319,  322;  Boards  etc.  v.  Gibson  (1901),  158 
Ind.  471,  485,  63  N.  E.  982 ;  Indianapolis  Cabinet  Co. 
V.  E  err  man,  (1893),  7  Ind.  App.  462,  34  N.  E.  579; 
Frazier  v.  Myers  (1892),  132  Ind.  71,  31  N.  E.  536; 
Scott  V.  Lafayette  Gas  Co.  (1908),  42  Ind.  App.  614, 
620,  86  N.  E.  495. 

Upon  this  subject,  the  Supreme  Court,  in  the  case 
of  City  of  Vincennes  v.  Citizens'  Gas  Light  Co.,  supra, 
said :  * '  That  it  is  the  duty  of  a  court,  where  the  lan- 
guage of  a  contract  is  indefinite  or  ambiguous,  to 
adopt  the  construction  and  practical  interpretation 
which  the  parties  themselves  have  put  upon  the  con- 
tract, and  to  enforce  that  construction,  has  been  so 
often  asserted  by  this  and  other  courts  that  no  doubt 
of  its  soundness  can  be  entertained.*' 

As    affecting    the    other    question    suggested  by 

appellee,  viz.,  that  of  the  authority  of  Everson  and 

Street  to  bind  appellant  by  the  construction  of 

6.  the  contract  adopted  by  them,  it  may  be  said 
that  the  complaint  charges,  and  the  proof 
shows,  that  J.  A.  Everson  was  the  general  agent,  and 
that  W.  F.  Street  was  the  sales  agent  of  appellant. 
As  such  general  agent  of  appellant,  Everson  repre- 
sented and,  for  said  purpose,  was  the  appellant. 
Springfield  Engine,  etc.,  Co.  v.  Kennedy  (1893),  7 
Ind.  App.  502,  507,  511,  34  N.  E.  856;  Port  Eur  on 
Engine,  etc.,  Co.  v.  Smith  (1898),  21  Ind.  App.  233, 
239,  52  N.  E.  106 ;  Siehe  v.  Eeilman  Machine  Works 
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(1905),  38  Ind.  App.  37,  41,  77  N.  E.  300;  Garr,  Scott 
d  Co.  V.  Rose  (1891),  3  Ind.  App.  269,  276,  29  N.  E. 
616;  Germania  Fire  Ins.  Co.  v.  Stewart  (1895),  13 
Ind.  App.  627,  639,  42  N.  E.  286;  J.  F.  Seiberling  & 
Co.  V.  l^ewlon  (1896),  16  Ind.  App.  374,  377,  43  N.  E. 
151. 

Under  the  averments  of  the  complaint  (and  there 

was  evidence  in  support  thereof),  all  that  was  said 

and  done  by  said   general  agent   and  sales 

7.  agent,  indicating  their  interpretation  of  said 
contract,  was  said  and  done  during  and  as  a 

part  of  the  trials  or  tests  of  said  engine,  in  the  line 
of  perfecting  the  conditional  sale  made  by  them,  and 
it  is  shown  further  by  said  averjnents  that  the  inter- 
pretation placed  on  said  contract  of  warranty  by  said 
agents  was  placed  thereon  by  them  before  appellant 
executed  the  notes  provided  for  in  said  order,  and 
before  the  written  extension  of  the  warranty  set  out 
in  the  complaint,  and  that  appellant  was  induced  to 
give  his  note  for  and  afterwards  pay  for  said  tractor, 
upon  the  construction  thus  placed  on  said  warranty 
by  appellant's  said  agents.  Under  such  circum- 
stances, appellant  is  bound  by  the  construction  and 
interpretation  of  said  warranty  adopted  by  its  said 
agents.  Garr^  Scott  &  Co.  v.  Rose,  supra;  McCor- 
mick,  etc.,  Machine  Co.  v.  Gray  (1885),  100  Ind.  285; 
Port  Huron  Engine,  etc.,  Co.  v.  Smith,  supra;  J.  F. 
Seiberling  &  Co.  v.  Newlon,  supra;  Germania  Fire 
Ins.  Co.  V.  Stewart,  supra. 

A  copy  of  the  letter  set  out  in  the  complaint  and 
indicated  supra,  extending  the  warranty  on  said  trac- 
tor, was  admitted  in  evidence.    Appellant  in- 

8.  sists  that  this  extension  was  made  after  the 
sale  was  completed,  and  was  without  consid- 
eration, and  that,  for  this  reason,  the  court  com- 
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mitted  error  in  admitting  said  letter.  We  cannot 
agree  with  this  contention.  The  evidence  shows  that 
the  note  given  for  the  tractor  was  not  due  until  Jan- 
uary 1,  1913.  The  right  to  the  twelve  per  cent,  dis- 
count was  conditioned  on  its  payment  before  Decem- 
ber 1,  1912.  The  note  was  not  paid  until  December 
16,  1912.  It  appears  therefore  that  the  note  was 
paid  before  due  and  after  day  of  discount  had  passed. 
When  the  discount  period  had  passed,  letters  passed 
between  appellant  and  appellee,  and  they  had  one  or 
more  personal  interviews.  From  these  letters  and 
interviews,  it  appears  that  appellee  refused  to  pay 
said  note,  or  at  least  questioned  his  liability  thereon, 
because  of  the  failure  of  the  tractor  to  fulfill  its  war- 
ranty, whereupon  the  appellant  agreed  that  if 
appellee  would  pay  the  note,  it  would  extend  its  war- 
ranty on  the  tractor  to  the  spring  of  1913.  Under 
these  circumstances  and  conditions  the  note  was  paid, 
and  the  letter  extending  the  warranty  was  given. 
These  facts  show  a  Sufficient  consideration  for  the 
extension  of  the  warranty.  Buck  v.  Smiley  (1878), 
64  Ind.  431;  U.  S.  Mortgage  Co.  v.  Hefiderson  (1886), 
111  Ind.  24,  27, 12  N.  E.  88. 

Several  instructions  are  complained  of  by  appel- 
lant upon  the  ground  that  they  embody  the  idea  that 
appellee  might  recover  if  the  tractor  sold  by  appel- 
lant failed  to  fulfill  the  implied  warranty  that  it 
would  do  the  work  on  appellee's  farm  which  he  con- 
templated at  the  time  of  its  purchase.  It  is  claimed 
that  this  theory  of  appellee's  cause  of  action  is  illus- 
trated and  made  specially  prominent  by  instruction 
No.  5,  given  by  the  trial  court  upon  its  own  motion. 
This  instruction  is  as  follows:  *'The  contract 
between  the  plaintiff  and  the  defendant  which  is 
made  an  exhibit  in  the  complaint,  provides  that  the 
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express  warranty  as  stated  in  it  excludes  all  implied 
warranties.  This  provision  is  sufficient  to  exclude 
all  oral  or  verbal  warranties  given  by  the  defendant 
or  its  agent  on  said  tractor  engine  as  a  part  of  its 
preliminary  negotiations  for  the  sale  to  the  plaintiflf, 
and  such  oral  and  verbal  warranties,  if  there  were 
any,  were  merged  in  the  written  contract,  and  the 
rights  of  the  plaintiflf  and  defendant  were  controlled 
by  said  written  contract  and  its  provisions.  Never- 
theless, notwithstanding  these  express  provisions  in 
the  contract,  if  the  defendant,  as  a  dealer  in  traction 
engines,  sold  the  tractor  engine  in  controversy  to  be 
used  by  plaintiflf  to  plow  on  his  farm  southwest  of  the 
city  of  Indianapolis,  and  the  inducement  for  the  pur- 
chase was  that  the  tractor  engine  would  work  upon 
that  farm  sufficiently  weU,  taking  into  consideration 
the  character  of  the  soil  upon  which  it  was  to  be  used, 
to  enable  the  plaintiflf  to  plow  the  land  of  the  farm 
by  ordinary  use,  and  it  failed  to  do  so,  the  express 
warranties  set  out  in  the  contract  of  sale  did  not 
exclude  a  representation,  if  any  were  made,  that  the 
plow  would  work  upon  the  farm  of  the  plaintiflf,  and 
even  though  no  representation  was  made  by  the 
defendant  that  the  tractor  engine  would  work  suffi- 
ciently well  on  the  farm  to  enable  the  plaintiflf  to 
plow,  yet,  if  the  defendant  was  informed  by  the 
plaintiflf  that  he  was  purchasing  the  tractor  engine 
for  that  purpose,  and  the  defendant  or  its  agents, 
with  knowledge  of  that  statement,  sold  the  tractor 
engine  to  the  plaintiflf  for  that  purpose,  then  the 
express  warranties  set  out  in  the  contract  of  sale 
would  not  exclude  the  right  of  the  plaintiflf  to  main- 
tain this  action  for  the  alleged  failure  of  the  engine 
to  properly  work  upon  the  farm. ' ' 
We  think  the  instruction  is,  in  a  sense  at  least. 
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open  to  the  criticism  made  by  appellant.  It  in  effect 
told  the  jury  that  if  it  should  find  certain  facts, 
enumerated  in  the  instruction,  the  warranty  ex- 
pressed in  the  contract  did  not  exclude  a  representa- 
tion, if  any  was  made,  that  the  tractor  would  work  on 
the  farm  of  plaintiff,  inferentially,  at  least,  recog- 
nizing that  there  might  be  an  implied  warranty  that 
the  tractor  would  work  on  said  farm,  whereas  the 
theory  of  the  complaint  admitted  by  appellee  is  that 
the  subject-matter  of  the  order  or  the  thing  ordered 
was  a  tractor  that  would  do  good  work,  etc.,  on 
appellee's  farm,  and  that  the  warranty  in  the  order 
Jwn  wa,  inteireted  and  oon.traod  by  the  partie. 
as  applying  to  a  tractor  constructed  to  perform  the 
kind  of  services  indicated  in  the  complaint,  and  one 
that  would,  in  the  performance  of  such  services  on 
appellee 's  farm,  do  good  work,  etc.  In  other  words, 
the  theory  of  the  complaint,  as  before  indicated,  is 
that  the  warranty  claimed  by  appellee  and  set  up  in 
his  complaint,  was  included  in  and  was  part  of  the 
express  warranty  contained  in  the  exhibit  filed  with 
said  complaint,  as  intended,  construed  and  inter- 
preted by  appellant  itself. 

However,  inasmuch  as  appellee's  right  of  recovery 
depended  upon  the  existence  of  the  warranty  claimed 
rather  than  on  its  character  as  to  being  expressed  or 
implied,  it  is  possible  that  no  harm  resulted  from  the 
form  of  the  instruction,  but  this  we  need  not  and  do 
not  determine  for  the  reason  that  the  judgment  below 
must  in  any  event  be  reversed,  and  this  instruction 
need  not  be  repeated  in  its  present  form  in  the  event 
of  another  trial. 

The  trial  court  at  appellee's  request  gave  the  fol- 
lowing instruction:  **The  court  instructs  you  that 
by  the  terms  of  the  order  for  the  tractor  engine 
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set  out  in  the  complaint  herein,  the  defendant 
9.  warranted  said  tractor  engine  to  do  good  work 
if  properly  operated  by  competentpersons  with 
sufficient  |)Ower,  following  the  directions  of  said  de- 
fendant. This  is  an  express  warranty  that  said  trac- 
tor engine  would  do  good  work  under  said  conditions 
when  used  by  plaintiff  in  doing  the  things  for  which 
said  tractor  was  sold  to  him.  If  you  find  from  the 
evidence  in  this  case  that  the  defendant  was  a  dealer 
in  tractor  engines  as  described  in  the  complaint  and 
that  plaintiff  did  not  have  an  opportunity  of  inspect- 
ing and  testing  said  tractor  prior  to  signing  the 
order  therefor,  or  if  you  find  from  the  evidence  that 
said  tractor  engine  was  sold  to  said  plaintiff  by  said 
defendant  to  be  used  by  said  plaintiff  to  plow  with  on 
said  plaintiff  *s  farm  southwest  of  the  city  of  Indi- 
anapolis, and  to  cut  wheat  or  grain  by  pulling 
bmders,  reapers  or  machines  to  cuf  wheat  wi?h  and 
run  and  operate  a  separator  in  the  threshing  of 
grain,  and  if  you  find  that  said  tractor  engine  did  not 
do  good  work  in  said  services  or  in  any  one  of  them, 
then  and  in  that  case  I  instruct  you  that  the  warranty 
contained  in  said  order  was  broken  by  the  defendant 
and  said  defendant  would  be  liable  to  plaintiff.  *  * 

It  will  be  observed  that  this  instruction  tells  the 
jury  that,  if  it  finds  the  facts  to  be  as  set  out  in  the 
instruction,  then  the  warranty  contained  in  said 
order  was  broken  by  the  appellant,  and  it  **  would  be 
liable  to  plaintiff."  That  part  of  the  ** warranty 
and  agreement"  which  put  upon  appellee  the  neces- 
sity of  doing  certain  things  in  order  to  avail  himself 
of  the  benefits  of  said  warranty  are  entirely  ignored 
in  said  instruction,  and  appellant  is  made  liable  for 
the  breach  of  its  warranty,  regardless  of  whether 
appellee  performed  the  conditions  of  said  agreement 
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on  his  part  to  be  performed,  or  whether  the  perform- 
ance thereof  had  been  waived  by  appellant.  This 
instruction  was,  we  think,  without  doubt  both  errone- 
ous and  prejudicial  to  appellant. 

There  are  other  instructions  objected  to  by  appel- 
lant, and  other  questions  presented  in  its  brief,  which 
we  deem  it  unnecessary  to  discuss  or  determine. 
They  will  probably  not  arise  upon  another  trial,  or 
if  they  do,  our  disposition  of  the  other  questions  wiU 
be  a  suflScient  guide  for  their  proper  determination 
by  the  trial  court. 

Judgment  below  reversejd,  with  instructions  to  the 
trial  court  to  grant  a  new  trial,  and  for  such  other 
proceedings  as  may  be  consistent  with  this  opinion. 

Note.— Reported  in  118  N.  E.  320.  Contracts:  admissibility  of 
parol  evidence  to  explain,  6  Am.  Rep.  678,  28  Am.  Rep.  210,  17  Cyc 
664,  728.    See  under  (4)  13  C.  J.  546. 


Milhollin  v.  Adams. 

[No.  9,260.    Filed  April  19,  1917.    Rehearing  June  26,  1917,    Trans- 
fer denied  January  10,  1918.] 

• 

1.  Apfeai.. — Presenting  Questions  for  Revieic. — Sufficiency  of  Com- 
plaint.— Waiver  of  Question, — ^Where  the  sufficiency  of  the  com- 
plaint was  not  challenged  helow,  all  questions  relating  to  its  suf- 
ficiency are  waived,    p.  378. 

2.  Master  and  Servant. — Wrongful  Discharge. — Action. — Instruc- 
tion.— Profits  from  Other  Employment. — In  an  action  by  a  dis- 
charged servant  against  the  employer  for  breach  of  a  contract  of 
hire,  where  there  was  no  evidence  that  plaintiff  obtained  other 
employment,  failed  to  exercise  reasonable  diligence  to  obtain  it, 
or  was  offered  employment  of  a  similar  character  and  refused  to 
accept  it,  an  instruction  that  plaintiff's  measure  of  damages 
would  be  the  wages  he  would  have  been  entitled  to  receive  if  he 
had  been  permitted  by  defendant  to  fulfill  the  contract  alleged, 
less  whatever  pasrment  had  been  made  under  it,  was  not  erroneous 
as  taking  from  the  jury  the  right  to  determine  from  the  evidence 
whether  plaintiff  could  have  earned  anything  elsewhere  during 
the  term  of  the  contract  since,  where  there  is  no  evidence  upon 
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an  element  in  a  case,  it  is  not  error  to  omit  that  element  in  an. 
instruction  when  the  burden  of  proof  is  on  the  party  objecting, 
pp.  380,  381. 

3.  Master  and  Servant. — Wrongful  Discharge. — Action, — Profits 
from  Other  Employment — Burden  of  Proof, — In  an  action  by  a 
discharged  servant  against  *the  employer  for  breach  of  a  contract 
of  hire,  the  burden  was  on  defendant  to  prove  that  plaintiff 
received  or  could  have  received  profits  from  other  employment 
during  the  term  of  contract    p.  380. 

4.  Appeal. — Harmless  Error, — Instruction, — In  ah  action  for 
breach  of  a  contract  of  hire,  where  the  evidence  necessary  to 
uphold  the  second  or  supplemental  paragraph  of  the  complaint 
would  also  sustain  the  first  paragraph,  defendant  was  not  harmed 
by  an  instruction  stating  the  terms  only  of  the  contract  pleaded 
in  the  supplemental  paragraph  of  the  complaint,    p.  381. 

5.  Master  and  Servant. — Wrongful  Discharge, — Action. — Danv- 
ages. — In  an  action  for  breach  of  hire,  the  amount  of  damages  to 
which  plaintiff  is  entitled  is  prima  facie  the  amount  stipulated  to 
be  paid  under  the  contract    p.  381. 

From.  Delaware  Superior  Court ;  Robert  M.  Van 
Atta,  Judge. 

Action  by  Beecher  Adams  against  William  L.  Mil- 
hoUin.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

Koons  &  KoonSj  for  appellant. 
Thomas  F.  Miller,  for  appellee. 

Ibach,  p.  J. — This  action  was  commenced  in  a  jus- 
tice of  the  peace  court  to  recover  damages  for  breach 
of  contract  of  hire.  From  the  judgment  there  recov- 
ered appellant  appealed  to  the  Delaware  Circuit 
Court  from  which  the  cause  was  transferred  to  the 
court  below.  A  second  paragraph  of  complaint  was 
filed  in  the  Delaware  Circuit  Court.  There  was  a 
trial  by  jury,  verdict  and  judgment  for  appellee  for 
$120  damages.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  such  ruling  presents  the  only 
questions  for  our  determination. 

The  sufficiency  of  the  complaint  was  not  questioned 
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below  and  therefore  all  questions  relating  to 

1.     its  sufficiency  are  waived.    Stiles  v.  Easier 
(1913),  56  Ind.  App.  88, 104  N.  E.  878. 

It  will  be  sufficient  for  the  purposes  of  the  ques- 
tions here  raised  to  set  out  the  general  averments  of 
the  second  paragraph,  which  contains  the  substance 
of  all  the  averments  of  the  first  paragraph  filed  in 
the  justice  of  the  peace  court. 

On  February  25, '  1914,  appellee  and  appellant 
entered  into  a  contract  by  which  appellant  employed 
appellee  to  work  for  him  upon  his  farm  for  the  term 
of  one  year  from  March  1,  1914,  for  which  services 
appellant  promised  and  agreed  to  pay  appellee  $26  a 
month,  payable  on  the  first  of  each  month,  and  in 
addition  to  said  payment  of  money  agreed  to  give 
and  furnish  appellee  a  horse  and  buggy  and  k  milch 
cow  for  his  use.  which  was  worth  $15  a  month.  Pur- 
suant to  such  contract  appellee  began  working  for 
appellant  and  continued  to  work  for  him  until  March 
27,  1914,  when  pppellant  without  cause  discharged 
appellee,  and  refused  to  permit  him  to  continue  in 
said  employment.  By  reason  of  the  premises 
appellee  lost  the  wages  and  use  of  the  horse  and 
buggy  and  cow,  and  is  damaged  in  the  sum  of  $200. 

Only  one  instruction  was  given  to  the  jury,  and 
that  by  the  court  of  its  own  motion.  The  giving  of 
this  instruction  is  made  one  of  the.  grounds  of  the 
motion  for  new  trial.  The  instruction  is  lengthy  and 
it  would  serve  no  useful  purpose  to  set  it  out.  That 
part  of  the  instruction  particularly  objected  to 
reads :  *  *  If  you  find  for  the  plaintiff  the  measure  of 
damages  will  be  the  wages  that  the  plaintiff  would 
have  been  entitled  to  receive  if  he  had  been  permitted 
by  defendant  to  fulfill  the  contract  alleged  by  plaintiff 
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to  have  existed  between  them,  less  whatever  payment 
has  been  made,  under  the  testimony,  by  the  defend- 
ant to  the  plaintiff." 

The  objection  is  that  the  instruction  '*  assumed 
that  the  contract  as  alleged  by  plaintiff  was  proven 
and  took  that  question  of  fact  from  the  jury.  And  it 
took  from  the  jury  the  right  to  determine  from  the 
evidence,  direct  and  circumstantial,  whether  the 
appellee  could  have  earned  anything  elsewhere  dur- 
ing the  year,  and  how  much  if  anything. '  * 

"Mr.  Sedgwick,  after  stating  that  the  authorities 
are  in  conflict  upon  this  subject,  declares  the  rule,  as 
held  by  the  recent  decisions,  to  be  that  the  plaintiff 
must  recover  his  entire  damages  in  one  action,  ^and 
that  the  measure  of  damages,  therefore,  is  the 
amount  of  wages  due  at  the  time  of  the  trial,  together 
with  compensation  for  the  future  benefit  the  plaintiff 
would  probably  have  realized  under  the  contract, 
with  the  proper  deductions.*  He  further  says:  *It 
is  the  plaintiff's  duty  to  use  reasonable  efforts  to 
avoid  loss  by  securing  employment  elsewhere.  The 
measure  of  damages  is,  therefore,  the  amount  of 
wages  he  would  have  earned  under  the  contract, 
deducting  however,  such  sums  as  he  earned  or  by 
reasonable  diligence  might  have  earned  elsewhere, 
and  making  allowance  for  the  expense  of  obtaining 
employment.  The  burden  of  proof  is  on  the  defend- 
ant to  show  that  the  plaintiff  might  have  obtained 
other  employment ;  for  the  failure  of  the  plaintiff  to 
obtain  other  employment  does  not  affect  the  right  of 
action,  but  only  goes  in  reduction  of  damages,  and  if 
nothing  else  is  shown,  the  plaintiff  is  entitled  to 
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recover  the  contract  price  upon  proving  the  defend- 
ant's violation  of  the  contract,  and  his  own  willing- 
ness to  perform.'  *'  Pennsylvania  Co.  v.  Dolan 
(1892),  6  Ind.  App.  109,  123,  124;  32  N.  E.  802,  51 
Am.  St.  289;  2  Sedgwick,  Damages  (9th  ed.)  §§666, 
667.  See,  also,  Hamilton  v.  Love  (1899),  152  Ind. 
641,  643,  53  N.  E.  181,  54  N.  E.  437,  71  Am.  St.  384, 
and  cases  cited;  1  Labatt,  Master  &  Servant  (2d  ed.) 
§§391,  399. 

Where  there  is  no  evidence  to  go  to  the  jury  upon 

a  certain  element  in  the  case,  it  is  not  error  to  omit 

such  element  in  an  instruction  when  the  bur- 

2.  den  of  proof  is  on  the  party  objecting.  The 
propriety  of  an  instruction  is  to  be  determ- 
ined, not  by  whether  it  embodies  a  correct  statement 
of  the  law  upon  a  given  state  of  facts,  but  whether  it 
correctly  states  the  law  relevant  to  the  issuable  facts 
given  in  evidence  on  the  trial.  Indiana  R.  Co.  v. 
Maurer  (1902),  160  Ind.  25,  66  N.  E.  156;  City  of 
Bloomington  v.  Woodworth  (1907),  40  Ind.  App.  373, 
81  N.  E.  611;  Eelwig  v.  Aulabaugh  (1909),  83  Neb. 
542,  546,  120  N.  W.  162.  Under  such  principle,  in 
order  to  render  appellant's  objection,  supra,  avail- 
able on  the  question  of  damages,  it  should  appear 
that  there  was  evidence  at  least  fairly  tending  to 
show  either  that  appellee  obtained  other  employ- 
ment, failed  to  exercise  reasonable  diligence  to 
obtain  employment,  or  was  offered  employment  of  a 
similar  character  and  refused  to  accept  it. 

Appellee  contends,  and  such  contention  is   sup- 
ported by  the  record,  that  there  is  no  evidence  tend- 
ing to  show  that  appellee  received  or  could 

3.  have  received  profits  from  other  employment. 
As  hereinbefore   indicated,  the  burden  was 
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upon  appellant  to  prove  such  issue.  The  only 
2.     direct  evidence  pointed   out  by  appellant  is 

that  appellee  told  one  McCoy  that  he  was 
going  to  quit  anyway;  that  he  could  make  more  at 
other  work  than  working  on  a  farm.  There  is  no  evi- 
dence direct  or  circumstantial  that  would  have  war- 
ranted the  jury  to  find  for  the  appellant  on  such 
issue.  ^ 

The  further  objection  that  the  instruction  assumes 
that  the  contract  alleged  by  plaintiff  was  proved  is 
untenable.  The  instruction  when  read  as  a  whole  is 
not  open  to  such  objection. 

It  is  further  objected  that  the  instruction  is  erron- 
eous in  stating  the  issues,  in  that  it  states  the  terms 
only  of  the  contract  pleaded  in  the  ^fsupple- 

4.  mental' '  paragraph  of  complaint.    The   sec- 
ond paragraph  filed  in  the  Delaware  Circuit 

Court  is  designated  as  an  additional  and  supple- 
mental complaint.  It  is  in  fact,  however,  a  separate 
additional  paragraph,  and  must  be  so  treated.  The 
evidence  necessary  to  uphold  the  second  paragraph 
would  also  uphold  the  first  paragraph,  therefore 
appellant  was  not  harmed. 

There  is  some  evidence  tending  to  show  the  con- 
tract as  alleged  in  the  complaint  and  a  wrongful  dis- 
charge of  appellee  before  the  expiration  of  the 

5.  term.    The  amount  of  damages  to  which  the 
plaintiff  is  entitled  is  prima  facie  the  amount 

stipulated  to  be  paid  (Hinchliffe  v.  Koontz  [1890], 
121  Ind.  422,  23  N.  E.  271, 16  Am.  St.  403),  and  there 
is  no  evidence  that  would  warrant  a  reduction  on 
account  of  money  earned,  or  that  could  have  been 
earned  by  appellee.    The  amount  of  the  judgment, 
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as  we  view  the  evidence,  was  highly  favorable  to 
appellant. 

No  available  error  being  shown,  the  judgment  is 
affirmed. 

Note. — Reported  in  115  N.  B.  803.  Master  and  servant:  wrong- 
ful discharge  of  servant,  right  to  recover,  43  Am.  Dec.  205,  58  Am. 
Rep.  828,  51  Am.  St  515,  26  Cyc  1000,  1001 ;  measure  of  damages 
for  wrongful  discharge  of  servant,  5  L.  R.  A.  (N.  S.)  579.  See 
under  (3)  20  Cyc  1006. 


Waznitski  v.  GEORGfi  B.  Limbert  and  Company. 

[No.  9,417.    Filed  January  11,  1918.] 

1.  PxfADpa. — Sufficiency. — Theory. — ^The  suflSciency  of  a  pleading 
must  be  determined  by  its  general  tenor  and  scope,  and  it  must 
proceed  upon  a  definite  theory  upon  which  it  must  be  good, 
p.  886. 

2.  Master  and  Servant. — Injuries  to  Servant. — Action^, — Com- 
plaint.— Sufficiency. — Statute. — ^In  a  servant's  action  against  the 
master  for  personal  injuries,  a  complaint  alleging  that  defendant 
was  engaged  in  the  foundry  business  and  employed  more  than 
five  men,  that  plaintiff,  a  laborer,  was  under  orders  of  a  foreman 
who  was  experienced  in  the  work  and  understood  the  dangers 
thereof,  that  plaintiff  had  constructed  a  casting  in  which  holes 
were  discovered,  and  that  the  foreman  ordered  him  to  fill  holes 
with  molten  metal  and  when  he  did  so,  without  any  carelessness 
or  negligence  on  his  part,  steam  generated  by  the  molten  metal 
exploded  and  injured  him,  states  a  cause  of  action  under  the 
Employers'  Liability  Act  of  1911  (Acts  1911  p.  145,  $8020a  et  seq. 
Bums  1914).    p.  386. 

3.  Pleading. — Complaint, — Surplusage. — Unnecessary  Allegations. 
— ^Where  a  complaint  is  sufficient  as  against  demurrer,  and  there 
is  proof  of  enough  facts  alleged  to  make  out  a  cause  of  action, 
other  incidental  and  descriptive  facts,  or  additional  acts  of  negli- 
gence, alleged  in  the  complaint,  may  be  ignored  and  treated  as 
surplusage,    p.  386. 

4.  Trial. — Directing  Verdict. — Duty  of  Court. — In  passing  upon  a 
motion  for  a  peremptory  instruction,  the  court  is  bound  to  accept 
as  true  all  facts  which  the  evidence  tends  to  prove,  and  to  draw, 
against  the  party  requesting  such  instruction,  all  inferences  which 
the  jury  might  reasonably  draw,  and,  in  case  of  conflict  in  the 
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evidence,  to  consider  .only  that  favorable  to  the  party  against 
whom  the  Instruction  Is  asked,  that  favorable  to  the  other  party 
being  treated  as  withdrawn,    p.  387. 

From  Lake  Superior  Court ;  Walter  Hardy,  Ji)dge. 

Action  by  Kasimir  Waznitski  against  Gegrge  B. 
Limbert  and  Company.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.    Reversed. 

Max  P.  Allaben,  D.  Economoff,  George  B.  Sheerer 
and  L.  F.  Cravens,  for  appellant. 

J.  A.  Meade  and  22.  M.  Royce,  for  appellee. 

Ibach,  C.  J. — This  is  an  action  for  personal  inju- 
ries alleged  to  have  been  received  by  appellant  while 
in  the  employ  of  appellee.  At  the  close  of  plaintiff's 
evidence,  and  over  his  objection  and  exception  at  the 
request  of  appellee,  the  court  instructed  the  jury  to 
return  a  verdict  for  the  defendant,  which  it  did.  The 
only  question  in  this  appeal,  presented  in  different 
forms,  is:  Did  the  court  err  in  directing  a  verdict 
for  the  defendant! 

This  action  was  prosecuted  under  the  Employers' 
LiabiUty  Act  of  1911  (Acts  1911  p.  145,  §8020a  et  seq. 
Bums  1914.)  Before  proceeding  to  a  discussion  of 
the  main  question  we  deem  it  advisable  to  refer 
briefly  to  the  provisions  of  said  act  bearing  upon  this 
case.  Said  act  provides  that  any  corporation 
engaged  in  business  in  this  state  and  employing  in 
such  business  five  or  more  persons  shall  be  liable  and 
respond  in  damages  to  any  person  suffering  injury 
while  in  the  employ  of  such  corporation  where  such 
injury  resulted  in  whole  or  in  part  from  the  negli- 
gence of  such  employer,  or  its  agents,  servants, 
employes  or  officers  by  reason  of  any  defect,  misman- 
agement or  insufficiency,  due  to  its  carelessness,  neg- 
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ligence,  fault  or  omission  of  duty ;  that  in  any  action 
prosecuted  under  its  provisions  the  burden  of  prov- 
ing that  the  injured  employe  did  not  use  due  care  and 
diligence  at  the  time  of  such  injury  shall  be  upon  the 
defendant,  but  the  same  may  be  proved  under  the 
general  denial ;  that  it  shall  not  be  a  defense  that  the 
dangers  or  hazards  inherent  or  apparent  in  the 
employment  in  which  such  employe  was  engaged  con- 
tributed to  such  injury ;  that  no  such  injured  employe 
shall  be  held  to  have  been  guilty  of  negligence  or 
contributory  negligence,  or  shall  be  held  to  have 
assumed  the  risk  of  the  employment,  where  the 
injury  complained  of  resulted  from  such  employees 
obedience  or  conformity  to  any  order  or  direction  of 
the  employer  or  of  any  employe  to  whose  orders  or 
directions  he  was  under  obligation  to  conform  or 
obey,  and  such  employe  shall  not  be  held  to  have 
assumed  the  risk  of  any  defect  in  the  place  of  work 
furnished  to  such  employe,  or  in  the  to61,  implement 
or  appliance  furnished  him  by  silch  employer,  where 
such  defect  was,  prior  to  such  injury,  known  to  such 
employer,  or  by  the  exercise  of  ordinary  care  might 
have  been  known  to  him  in  time  to  have  repaired  the 
same  or  to  have  discontinued  its  use ;  that  the  burden 
of  proving  that  such  employer  did  not  know  of  such 
defect,  or  that  he  was  not  chargeable  with  knowledge 
thereof  in  time  to  have  repaired  the  same  or  to  have 
discontinued  its  use  is  upon  the  defendant,  but  it  may 
be  proved. under  the  general  denial;  that  all  ques- 
tions of  assumption  of  risk,  negligence  or  contribu- 
tory negligence  shall  be  questions  of  fact  for  the  jury 
to  decide. 

The  complaint,  eliminating  matters  of  surplusage 
and  matters  not  material  to  the  question  in  contro- 
versy,   alleges   in   substance    the    following:     The 
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appellee  is  a  corporation  engaged  in  the  foundry  busi* 
ness  in  this  state  and  employs  in  such  business  more 
than  five  men,  among  them  the  appellant,  who  was 
on  March  3,  1913,  employed  as  a  laborer  and  was 
under  the  orders  and  directions  of  a  foreman  to 
whose  orders  and  directions  he  was  bound  to  con- 
form and  did  conform.  Said  foreman  was  experi- 
enced and  understood  the  dangers  incident  to  the 
employment,  which  fact  was  known  to  appellant. 
Appellee  had  constructed  a  large  casting  six  feet  in 
width  and  thirteen  feet  in  length.  After  the  casting 
had  been  made,  some  defects,  or  holes,  were  discov- 
ered in  the  top  near  the  center  which  were  approxi- 
mately three  inches  in  depth.  The  foreman  made  an 
examination  of  said  holes  after  they  had  been  pre- 
pared for  filing,  and  instructed  and  directed  appel- 
lant to  take  a  hand  ladle  and  fill  said  holes  with 
molten  metal.  Pursuant  to  said  instructipns  and 
following  out  the  directions  of  the  foreman  and  rely-  . 
ing  upon  his  superior  knowledge  of  said  conditions 
and  believing  from  said  instructions  that  they  were 
in  proper  condition  to  receive  said  molten  metal 
appellant,  without  any  carelessness  or  negligence  on 
his  part,  but  in  a  careful,  prudent  and  painstaking 
manner,  proceeded  to  and  did  pour  said  molten  metal 
into  said  holes.  On  account  of  the  dampness  which 
had  formed  in  said  holes  coming  in  contact  with  the 
molten  metal  as  it  was  being  poured  in  by  appellant 
a  steam  was  formed  which  exploded,  throwing  the 
molten  iron  upon  appellant,  thereby  injuring  him. 
All  of  said  injuries  were  received  wholly  on  account 
of  the  carelessness,  fault  or  negligence  of  appellee 
and  its  foreman  in  requiring  appellant  to  pour  said 
metal  into  the  holes  in  the  top  of  said  casting  .when 
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the  same  was  not  prepared  properly  for  its  reception. 
Appellant  did  not  know  of  the  f opoation  of  the 
steam  or  that  an  explosion  would  result  from  the 
same,  had  had  no  experience  in  that  class  of  mold- 
ingy  and  did  not  know  that  the  casting  was  not  in  a 
proper  condition  to  receive  said  molten  metal,  but 
that  the  appellee's  foreman  made  an  examination  of 
the  casting  and  stated  to  appellant  that  the  same  was 
in  proper  condition,  and  ordered  and  required  appel- 
lant to  proceed  with  the  work.  * '  Said  injuries  were 
received  by  plaintiff  because  said  molten  metal  was 
poured  into  said  holes  when  it  was  not  in  proper  con- 
dition and  t)ie  same  was  done  by  plaintiff  under  the 
specific  directions  and  orders  of  said  foreman  which 
was  the  proximate  cause  of  said  injuries  to 
plaintiff.'' 

The  proposition  contended  for  by  appellee  that  the 

sufficiency  of  a  pleading  must  be  determined  by  its 

general  tenor  and  scope,  that  it  must  proceed 

1.  upon  a  definite  theory  and  must  be  good  on 
that  theory,  are  too  well  settled  to  require  any 
comment.      But  it  is  clear  to  us  that  the  com- 

2.  plaint  in  this  action  proceeds  on  a  clear  and 
definite  theory  and  states  a  cause  of  action. 
Where  a  complaint  is   sufficient  as  against 

3.  demurrer  and  there  is  proof  of  enough  of  the 
acts  alleged  to  make  out  a  cause  of  action, 

other  incidental  and  descriptive  facts,  or  additional 
acts  of  negligence,  alleged  in  the  complaint,  may  be 
ignored  and  treated  as  surplusage.  Harding  et  ux. 
V.  Third  Presbyterian  Church  (1863),  20  Ind.  71; 
Evansville  Gas,  etc.,  Co.  v.  Robertson  (1913),  55  Ind. 
App.  353,  358, 100  N.  E.  689;  Ochs  v.  M.  J.  Carnahan 
Co.  (1908),  42  Ind.  App.  157,  76  N.  E.  788,  80  N.  E. 
163;  New  York,  etc.,  R.  Co.  v.  Callahan  (1907),  40 
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Ind.  App,  223,  81  N.  E.  670;  Indiana  Match  Co.  v. 
Kennedy  (1909),  45  Ind.  App.  627,  90  N.  E.  486; 
Mercia  v.  Ft.  Wayne,  etc.,  Traction  Co.  (1911),  49 
Ind.  App.  288, 295,  97  N.  E.  192. 

**Upon  a  motion  for  a  peremptory  instruction  the 

court  is  bound  to  accept  as  true  all  facts  which  the 

evidence  tends  to  prove,  and  to  draw,  against 

4.  the  party  requesting  such  instruction,  all 
inferences  which  the  jury  might  reasonably 
draw,  and,  in  case  of  conflict  in  the  evidence,  to  con- 
sider only  that  favorable  to  the  party  against  whom 
the  instruction  is  asked;  that  favorable  to  the  other 
party  being  treated  as  withdrawn.'*  Lyons  v.  City 
of  New  Albany  (1913),  54  Ind.  App.  416,  421,  103  N. 
E,  20,  23;  Barker  v.  Chicago,  etc.,  R.  Co.  (1912),  51 
Ind.  App.  669,  99  N.  E.  135. 

If,  after  eliminating  all  evidence  favorable  to 
appellee,  there  was  any  evidence  remaining  which, 
with  its  legitimate  inferences,  would  have  been  suffi- 
cient to  support  each  of  the  facts  essential  to  a  verdict 
for  appellant,  if  one  had  been  returned  in  his  favor, 
the  trial  court  should  not  have  sustained  such  motion. 

Without  narrating  the  evidence  it  is  sufficient  to 
say  that  there  was  some  evidence  within  the  rules 
above  announced  tending  to  support  each  of  the 
'material  facts  set  forth  in  the  complaint,  and  there- 
fore would  have  been  sufficient  to  support  a  verdict 
for  appellant,  and  it  was  an  invasion  of  the  province 
of  the  jury  for  the  trial  court  to  direct  a  verdict. 

For  this  error  the  judgment  is  reversed,  with 
directions  to  sustain  appellant's  motion  for  a  new 
trial. 

Note.— Reported  in  118  N.  B.  317. 
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Suit  v.  Hebshman  et  al. 

[No.  9,497.    Filed  January  H,  1918.] 

1.  Appeal. — Revietc. — Evidence. — Sufficiency. — ^The  decision  of  the 
trial  court  will  not  be  disturbed  on  appeal  for  insufficiency  of  evi- 
dence, if  there  is  any  evidence  tending  to  support  it    p.  389. 

2.  Appeal. — Reserving  Questions  for  Review. — Evidence. — Ad/nUssi- 
Wity. — Necessity  of  Objection. — Waiver  of  Question^ — ^The  court 
on  appeal  is  not  called  upon  to  determine  whether  the  circum- 
stances and  purposes  for  which  an  abstract  of  title  was  intro- 
duced in  evidence,  in  an  action  in  ejectment,  were  such  as  to 
render  it  admissible  in  the  absence  of  timely  objection,  since  the 
question  was  waived  by  failure  to  object    p.  390. 

8.  Tbial. — Admission  of  Improper  Evidence  Without  Objection^ — 
Consideration. — ^Where  a  party  permits  evidence  on  a  material 
issue  to  be  introduced  without  objection,  he  cannot  urge  on  appeal 
that  it  is  insufficient  to  sustain  the  trial  court's  finding,  the  pro- 
bative value  of  such  evidence  being  for  the  court  and  Jury  trying 
the  issue  of  fact,  although  it  might  have  been  excluded  if  timely 
and  proper  objection  had  been  made.    p.  39L 

4.  Appeal. — Trial. — Admission  of  Improper  Evidence  Without 
Objection. — Consideration. — In  an  action  to  recover  possession 
of  land,  where  an  abstract  of  title  was  Introduced  in  evidence 
without  objection,  the  trial  court  was  authorized  to  consider  it, 
even  though  objectionable,  in  determining  the  ownership  of  the 
land  involved,  and  it  cannot  be  urged  on  appeal  that  such  evi< 
dence  does  not  tend  to  sustain  the  decision,    p.  391. 

5.  Ejectment. — Evidence. — Sufficiency. — Title  to  Land. — In  an 
action  to  recover  possession  of  realty,  parol  evidence,  admitted 
without  objection,  that  plaintiffs  were  the  owners  of  the  entire 
east  half  of  a  quarter  section  prior  to  the  conveyance  of  thirty 
acres  off  of  the  south  end  and  fifty  acres  off  of  the  north  end,  was 
sufficient  to  sustain  a  finding  of  plaintiff's  ownership  in  a  narrow 
strip  of  land  between  the  two  tracks,    p.  391. 

6.  Appeal. — Review. — Conflicting  Evidence. — Findings  of  Trial 
Court. — Conclusiveness. — In  an  action  in  ejectment  against  a 
defendant  claiming  under  a  conveyance  of  a  fifty-acre  tract  off 
of  the  north  end  of  a  half  quarter  section,  where  evidence  that 
the  boundaries  of  the  tract  were  pointed  out  to  defendant  by 
plaintiff's  authority  and  that  the  boundaries,  as  pointed  out,  were 
marked  by  fences  and  included  all  the  end  north  of  a  thirty-acre 
tract,  was  not  free  from  conflict,  the  trial  court's  finding  against 
defendant  is  conclusive  on  appeal,  there  being  some  evidence  to 
sustain  it    p.  392. 
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7.  BoniYDABiES. — Congressional  Survey. — Scope, — Apportionment  of 
Excess  or  Deficiency, — ^The  rule  that  by  congressional  survey  any 
excess  or  deficiency  Is  placed  upon  exterior  lots  only  applies  to 
lots  in  the  extreme  northern  and  western  tier  of  quarter  sections 
of  a  township,  and  has  no  application  to  a  quarter  section  located 
in  section  No.  15,  an  interior  section,    p.  392. 

8.  Appeal. — Review. — FinMngs. — Conclusiveness. — In  an  action  in 
ejectment,  the  court's  finding  as  to  whether  there  was  an  excess 
in  the  half  quarter  section  was  conclusiye  on  appeal,  there  being 
evidence  to  support  it.    p.  393. 

From  Hamilton  Circuit  Court;  Meade  Vestal, 
Jndge. 

Action  by  William  H.  Hershman  and  another 
against  Thomas  A.  Suit.  From  a  judgment  for 
plaintiffs,  the  defendant  appeals.    Affirmed. 

Ralph  K.  Kane  and  Thomas  E.  Kane,  for  appel- 
lant. 

Roscoe  R.  Poland  and  Joel  Stafford,  for  appellees. 

Batman^  P.  J. — ^Appellees  filed  their  complaint 
against  appellant,  in  which  they  alleged  that  they 
are  the  owners  of  the  east  half  of  the  northwest  quar- 
ter of  section  fifteen,  township  twenty  north,  range 
three  east,  except  fifty  acres  off  the  north  end  there- 
of, and  thirty  acres  off  the  south  end  thereof,  and 
asked  judgment  for  possession  and  damages.  Appel- 
lant answered  by  a  general  denial.  Trial  was  had  by 
the  court,  and  judgment  was  rendered  in  favor  of 
appellees.  Appellant  filed  a  motion  for  a  new  trial, 
alleging  that  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence,  and  is  contrary  to  law. 
This  motion  was  overruled,  and  the  action  of  the 
court  in  overruling  the  same  is  the  sole  error 
assigned  and  relied  on  for  reversaL  In  determining 
the  question  raised  by  appellant  under  this 

1.  assigned  error,  it  is  only  necessary  for  this 
court  to  determine  whether  there  is  any  evi- 
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dence  which  tends  to  support  the  decision  of  the  trial 
court,  and,  if  there  is  such  evidence,  the  judgment, 
under  the  well-established  rule,  will  not  be  disturbed 
on  appeaL  Timm  v.  Low  (1913),  56  Ind.  App.  47, 
104  N.  E.  870 ;  Illinois  Surety  Co.  v.  Frankfort  Heat- 
ing Co.  (1912),  178  Ind.  208,  97  N.  E.  158;  Indianapo- 
lis Foundry  Co.  v.  Lackey  (1912),  51  Ind.  App.  175, 
97  N.  E.  349. 

The  evidence  discloses  that  appellees  at  one  time 
owned  all  of  the  east  half  of  said  quarter  section; 
that  they  sold  two  tracts  therefrom,  the  first, 
described  as  thirty  acres  oflf  the  south  end  thereof, 
was  sold  to  one  Burton,  from  whom  appellant 
obtained  title  through  sundry  conveyances,  the  sec- 
ond, described  as  fifty  acres  off  the  north  end  thereof, 
was  sold  to  appellant.  The  dispute  arises  over  a 
narrow  strip  of  land  betwejBn  said  tracts,  containing 
about  seven-tenths  of  an  acre.  Appellant's  first  con- 
tention is  that  the  burden  of  proof  was  on  appellees 
to  show  title  and  right  of  possession  in  themselves, 
regardless  of  any  title  in  appellant ;  that  they  offered 
no  evidence  of  title  by  adverse  possession,  but  relied 
solely  on  the  introduction  of  an  abstract  of  title  for 
the  discharge  of  such  burden ;  that  such  abstract  was 
not  evidence  of  title,  and  hence  there  was  no  evidence 
on  which  they  could  recover.  The  record  shows  that 
the  abstract  in  question  was  furnished  by  appellees 
in  response  to  an  order  of  court,  made  on  motion  of 
appellant,  and  afterwards  introduced  in  evidence  on 
the  trial  by  appellees,  without  objections.  Abstracts 
of  title  imder  some  circumstances  are  compe-' 

2.  tent  evidence  for  certain  purposes.  Hitt  v. 
Carr  (1916),  62  Ind.  App.  80,  109  N.  E.  456; 
Kane  v.  Rippy  (1890),  22  Ore.  296,  23  Pac.  180.  But 
we  are  not  called  upon  in  this  case  to  determine  ' 
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whether  the  circumstances  and  purpose  were  such 
as  to  render  the  abstract  admissible  over  proper  and 
timely  objections.  Such  question  was  not  saved  on 
the  trial,  and  is  therefore  waived.  We  are  only 
called  upon  to  determine  its  effect  when  admitted  in 
evidence  without  objection.    It  is  well  settled 

3.  in  this  state  that  a  party  who  permits  evidence 
on  a  material  issue  to  be  introduced  without 

objection  cannot  successfully  urge  on  appeal  that  it 
is  not  sufficient  to  sustain  the  finding.  Its  probative 
valSy  when  so  admitted,  is  for  the  court  or  jury  try- 
ing the  issue  of  fact,  although  such  evidence  might 
have  been  excluded  if  proper  and  timely  objection 
had  been  made.  Riehl  v.  Evansville  Foundry  Assn. 
(1885),  104  Ind.  70, 3  N.  E.  633 ;  Metropolitan-Life  Ins. 
Co.  V.  Lyo7is  (1912),  50  Ind.  App.  534,  98  N.  E.  824; 
Wagner  v.  Meyer  (1912),  53  Ind.  App.  223, 101  N.  E. 
397  ;Buttz  Y.Warren  Machine  Co.  (1913)  J  55  Ind.  App. 
347, 103  N.  E.  812.  The  rule  stated  has  been  applied  to 
both  hearsay  and  secondary  evidence,  as  well  as  to  evi- 
dence rendered  incompetent  for  other  reasons,  as 
indicated  by  the  cases  cited.    Under  this  rule 

4.  we  cannot  hold  that  the  trial  court  was  not 

authorized  to  consider  such  abstract,  in  deter- 
mining whether  appellees  were  the  owners  of 

5.  the  real  estate  in  question,  or  that  it  does  not 
tend  to  sustain  its  decision.    Moreover,  there 

was  parol  evidence  admitted  without  objection  that 
appellees  were  the  owners  of  the  entire  half  quarter 
section  in  question,  prior  to  the  conveyance  of  the 
thirty-acre  tract  off  the  south  end,  and  the  fifty-acre 
tract  off  the  north  end  thereof.  This  evidence  of 
itself  is  sufficient  to  sustain  a  finding  of  ownership 
in  appellees,  by  the  trial  court.  Littler  v.  Rohinson 
(1906),  38  Ind.  App.  104,  77  N.  E.  1145;  UM  v.  Moor- 
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hous  (1894),  137  Ind.  445,  37  N.  E.  366;  Pennsylvania 
Co.  V.  Stanley  (1894),  10  Ind.  App.  421,  37  N.  E.  288, 
38  N.  E.  421. 

Appellant  also  contends  that  when  he  purchased 

said  fifty-acre   tract   the   boundaries   thereof   were 

pointed  out  to  him  by  authority  of  appellees; 

6.  that  the  boundaries  so  pointed  out  included 
all  the  land  north  of  said  thirty-acre  tract  off . 

the  south  end  thereof,  and  were  marked  by  fences; 
that  under  such  circumstances  the  visible  monuments 
control  instead  of  the  quantity  named  in  the  'eed. 
We  recognize  the  rule  stated  in  the  authorities  cited 
in  support  of  this  contention,  but  it  can  only  afford 
relief  on  appeal  where  the  evidence  as  to  the  pointing 
out  of  such  boundaries  is  free  from  conflict.  The 
trial  court  evidently  found  against  appellant  on  this 
issue  of  fact,  and,  as  there  is  some  evidence  tending  to 
support  such  finding,  this  court  is  bound  thereby, 
under  the  well-established  rule  stated  supra. 

Appellant   also    contends    that   by   congressional 

survey    the    excess    or    deficiency    is    placed    upon 

exterior  lots;  that  the  half  quarter  section  in 

7.  question  is  an  interior  lot,  and  hence  contains 
only  eighty  acres ;  that  if  appellees  had  been  in 

possession  of  more  than  eighty  acres,  their  only  title 
thereto  would  be  by  adverse  possession;  that  they 
made  no  attempt  to  prove  such  title,  and  hence  their 
action  must  fail.  We  recognize  the  rule  stated  by 
appellant  as  to  the  placing  of  any  excess  or  deficiency 
by  congressional  survey,  but  such  rule  only  appUes 
to  lots  in  the  extreme  northern  and  western  tiers  of 
quarter  sections  of  a  township.  The  quarter  section 
involved  in  the  instant  case  is  located  in  section 
fifteen,  an  interior  section,  and  hence  the  rule 
invoked  has  no  application  here.    Keesling  y.  Truitt 
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(1868),  30  Ind.  306;  Grover  v.  Paddock  (1882),  84 
Ind.  244;  Caylor  v.  Luzadder  (1894),  137  Ind.  319,  36 
N.  E.  909,  45  Am.  St.  183;  Ann  Cas.,  note  1275. 

Whether  there  was  an  excess  in  the  particular 
8.     half  quarter  section  involved  in  this  case  was 

a  question  of  fact  for  the  trial  court.  It  was 
determined  in  favor  of  appellees,  and,  as  there  was 
evidence  tending  to  sustain  such  finding,  this  court  is 
bound  thereby. 

We  find  no  error  in  the  record.    Judgment  affirmed. 

Note.— Reported  in  118  N.^.  810. 


Daily  v.  Smith, 

[No.  9,457.    Filed  January  11,  1918.] 

1.  Appeal. —  Briefs.  — Sufficiency, — Questions  Reviewable. — ^Where 
appellant,  under  the  heading  of  points  and  authorities  in  her 
brief,  set  out  a  number  of  propositions,  but  did  not  apply  them 
to  either  of  the  assigned  errors,  nor  to  any  particular  decision  or 
ruling  of  the  trial  court,  the  argument  will  not  be  scrutinized  to 
supply  the  omission,  and  no  question  was  presented  unless  the 
particular  wording  of  the  proi>ositions  indicates  with  sufficient 
certainty  the  ruling  to  which  they  were  intended  to  apply, 
p.  396. 

2.  Trial. — Findinffs. — Ultimate  Facts. — Omission  of  Evidentiary 
Facts. — In  an  action  in  replevin,  the  trial  court  did  not  commit 
error  by  failing  to  set  out  in  its  special  findings  the  terms  of  cer- 
tain leases  referred  to  therein,  or  by  failing  to  find  that  by  the 
terms  of  such  leases  defendant  did  not  reserve  certain  property 
involved  in  the  action  where  such  facts  were  merely  evidentiary, 
since  it  is  not  the  office  of  a  special  finding  of  facts  to  set  out  the 
evidence,  either  written  or  oral,  but  it  Should  contain  the  ulti- 
mate facts  proved  by  the  evidence,  pertinent  to  and  proper  under 
the  issues  tendered  by  the  pleadings,    p.  397. 

3.  Tbial.  —  FindMffs.  —  Ultimate  Facts.  —  Including  Evidentiary 
Facts. — Although  it  is  not  necessarily  improper  to  set  out  an 
instrument  or  writing  in  a  special  finding,  and  although,  when  set 
out,  it  may  take  the  place  of  a  finding  of  the  ultimate  fact,  the 
fact  itself  is  the  appropriate  and  necessary  elefhent  of  a  special 
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finding,  and  the  evidence  of  such  fact,  whether  written  or  oral,  is 
not  required  to  be  set  out  in  the  finding,  and,  when  it  is,  will  not 
take  the  place  of  the  ultimate  fact,  except  where  it  necessitates 
the  inference  of  the  ultimate  fact    p.  3d7. 

4.  Tbial. — Findings. — Failure  to  Find  Issuable  Fact. — Inferences. 
— Where  a  special  findihg  is  silent  on  an  issuable  fact,  such  fact, 
for  the  purpose  of  determining  the  correctness  of  the  conclusions 
of  law,  will  be  treated  as  not  proved,  and  the  finding  will  be 
against  the  party  having  the  burden  of  that  issue,    p.  398. 

5.  Appeal. — Presentiiig  Questions  for  Review. — Special  Findings. 
— Sufficiency  of  Evidence. — ^Where  an  essential  fact  found, 
whether  expressly  found  in  the  special  finding  of  facts,  or  result- 
ing from  failure  to  find,  is  not  supported  by  any  evidence,  the 
question  of  the  correctness  of  sueh  finding  is  raised  by  those 
grounds  of  a  motion  for  a  new  trial  which  challenge  the  decision 
as  not  being  sustained  by  sufficient  evidence,    p.  398. 

6.  Appeal. — Review. — Harmless  Error. — Conclusion  of  Law. — ^In 
an  action  in  replevin,  a  conclusion  of  law  that  the  court  found 
that  the  law  was  with  the  defendant,  and  that  by  the  terms  of  a 
decree  of  divorce  defendant  became  the  owner  of  the  property  in 
controversy  and  had  a  right  to  remove  it  from  a  storeroom  and 
was  entitled  to  Judgment,  if  the  general  conclusion,  upon  which 
the  judgment  was  based,  that  the  law  was  with  the  defendant 
was  supported  by  the  facts  found,  no  prejudicial  error  resulted 
from  the  remainder  of  the  conclusion,  which  was  unnecessary  to 
support  the  judgment    p.  399. 

7.  Trial. — Special  Findings. — Presumptions. — ^Presumptions  or 
intendments  are  not  in  favor  of  a  special  finding,    p.  899. 

8.  Appeal. — Review. — Conclusions  of  Law. — Matters  not  Necessary 
to  Support  Judgment. — In  an  action  in  replevin,  as  the  failure  of 
the  trial  court  to  find  a  fact  essential  to  plaintiff's  recovery  was 
the  equivalent  of  a  finding  against  her  as  to  such  fact,  and  hence 
authorized  a  conclusion  of  law  that  the  law  was  with  the 
defendant,  that  part  of  the  conclusion  attempting  to  show  title 
in  defendant  was  unnecessary  to  the  support  of  the  judgment  in 
his  favor,  and  its  correctness  need  not  be  determined,    p.  400. 

From  Marion  Superior  Court  (96,324);  W.  W. 
Thornton,  Judge. 

Action  by  Mary  B.  Daily  against  Alvie  O.  Smith. 
V>om  a  judgment  for  plaintiff,  the  defendant 
:.  peals.    Affirmed. 
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Charles  T.  Hcmna  and  Thomas  A.  Daily,  for 
appellant. 

iS'oion  J?.  Selleck,  for  appellee. 

HoTTEL,  J. — ^This  is  an  appeal  from  a  judgment  of 
the  Marion  Superior  Court  in  appellee's  favor  in  an 
action  in  replevin  begun  by  appellant  before  a  justice 
of  the  peace  for  the  recovery  of  certain  counters, 
bins,  etc.,  alleged  to  be  the  property  of  the  plaintiff. 
There  was  a  trial  by  the  court,  with  a  special  finding 
of  facts  and  conclusions  of  law.  A  motion  for  new 
trial  -filed  by  appellant  was  overruled.  The  errors 
assigned  ai^d  relied  on  for  reversal  challenge  (1) 
**the  conclusions  of  law  stated  upon  the  finding  of 
facts,"  and  (2)  the  ruling  on  said  motioiL  The 
motion  for  new  trial  contains  seven  separate 
grounds.  Under  the  heading  "Points  and  Authori- 
ties" in  appellant's  briefs,  ** propositions"  nunl-[ 
bered  from- 1  to  6,  inclusive,  are  stated. 

Appellant  nowhere  imder  her  points  and  authori- 
ties   applies    said  propositions  to   either   of   said 
assigned  errors,  nor  is  either  of  said  proposi-' 

1.  tions  addressed  to  any  particular  decision  or 
ruling  of  the  court  challenged  by  either  of  such 
assigned  errors.  The  argument  will  not  be  looked 
into  to  supply  this  omission.  Pittsburgh,  etc.,  R.  Col 
V.  Greh  (1904),  34  Ind.  App.  625,  73  N.  E.  620;  Moore 
v.  Ohl  (1917),  65  Ind.  App.  691,  116  N.  E.  9;  Evans- 
ville,  etc.,  R.  Co.  v.  Hoffman  (1918),  67  Ind.  App.  — , 
118  N.  E.  151,  and  cases  cited. 

It  follows  that  no  question  is  presented  by  said 
propositions  unless  the  court  can  say  that  the  partic- 
ular wording  of  one  or  more  of  them  is  such  as  to 
indicate  with  sufficient  certainty  the  ruling  to  which 
it  is  intended  to  apply,  in  which  case  the  court  may 
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consider  the  question  or  questions  so  presented.  Low 
V.  Dallas  (1905),  165  Ind.  392,  394,  75  N.  E.  822;  6?^- 
man  Fire  Ins.  Co.  v.  Zonker  (1914),  57  Ind.  App. 
696,  703,  704,  108  N.  E.  160;  Town  of  Newpoint  v. 
Cleveland,  etc.,  R.  Co.  (1915),  59  Ind.  App.  147,  150, 
107  N.  E.  560.    Said  propositions  are  as  follows : 

**  Proposition  1.  The  term  *  fixtures^  ordi- 
narily is  construed  to  mean  articles  annexed  to 
the  realty  unless  it  appears  to  have  been 
intended  to  have  some  other  meaning.  In  the 
divorce  decree  between  Virdie  Smith  and  Alvie 
O.  Smith,  the  defendant  herein,  it  clearly  appears 
that  the  word  *  fixture'  was  meant  to  apply  to 
the  store  appliances  of  Alvie  0.  Smith  which 
were  not  a  part  of  the  realty  then  owned  and 
mortgaged  by  Alvie  0.  Smith  and  Virdie  Smith, 
as  tenants  by  the  entireties. 

**  Proposition  2.  Trade  fixtures,  attached  to 
the  realty,  upon  a  conveyance  of  the  realty,  in 
the  absence  of  an  express  reservation,  pass  to 
the  vendee. 

** Proposition  3.  The  counters,  shelves,  bins 
and  screen  doors,  having  been  placed  in  and 
attached  to  the  storeroom  by  the  owners  to^  en- 
able them  to  use  or  rent  it  to  a  better  advan- 
tage, and  being  essential  for  the  purpose  for 
wMch  the  building  was  used,  became  a  part  of 
the  realty  upon  a  conveyance  to  the  vendee. 

**  Proposition  4.  Alvie  0.  Smith ,  abandoned 
his  lease  of  said  storeroom  at  the  time  he  sold  his 
undivided  one-half  interest  therein,  continued  in 
possession  and  accepjted  a  new  lease  thereof  from 
Mary  B.  Daily,  in  which  no  provision  was  made 
for  the  removal  of  the  fixtures  attached  to  the 
building  and  thereby  abandoned  his  right  thereto. 

*' Proposition  5.  The  failure  of  the  court  to 
set  out  in  his  special  finding  of  facts  the  lease, 
introduced  in  evidence  by  the  plaintiff,  or  to  find 
that  the  defendant,  Alvie  0.  Smith,  did  not 
reserve  at  the  time  of  the  execution  of  the  new 
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lease  the  right  to  remove  any  of  the  fixtures  then 
attached  to  the  building  at  the  expiration  of  said 
lease,  or  to  find  any  other  material  fact,  was 
error. 

**  Proposition  6.    Failure  of  the  court  to  find 
facts  correctly  is  cause  for  a  new  triaL'* 

We  find  among  the  grounds  of  the  motion  for  new 

trial  that  Nos.  6  and  7,  supra,  respectively  challenge 

as  error  the  action  of  the  court  **in  failing  to 

2.  set  out  in  its  special  findings  the  terms  of  the 
lease  and  leases  referred  to  in  the  court's 

special  finding  •  •  •  thirteen,*'  and  **in  failing 
to  set  out  in  its  special  findings  •  •  •  that  by  the 
terms  of  the  lease  and  leases  referred  to  in  *  *  * 
finding  •  •  •  thirteen  *  *  *  the  defendant, 
Alvie  O.  Smith,  in  said  lease  and  leases  did  not 
reserve  any^of  the  fixtures  involved  in  this  action.*' 
The  wording  of  propositions  Nos.  5  and  6,  supra, 
would  indicate  that  they  are  addressed  to  these 
grounds  of  said  motion.  Giving  appellant  the  benefit 
of  the  assumption  that  said  propositions  were  to 
apply  to  said  grounds  of  the  motion  for  new  trial, 
they  can  be  of  no  avail  for  the  following  reasons: 
(1)  It  is  not  the  office  of  a  special  finding  of  facts  to 
set  out  the  evidence,  either  written  or  oral,  but  it 
should  contain  instead  the  ultimate  facts  proved  by 
the  evidence  pertinent  to  and  proper  under  the  issues 
tendered  by  the  pleadings.  Cottrell  v.  Nixon  (1887), 
109  Ind.  378,  381,  388,  10  N.  E.  122;  Bolton  v.  Clark 
(1903),  162  Ind.  471,  68  N.  E.  283;  Trustees,  etc.  v. 
Shoemaker's  Estate  (1898),  20  Ind.  App.  319,  50  N. 
E.  594.  It  should  not  be  understood  from  what  we 
have  just  said  that  it  is  necessarily  improper 

3.  to  set  out  an  instrument  or  writing  in  a  special 
finding,  or,  that  when  set  out,  it  may  not  take 
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the  place  of  a  finding  of  the  nltimate  fact,  but  such 
fact  itself  is  the  appropriate  and  necessary  element 
4)f  a  special  finding,  and  the  evidence  of  such  fact, 
whether  written  or  oral,  is  not  required  to  be  set  out 
in  the  finding,  and,  when  set  out,  will  not  take  the 
place  of  the  ultimate  fact,  except  where  it  necessi- 
tates the  inference  of  the  ultimate  fact.  (2)  Where 
the  finding  is  silent  on  any  such  issuable  fact, 

4.  such  fact,  for  the  purpose  of  determining  the 
correctness  of  the  conclusions  of  law,  will  be 

treated  as  not  proved,  and  hence  the  finding  will  be 
against  the  party  having  the  burden  of  that  issue. 
Spade  v.  Hawkins  (1915) ,  60  Ind.  App.  388, 392, 110  N. 
E.  1010;  Donaldson  v.  State,  ex  rel.  (1906),  167  Ind. 
553,  557,  78  N.  E.  182,  and  cases  there  cited.  (3) 
Where    an    essential    fact    found,    whether 

5.  expressly  found  in  the  special  finding  of  facts, 
or  resulting  from  a  failure  to  find,  is  not  sup- 
ported by  any  evidence,  the  question  of  the  correct- 
ness of  such  finding  is  raised  by  those  grounds  of  a 
motion  for  new  trial  which  challenge  the  decision  as 
not  being  sustained  by  sufficient  evidence.  Polley  v. 
Pogue  (1906),  38  Ind.  App.  678,  680,  78  N.  E.  1051, 
and  cases  there  cited ;  Chappell  v.  Jasper  County  Oil, 
etc.,  Co.  (1902),  31  Ind.  App.  170, 177,  66  N.  E.  515; 
Eeiney,  Admr.,  v.  Lontz  (1896),  147  Ind.  417,  420,  46 
N.  E.  665,  and  cases  there  cited. 

It  follows,  therefore,  that  no  error  is  presented  by 
either  of  said  grounds  of  the  motion  for  new  trial 
to  which  we  assumed  that  propositions  Nos.  5  and  6 
were  intended  to  be  addressed. 

We  do  not  think  there  is  anything  in  either  of  the 
other  propositions,  supra,  from  which  the  court  can 
say  whether  they  are  addressed  to  the  conclusions  of 
law  or  to  one  or  the  other  of  those  grounds  of  the 
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motion  for  new  trialT  which  respectively  challenge  the 
decision  as  being  contrary  to  law,  and  not  sustained 
by  snflScient  evidence.  Assuming,  however,  that  they 
are  intended  to  be  addressed  to  said  grounds  of  the 
motion,  our  examination  of  the  evidence  convinces 
us  that  we  cannot  say  that  the  decision  is  not  sus- 
tained by  sufficient  evidence  or  is  contrary  to  law. 

However,  appellee  seems  to  treat  said  propositions 

as  being  addressed  to  the  conclusion  of  law,  which  is 

aa  follows:    **Upon  the  foregoing  facts  the 

6.  court  finds  the  law  is  with  the  defendant,  that 
by  the  terms  of  said  decree  of  divorce  the 

def end^mt  became  the  owner  of  the  property  in  con- 
troversy and  had  a  right  to  remove  the  same  from 
said  storeroom  and  that  he  is  entitled  to  judgment 
herein.*' 

It  will  be  observed  that  there  is  a  general  conclu- 
sion that  the  law  is  with  the  defendant.  If  this  part 
of  the  conclusion  of  law  be  correct,  no  prejudicial 
error  is  presented  by  what  follows ;  that  is  to  say,  if 
the  facts  found  are  sufficient  to  support  the  conclu- 
sion of  law  upon  which  the  judgment  is  based,  no 
prejudicial  error  resulted  from  a  conclusion  of  law 
unnecessary  to  the  support  of  such  judgment.  HUl 
V.  Swihart  (1897),  148  Ind.  319,  324,  47  N.  E.  705; 
White  V.  Chicago,  etc.,  R.  Co.  (1890),  122  Ind.  317, 
330,  331,  23  N.  E.  782,  7  L.  E.  A.  257. 

The  finding  is  not  satisfactory  in  that  in  one  or 

more  controlling  instances  it  contains  the  evidence, 

rather  than  the  ultimate  fact,  and  much  is  left 

7.  to  presumptions   or  intendments,  which  are 
not  available  in  favor  of  a  special  finding.  Hill 

V.  Swihart,  supra;  Cleveland,  etc.,  R.  Co.  v.  Money- 
hun  (1896),  146  Ind.  147,  44  N.  E.  1106,  34  L.  R.  A. 
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141;  Town  of  Freedom  v.  Norris  (1891),  128  Ind. 
377,  384,  27  N.  E.  869. 

The  bnrden,  however,  was  on  the  appellant,'  and, 
as  before  indicated,  the  failure  to  find  a  fact  essen- 
tial to  her  recovery,  or  indefiniteness  or  nncer- 

8.  tainty  as  to  such  essential  fact,  is  the  equiva- 
lent of  a  finding  against  her  as  to  such  fact, 
and  hence  authorizes  the  conclusion  of  law  that  the 
law  is  with  the  defendant.  The  appellant  *s  right  to 
recover  depended  on  the  strength  of  her  title,  and 
« not  on  the  weakness  of  appellee 's.  It  follows  that 
that  part  of  the  conclusion  of  law  which  attempts  to 
show  a  title  to  the  property  in  appellee  is  unneces- 
sary to  the  support  of  the  judgment  in  his  favor,  and 
hence  its  correctness  need  not  be  determined. 

As  the  finding  comes  to  us,  we  cannot  say  that 
there  is  error  in  the  conclusion  of  law.  The  judg- 
ment is  therefore  affirmed. 

NoTE.-^Reported  in  118  N.  E.  312. 


Hornbrook-Pbice  Company  v.  Stbwabt. 

[No.  10,046.    Filed  January  11,  1918.] 

1.  Master  and  Servant. — Workmen^a  Compensation  Act. — Injury 
to  Servant. — Notice. — When  Necessary. — ^Under  §22  of  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  requiring  every  injured 
employe  or  his  representative,  immediately  upon  the  occurrence 
of  an  injury,  or  as  soon  thereafter  as  practicable,  to  give  the 
employer  written  notice,  and  providing  that  the  employe  shall  not 
be  entitled  to  physician's  fees  or  compensation  which  may  have 
accrued  prior  to  the  giving  of  the  notice,  imless  It  can  be  shown 
that  the  employer,  his  agent,  or  representative  had  knowledge  of 
the  injury,  but  no  compensation  shall  be  payable  unless  the  writ- 
ten notice  is  given  within  thirty  days  after  the  injury,  unless 
reasonable  excuse  is  made,  and  §23,  requiring  notice  to  be  given 
personally  to  the  employer  or  any  of  his  agents  upon  whom  a 
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summons  in  a  civil  action  may  be  seryed  under  the  laws  of  the 
state  or  to  be  sent  to  the  employer  by  registered  letter,  knowl- 
edge of  an  injury  on  the  part  of  the  foreman  under  whose  direct 
and  immediate  supervision  claimant  worked,  and  on  the  part  of 
the  factory  superintendent,  who  had  general  supervision  of  the 
plant,  within  twenty-four  hours  after  the  accident,  was  imputable 
to  the  employer,  so  that  it  was  not  necessary,  to  excuse  the  failure 
to  give  written  notice,  that  knowledge  of  the  injury  should  be 
brought  to  the  attention  of  some  agent  or  representative  upon 
whom  summons  in  a  civil  action  could  be  served,    p.  403. 

2.  Masteb  and  Servant. — Workmen's  Compensation  Act^—Injuty 
to  Servant. — Notice, — Time  for  Serving. — ^Where  an  employe  sus- 
tained a  rupture  in  June,  which  did  not  immediately  disable  him 
and,  with  the  aid  of  a  truss,  he  continued  to  work  for  the  same 
employer  for  several  months,  his  superiors  knowing  of  his  condi- 
tion and  recognizing  it  by  giving  him  lighter  work,  but  in  January 
of  the  following  year,  because  of  the  aggravated  condition  of  the 
rupture,  he  became  totally  disabled,  the  real  injury  did  not  develop 
until  January  and  notice  of  the  injury  within  thirty  days  there- 
after was  given  in  due  timeu    p.  403. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the' Work- 
men's Compensation  Act  by  John  M.  Stewart  against 
the  Hombrook-Price  Company.  From  an  award  for 
applicant,  the  defendant  appeals.    Affirmed. 

Henley  &  Joseph^  for  appellant 

Frank  B.  Boss,  for  appellee. 

Dattsman,  J. — ^In  June,  1916,  appellee  was,  and  for 
a  long  time  prior  thereto  had  been,  a  workman  in 
appellant's  factory.  In  the  latter  part  of  said  month 
— the  precise  day  appellee  is  unable  to  state — ^he  was 
engaged  in  cutting  heavy  sheet  steel  with  hand 
shears.  The  work  required  severe  physical  exertion. 
In  order  to  feed  the  steel  into  the  shears  while  cut- 
ting he  was  required  to  press  his  abdomen  against  it 
with  great  force.    While  thus  pressing  the  weight  of 
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his  body  against  the  metal  and  pulling  down  on  the 
handle; or  lever  of  the  shears,  being  in  a  condition  of 
intense  muscular  strain,  he  '^felt  something  give 
way,"  causing  a  peculiar  sensation  in  the  lower  part 
of  his  abdomen.  He  suffered  so  much  pain  that  he 
was  unable  to  go  on  with  the  work.  His  helper  then 
took  up  the  work  and  finished  that  job  for  him,  Stew- 
art lending  such  assistance  as  he  was  able.  The 
remainder  of  the  evening  he  did  nothing.  After  that 
he  was  given  lighter  work.  For  the  next  day  or  two 
he  suffered  so  much  that  he  decided  to  consult  a  doc- 
tor. The  doctor  discovered  a  "right  hernia,"  and 
procured  for  him  a  truss  which  he  has  worn  contin- 
uously since.  He  continued  to  work  for  appellant 
until  sometime  in  January,  1917,  when  he  quit 
because  his  rupture  had  gradually  grown  worse  until 
he  wasj  disabled  for  manual  labor. 

Wit^n  five  or  ten  minutes  after  the  accident  Stew- 
art told. his  foreman  about  it,  and  the  same  evening 
or  the  next  morning  he  informed  the  factory  super- 
intendent. He  did  not  ask  his  employer  to  pay  for 
the  truss  or  for  the  medical  services.  He  knew  noth- 
ing of  the  Workmen  *s  Compensation  Act — ^never 
heard  of  it  until  about  two  weeks  after  he  quit  work. 

On  March  19,  1917,  Stewart  filed  his  application 
for  an  award  of  compensation.  On  June  11,  1917, 
the  board  made  a  finding  of  facts  and  an  award. 
Among  other  things,  the  board  found  **that  the 
defendant's  foreman,  under  whom  the  plaintiff  was 
working,  and  the  defendant's  superintendent  both 
had  knowledge  of  the  plaintiff's  accident  and  injury 
within  twenty-four  hours  after  the  occurrence." 

Counsel  for  appellant  inform  this  court  that: 
"There  is  but  one  main  question  in  this  case,  and 
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that  is  whether  or  not  the  Hombrook-Price 

1.  Company  had  knowledge  of  the  accident  as 
was  intended  by  the  legislature  so  as  to  excuse 

the  giving  of  notice.'*  Their  contention  is  that  §§22 
and  23  of  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  should  be  construed  together  and  in  such 
manner  as  to  make  that  part  of  §22  which  refers  to 
knowledge  of  the  injury  read  as  follows:  ** unless  it 
can  be  shown  that  the  employer,  his  agent  or  repre- 
sentative upon  whom  a  summons  in  civil  action  may 
be  served  under  the  laws  of  the  state,  had  knowledge 
of  the  injury." 

We  cannot  sustain  counsel's  contention.  The 
knowledge  of  the  foreman  under  whose  direct  and 
inunediate  supervision  appellee  worked  from  day  to 
day  must  be  regarded  as  the  imputed  knowledge  of 
the  employer,  and  for  greater  reason  the  knowledge 
of  the  superintendent  of  the  factory  who  had  general 
supervision  of  the  plant  must  be  held  to  be  the 
imputed  knowledge  of  the  corporation.  No  other 
construction  can  be  made  to  harmonize  with  the 
manifest  legislative  intent  as  revealed  by  the  statute 
itself.  Allen  v.  City  of  Millville  (1915),  87  N.  J.  Law 
356,  95  Atl.  130.  The  legislature  did  not  see  fit  to 
incorporate  the  above  italicized  words  in  §22,  and  we 
cannot  do  so  by  way  of  construction. 

It  should  be  observed-  that  the  injury  is  the  thing 

of  which  notice  is  to  be  given  and  that  the  time  is  to 

be  reckoned  from  the  occurrence  of  the  injury. 

2.  The    accident     causing     Stewart's     rupture 
occurred  the  latter  part  of  June,  1916,  but  was 

of  such  a  character  that  it  did  not  immediately  dis- 
able him.  With  the  aid  of  a  truss  he  continued  to 
work  for  the  same  employer  for  a  period  of  six 
months  thereafter.  During  all  this  period  his  superi- 
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ors  knew  of  his  condition  and  recognized  it  by  giving 
him  lighter  work.  In  January,  1917,  because  of  the 
aggravated  condition  of  his  rupture,  he  became 
totally  disabled  and  was  obliged  to  quit  the  work. 
Under  these  circumstances  it  must  be  held  that  the 
real  injury  did  not  develop  until  January,  1917.  Evi- 
dently the  Industrial  Board  has  so  regarded  it,  for 
the  award  provides  that  compensation  shall  begin  on 
January  15,  1917,  and  makes  no  allowance  for  the 
surgeon's  fees  for  services  rendered  Stewart 
between  the  date  of  the  accident  and  the  date  of  the 
disability.  It  appears  from  appellant's  answer  that 
the  statutory  notice  was  given  on  February  7,  1917, 
and  it  appears  from  the  evidence  that  Stewart  did 
not  quit  his  work  until  about  the  middle  of  the  pre- 
ceding month,  at  which  time  his  injury  had  become 
disabling  and  the  doctor  told  him  that  he  **  would 
have  to  quit  for  a  while. ' '  It  follows  that  the  proper 
notice  was  given  within  thirty  days  after  the  injury. 
In  view  of  all  the  facts  we  are  unable  to  perceive 
wherein  appellee  has  failed  to  comply  with  the 
statute.  In  re  McCaskey  (1917),  65  Ind.  App.  349, 
117  N.  E.  268;  Dawbarn,  Workmen's  Compensation 
(4th  ed.)  159  et  seq. 

The  award  of  the  Industrial  Board  is  aflSrmed,  and 
by  virtue  of  the  act  of  1917  the  amount  thereof  is 
hereby  increased  five  per  cent. 

Note. — Reported  in  118  N.  E.  315.  Workmen's  compensation: 
notice  of  accident  and  claim  for  compensation  under  act,  L.  R.  A. 
1916A  83,  244,  Ann.  Cas.  1017D  867. 
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MUNCIE  FOUNDBY  AND  MACHINE   CoMPANT  V.   COFFBB. 

[No.  9,964.    Filed  October  30,  1917.    Rehearing  denied  January  15, 

1918.] 

1.  Masteb  and  Sebvant. — Workmen* s  Compensation  Act, — Appeal 
from  Awardu — Review, — Evidence, — Sufficiency, — ^A  finding  of  the 
Industrial  Board  will  be  reversed  for  insufficiency  of  evidence 
only  when  there  is  no  evidence  to  support  it,  and  will  not  be  dis- 
turbed on  the  ground  that  the  evidence  is  conflicting,    p.  408. 

2.  Masteb  and  Servant. — Workmen*8  Compensation  Act, — Death 
of  Servant. — Widow's  Right  to  Compensation, — In  a  proceedings 
for  compensation  under  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  by  a  wife  for  the  death  of  her  husband,  undisputed 
facts  showing  that,  prior  to  the  husband's  departure  for  another 
city  to  take  employment,  they  maintained  a  home  in  which  they 
lived  as  husband  and  wife,  that  when  he  left  she  accompanied 
him  to  the  train,  that  during  his  absence  and  up  to  the  time  of 
his  fatal  injury  he  wrote  to  her  regularly  once  a  week,  expressing 
solicitude  for  her  welfare,  and  each  alternate  week  sent  her 
money  in  varying  amounts,  which  she  expended  in  keeping  up 
the  home,  and  that  finally,  shortly  before  his  death,  he  invited 
her  to  Join  him  and  arranged  for  accommodations  for  her,  were 
sufficient  to  Justify  the  Industrial  Board  in  finding  that  they  were 
living  together  within  the  meaning  of  §38  of  the  act,  providing 
that  a  wife  shall  be  conclusively  presumed  to  be  dependent  upon 
her  husband  with  whom  she  is  living  at  the  time  of  his  death, 
p.  408. 

3.  Master  and  Servant. — Workmen's  Compensation  Act. — Totally 
Dependent. — ^Where  a  wife  was  living  with  the  husband  at  the 
time  of  his  death,  she  was,  under  §38  of  the  Workmen's  Com- 
pensation Act,  Acts  1915  p.  392,  totally  dependent  on  him  for 
support    p.  408. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  by  Virgie  Coffee  against 
the  Muncie  Foundry  and  Machine  Company.  From 
an  award  for  applicant,  the  defendant  appeals. 
Affirmed. 

Taylor,  Carter  &  Wright,  for  appellant. 

Charles  L.  Rice  and  Fred  Hood,  for  appellee. 
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Dausman,  J. — ^In  May,  1916,  and  for  some  time 
prior  thereto,  Wesley  Coffee  was  a  resident  of  Mound 
City,  Illinois.  Unable  to  find  employment  in  Ms 
home  town,  he  came  to  Muncie,  Indiana,  in  said 
month,  and  immediately  commenced  working  for 
appellant.  '  He  continued  to  work  in  appellant's  fac- 
tory until  December  4, 1916,  when  his  clothing  caught 
in  the  gear  wheels  of  the  machine  at  which  he  was 
working  and  his  body  was  so  crushed  and  mangled 
that  his  death  resulted  in  about  five  hours.  His  wife, 
the  appellee  herein,  petitioned  the  Industrial  Board 
for  an  award.  A  hearing  was  held  at  the  courthouse 
at  Muncie  before  the  Hon.  Charles  R.  Hughes,  a 
member  of  said  board,  who  awarded  her  the  sum  of 
$6.60  per  week  for  300  weeks.  Each  party  made  due 
application  for  a  rehearing  by  the  full  board.  On 
review  the  full  board  found,  among  other  things : 
' '  That  the  said  Wesley  Coffee  left  surviving  him  the 
plaintiff,  his  wife,  as  his  sole  and  onjy  dependent; 
that  the  plaintiff  and  said  Wesley  Coffee,  at  the  time 
of  his  injury  and  death,  were  living  together  as  hus- 
band and  wife  and  plaintiff  was  being  supported  by 
him  and  was  wholly  dependent  upon  him.*'  The 
award  was  increased  by  the  full  board  from  $6.60  to 
$8.25  per  week,  for  the  reason  tliat  decedent's  aver- 
age weekly  wage  was  erroneously  stated  in  the  orig- 
inal finding. 

The  error  assigned  is  that  the  award  made  by  the 
full  board  is  contrary  to  law  and  appellant's  conten- 
tion is  that  the  evidence  does  not  justify  that  portion 
of  the  finding  above  set  out. 

The  testimony  of  nine  witnesses  was  received. 
From  all  the  evidence  it  appears  that  the  following 
facts  are  not  disputed:  Appellee  and  the  deceased 
were  duly  intermarried  on  June  16, 1914,  and  she  was 
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the  lawful  wife  of  the  deceased  at  the  time  of  his 
death.  From  the  date  of  their  marriage  to  the  time 
he  left  Mound  City  he  maintained  a  home  there  in 
which  they  lived  as  husband  and  wife.  He  left 
Mound  City  sometime  in  May^  1916.  When  he  left 
she  accompanied  him  to  the  train  and  their  parting 
on  that  occasion  was  decidedly  affectionate.  From 
Muncie  he  wrote  her  a  letter  each  weet  These  let- 
ters express  his  affection  for  her  and  his  solicitude 
for  her  welfare.  He  sent  her  money  each  alternate 
week,  sometimes  five  dollars,  sometimes  seven  dol- 
lars, and  sometimes  ten  dollars.  She  applied  a  part 
of  this  money  in  payment  of  an  indebtedness  which 
was  secured  by  a  mortgage  on  his  house,  which  mort- 
gage had  been  executed  by  both  of  them,  a  part  in 
payment  of  the  premiums  on  a  policy  of  insurance  in, 
the  sum  of  $218  on  his  life,  in  which  policy  she  was 
named  as  the  sole  beneficiary,  and  the  remainder  to 
her  support.  She  had  no  means  of  support  other 
than  the  money  he  sent  her.  In  one  of  his  letters  he 
informed  her  that  he  was  undecided  as  to  whether  he 
wanted  to  live  permanently  in  Muncie  and  for  that 
reason  he  had  not  sent  for  her.  On  November  25, 
1916,  eight-  days  before  his  death,  he  wrote  her  a  let- 
ter in  which  he  directed  her  to  dispose  of  the  house- 
hold goods  and  to  apply  the  proceeds  on  the  mort- 
gage, told  her  to  come  to  him,  told  her  to  let  him 
know  what  day  she  could  come,  and  that  he  would 
wire  her  transportation.  A  week  before  his  death 
he  arranged  with  his  landlady  for  an  additional  room 
and  said  that  **he  was  going  to  bring  her  (his  wife) 
there  at  Christmas.  He  said  she  was  coming  there 
to  live.'*  There  was  some  evidence  tending  slightly 
to  show  that  before  he  left  Mound  City  there  had 
been  an  estrangement  between  him  and  his  wife  and 
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that  he  left  there  with  the  intention  to  abandon  her. 

It  was  the  duty  of  the  board  to  determine  from  the 

evidence,  as  a  matter  of  fact,  whether  the  wife  was 

living  with  the  hnsband  at  the  time  of  his 

1.  death,  §38  Workmen  *s  Compensation  Act, 
Acts  1915  p.  392.  This  court  will  not  disturb 
the  finding  on  the  ground  that  the  evidence  is 

2.  conflicting.  A  finding  of  the  board  will  be 
reversed  only  where  there  is  no  evidence  on 

which  the  finding  can  stand.  There  is  no  evidence 
that  appellee  had  disposed  of  the  household  goods, 
and  therefore  the  presumption  prevails  that  at  the 
time  of  his  death  their  home  at  Mound  City  was  still 
intact,  and  the  board  was  justified  in  finding  that 
they  were  Uving  together  within  the  meaning 

3.  of  the  statute.  Having  found  as  a  matter  of 
fact  that  she  was  living  with  her  husband  at 

the  time  of  his  death,  it  follows  as  a  matter  of  law 
that  she  was  totally  dependent  on  him  for  support. 

Appellant  complains  of  the  action  of  the  board  in 
overruling  its  motion  to  postpone  the  hearing  before 
the  full  board.  But  no  rule  of  the  board  bearing  on 
this  point  is  set  out,  and  the  matter  is  not  presented 
by  appellant  *s  brief  in  a  manner  that  would  justify 
us  in  deciding  it. 

The  award  of  the  Industrial  Board  is  aflSrmed. 

Note. — ^Reported  in  117  N.  E.  524.  Workmen's  compensation: 
who  are  "dependents"  within  meaning  of  act,  L.  R.  A.  1916A  121, 
248,  1917D  157;  Ann.  Cas.  1913E  480,  1918B  749;  review  of  facts 
on  appeal  under  act,  Ann.  Cas.  1916B  476,  1918B  647;  what  con- 
stitutes living  together  of  husband  and  wife  within  meaning  of  act, 
Ann.  Cas.  1915B  880. 
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Sanostes  V.  Bbickes. 

[No.  9,399.    Filed  January  16,  1918.] 

1.  Pleadino.  —  Demurrer.  —  Memorandum.  —  Statute,  —  Where  no 
memorandum  accompanied  a  demurrer  to  an  answer  as  required 
by  {{344,  348  Burns  1914,  Acts  1911  p.  415,  it  was  not  error  to 
overrule  it    p.  413. 

2.  Evidence. — Secondary  Evidence. — Admissibility. — Contents  of 
Letters. — In  an  action  on  a  promissory  note,  where  a  witness  had 
previously  testified  that  he  had  searched  the  places  where  he 
usually  kept  letters,  and  could  not  find  a  certain  letter,  and  it 
appeared  that  the  writer  did  not  keep  a  copy,  it  was  not  error 
to  permit  the  witness  to  testi4^  as  to  the  contents  of  the  missing 
letter,    p.  413. 

3.  Appeal. — Hannless  Error. — Admission  of  Evidence, — ^Where 
there  was  other  uncontroverted  evidence  concerning  a  certain 
fact,  the  admission  of  secondary  evidence  of  a  letter  relating  to 
such  fact  was  immateriaL    p.  414. 

4.  Witnesses. — Cross-Examination. — Scope. — Repetition.  —  In  an 
action  on  a  note,  where  a  witness  had  previously  testified  that  he 
had  agreed  to  sign  a  new  note  on  the  back,  the  same  as  he  had 
signed  an  old  note  which  it  was  to  replace,  so  that  the  new  note 
could  be  collected  from  the  maker,  it  was  not  error  to  sustain  an 
objection  to  a  question  on  cross-examination,  "Why  did  you  write 
this  letter  then  saying  if  he  would  get  a  new  note  that  you  would 
signitr    p.  414. 

5.  Bills  and  Notes. — Negotiable  Note. — Indorsem>ent. — Considera- 
tion.— Liability  of  Indorser. — ^The  indorsement  of  a  party  other 
than  the  payee  or  the  holder  of  a  negotiable  instrument  requires  a 
valid  consideration,  whether  indorsed  before  or  after  delivery, 
although  under  the  Negotiable  Instrument  Act  (Acts  1913  p.  120, 
i9089a  et  seq.  Bums  1914),  every  person  whose  name  appears 
thereon  is  deemed  to  have  become  a  party  thereto  for  value;  but 
where,  the  note  and  the  indorsement  are  one  transaction  and  simul- 
taneous, the  consideration  for  the  note  is  sufilcient  for  the  indorse- 
ment, whether  the  indorser  is  regarded  as  a  guarantor  or  as  a  Joint 
maker,  and  even  though  the  indorser  did  not  know  the  value  of 
that  consideration,  but  if  the  indorsement  was  made  after  delivery, 
a  new  consideration  is  necessary,  unless  made  pursuant  to  a  prior 
agreement  between  the  maker  and  his  creditor  for  such  an 
indorsement    p.  418. 

6.  Bills  and  Notes. — Negotiable  Note. — Indorsement. — Considera* 
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tion. — Proof  Ify  Parol, — ^Where  one  designated  by  mistake  as  the 
payee  of  a  negotiable  promissory  note  indorsed  it  in  blank  with- 
out consideration,  and  delivered  it  to  the  rightful  payee  to  enable 
him  to  collect  from  the  maker,  and  the  rightful  payee  turned  the 
note  over  to  another,  who  had  full  knowledge  of  the  transaction, 
and  such  holder  afterwards  obtained  a  new  note  from  the  maker 
payable  to  the  payee  named  in  the  first  note  and  obtained  the 
payee's  indorsement  in  blank  by  representing  that  it  was 
merely  to  correct  the  mistake  in  the  old  note,  the  indorser  could 
show,  in  the  holder's  action  against  him  on  the  new  note,  that  his 
indorsement  was  without  consideration  and  that  he  was  not  liable, 
although  {63  of  the  Uniform  Negotiable  Instruments  Act  (Acts 
1913  p.  120,  §9089a  et  seq.  Bums  1914)  provides  that  a  person 
placing  his  signature  ui)on  an  instrument  otherwise  than  as  maker, 
drawer  or  acceptor,  is  deemed  to  be  an  indorser,  unless  he  clearly 
indicates  by  appropriate  words  his  intention  to  be  bound  in  some 
other  capacity,    p.  418. 

From  Huntington  Circuit  Court ;  Samuel  E.  Cook, 
Judge. 

Action  by  Neil  Sangster  against  Benjamin  F. 
Bricker.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 

Truman  F.  Palmer,  Benjamin  F.  Carr,  U.  S.  Lesh 
and  Eben  Lesh,  for  appellant. 

John  Q.  Cline,  Claude  Cline  and  Charles  W.  Wat- 
kins,  for  appellee. 

Ibach,  C.  J. — ^Action  by  appellant  against  appellee 
on  a  promissory  note  executed  by  Joseph  L.  Dvorak 
and  Barbara  C.  Dvorak,  hereinafter  referred  to  as 
the  Dvoraks,  and  indorsed  by  appellee.  The  com- 
plaint is  in  two  paragraphs  upon  which  issues  were 
joined  by  answer:  (1)  General  denial;  (2)  plea  of 
no  consideration;  (3)  plea  of  non  est  factum;  and  (4) 
an  amended  special  paragraph,  to  which  affirmative 
paragraphs  appellant  replied  by  general  denial. 
There  was  a  trial  by  jury,  verdict  and  judgment  for 
defendant,  appellee. 


NOVEMBER  TERM,  1917.  411 

Sangster  v.  Bricker — 66  Ind.  Ai>p.  409. 

Niunerous  errors  are  assigned,  but  aU  are  waived 
by  failure  to  discuss  in  appellant's  brief,  except 
three,  viz.,  the  overruling  of  appellant's  demurrer  to 
the  amended  fourth  paragraph  of  answer;  the  over- 
ruling of  his  motion  for  judgment  on  the  answers  to 
interrogatories ;  and  the  overruling  of  his  motion  for 
a  new  trial. 

The  amended  fourth  paragraph  of  answer  avers  in 
substance  that  in  December,  1911,  one  George  Sangs- 
ter of  Monticello,  Indiana,  was  the  owner  of  a  gray 
stallion  which  he  desired  to  ship  to  Kansas  for  sale. 
Knowing  that  appellee  was  going  to  ship  three 
horses  to  Kansas  to  sell  there,  said  Sangster 
requested  of  appellee  permission  to  send  his  gray 
horse  with  appellee's  horses.  He  was  told  that  there 
was  room  in  the  car  if  Murdock,  appellee's  man, 
would  take  it  along.  Sangster  placed  his  horse  in 
charge  of  Murdock  and  the  four  horses  were  shipped 
to  Kansas.  Murdock,  acting  for  and  on  behalf  of 
Sangster,  sold  the  gray  stallion  to  the  Dvoraks  and 
when  the  sale  was  made,  whether  by  carelessness, 
inadvertance,  oversight  or  naistake,  in  taking  the 
Dvoraks'  note  had  the  same  made  payable  to  B.  F. 
Bricker,  appellee,  when  in  truth  and  in  fact  it  was 
not  the  intention  of  any  of  the  parties  to  make  the 
note  payable  to  appellee,  as  he  had  no  interest  in  the 
gray  horse,  or  the  sale  of  him,  and  the  making  of  the 
note  in  such  form  was  wholly  without  the  knowledge 
or  consent  of  appellee.  Afterwards  Sangster  and 
his  agents  came  to  appellee  and  admitted  that  they 
knew  he  had  nothing  to  do  with  the  transaction  but 
that  he,  being  the  payee  in  the  note,  was  asked  to  sign 
his  name  on  the  back  so  that  they  could  collect  from 
the  Dvoraks.  Afterwards  the  said  Sangster  was 
about  to  be  prosecuted  for  forgery  and  he  turned  the 
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note  with  some  property  over  to  Neil  Sangster,  the 
appellant.  Appellant,  discovering  that  he  could  not 
collect  the  note  against  appellee,  came  to  appellee 
and  represented  that,  in  order  to  more  effectually  col- 
lect from  Dvorak,  a  new  note  should  be  given,  and 
asked  appellee  to  sign  a  new  note,  which  he  refused 
to  do.  Appellant  then  told  appellee  that  he  wanted 
him  to  write  his  name  on  the  back  of  the  note  so  that 
he  could  collect  the  same  from  Dvorak,  which  state- 
ment  he  well  knew  was  false  and  fraudulent,  and  that 
they  could  collect  from  Dvorak  without  such  signa- 
ture. Appellant  then  said  that  it  was  a  mistake  in 
taking  the  old  note,  and  he  knew  appellee  was  not 
liable.  His  agents  and  attorneys  expressly  stated  to 
appellee  that  it  was  solely  for  the  purpose  of  showing 
a  correction  of  the  original  mistake  and  to  show  legal 
title  in  the  note  in  appellant.  Appellant,  as  well  as 
his  agents  and  attorneys,  knew  that  appellee  did  not 
own  the  horse,  did  not  sell  him,  nor  authorize  nor 
approve  the  sale,  and  appellant  knew  that  the  orig- 
inal note  did  not  belong  to  appellee  and  that  he  had 
no  interest  therein,  and  when  the  note  now  in  suit 
was  given  appellant  knew  the  history  of  the  whole 
transaction  and  that  appellee  had  received  no  consid- 
eration whatever,  but  that  in  getting  appellee  *s  name 
on  the  back  of  the  note  was  a  trick  and  fraud  by 
appellant  and  his  agent  to  hold  appellee  where  he 
was  not  legally  liable.  Appellee  in  good  faith 
believed  that  they  were  procuring  his  signature 
simply  to  correct  the  mistake  in  the  first  note,  and  to 
enable  appellant  to  collect  from  the  Dvoraks,  and  not 
to  hold  himself  liable.  The  first  note  given  was 
delivered  to  Murdock  for  George  Sangster  and 
before  appellee  wrote  his  name  on  it,  and,  for  that 
reason,  they  knew  appellee  was  not  liable  on  such 
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original  note  and  that  the  note  now  in  suit  was  given 
by  Dvorak  in  lieu  of  the  note  first  given,  and  that 
there  was  no  further  consideration  to  appellee  for 
the  note  in  suit.  The  indorsement  was  made  only  for 
the  purpose  of  correcting  the  error  that  was  made  in 
making .  appellee  payee  in  the  original  note,  and 
appellee  did  not  indorse  or  sign  his  name  on  the  back 
for  the  purpose  of  lending  his  name  to  it  or  any  other 
person  or  to  make  himself  an  accommodation 
indorser  on  either  the  first  or  original  note  and  the 
note  in  suit. 
No  memorandum  accompanied  the  demurrer  to 
such  answer,  and,  as  this  cause  was  com- 

1.  menced  since  the  amendment  of   ^^344,  348 
Bums  1914,  Acts  1911  p.  415,  the  court  did  not 

err  in  overruUng  such  demurrer. 

Numerous  questions  are  sought  to  be  presented 
under  the  motion  for  a  new  trial  relating  to  the 
admission  or  exclusion  of  evidence  and  to  instruc- 
tions given  or  refused.  In  so  far  as  these  questions 
are  presented  by  the  brief  they  will  be  considered. 

Appellee,  over  the  objection  of  appellant,  was  per- 
mitted to  testify  as  follows :  **Q.  State  what  direc- 
tions were  given  to  you  in  any  letters  to  you 

2.  in  regard  to  these  two  notes  I    *    *    *    A.    I 
had  instructions  that  the  first  note  was  made 

payable  to  me  by  mistake  to  sign  my  name  on  the 
back  and  turn  it  over  to  Dr.  Sangster  and  leave  the 
other  one  at  the  Huntington  Trust  Company  for  W. 
H.  Murdock.'*  The  objection  was  that  the  letters 
themselves  were  the  best  evidence,  and  there  was  no 
sufficient  reason  shown  for  failure  to  produce  the 
letters.  The  record  shows  that  prior  to  the  question 
objected  to,  appellee  had  testified  that  he  did  not 
have  the  letter,  and,  after  a  search  in  the  usual  places 


^  I 
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where  he  kept  letters,  he  could  not  find  it  and  could 

not  produce  it.    It  further  appears  from  the  record 

that  Murdock  did  not  keep  a  copy  of  the  letter.    The 

court  did  not  err  in  permitting  the  question  to 

3.  be    answered.      Furthermore,    this    evidence 
was  not  material  as  there  is  other  uncontra- 
dicted evidence  to  show  that  appellee  had  nothing  to 
do  with  the  Sangster  horse,  and  that  the  first  note 
was  taken  in  his  name  by  mistake. 

It  is  next  claimed  that  the  court  erred  in  sustain- 
ing appellee  *s  objection  to 'the  following  questioii 
asked  appellee  on  cross-examination:    **Why 

4.  did  you  write  this  letter  then  saying  if  he 
would  get  a  new  note  that  you  would  sign  itf 

This  witness  had  already  testified  that  he  agreed  to 
indorse  the  new  note  the  same  as  the  old  note  was 
indorsed,  so  as  to  enable  appellant's  agent  to  collect 
from  the  Dvoraks.  Such  ruling  of  the  court  was  not 
erroneous. 

It  appears  from  the  evidence,  and  if  necessary,  it 
must  be  presumed  that  the  jury  have  so  found  by 
their  general  verdict  that  the  indorsement  upon 
which  this  action  is  predicated  was  not  contempo- 
raneous with  the  execution  of  the  note ;  that  the  note 
was  first  executed  by  the  Dvoraks  and  delivered  to 
the  agent  of  appellant  and  by  him  sent  to  appellee, 
who  then  indorsed  the  note  at  the  request  of  appel- 
lant's agent  and  returned  the  note  to  him;  that  the 
note  has  not  been  negotiated  and  is  still  in  the  hands 
of  the  original  payee,  who  is  not  a  holder  in  due 
course. 

The  real  controversy  in  this  case  seems  to  be  a 
question  of  law  rather  than  of  fact.  Appellant  con- 
tends in  effect  that  an  indorsement  of  a  negotiable 
instrument  in  the  manner  and  under  the  circum- 


NOVEMBEB  TERM,  1917.  415 

Sangster  v.  Bricker — e$  Ind.  App.  409. 

stances  shown  by  the  evidence  is  to  be  construed  as  a 
strict  indorsement  and  cannot  be  explained  by  parol 
evidence. 

The  note  in  suit  is  governed  by  our  Uniform  Nego- 
tiable Instraments  Act  (Acts  1913  p.  120,  §9089a  et 
seq.  Bums  1914)  which  contains,  among  others,  the 
following  provisions:  *'A  person  placing  his  signa- 
ture upon  an  instrument  otherwise  than  as  maier, 
drawer  or  acceptor,  is  deemed  to  be  an  indorser, 
unless  he  clearly  indicates  by  appropriate  words  his 
intention  to  be  bound  in  some  other  capacity"  (^63) ; 
and  **If  he  signs  for. the  accommodation  of  the  payee, 
he  is  liable  to  all  parties  subsequent  to  the  payee. '^ 
§64.  *' Absence  or  failure  of  consideration  is  a  mat- 
ter of  defense  as  against  any  person  not  a  holder  in 
due  course.'*  §28.  **In  the  hands  of  any  holder 
other  than  a  holder  in  due  course,  a  negotiable  instru- 
ment is  subject  to  the  same  defenses  as  if  it  were 
non-negotiable.*'  §58.  '*A  holder  in  due  course  is 
a  holder  who  has  taken  the  instrument  under  the  fol- 
lowing conditions :  1.  That  the  instrument  is  com- 
plete and  regular  upon  its  face;  *  *  *  4.  That 
at  the  time  it  was  negotiated  to  him  he  had  no  notice 
of  any  infirmity  in  the  instrument  or  defect  in  'the 
title  of  the  person  negotiating  it.'*  §52.  **An 
accommodation  party  is  one  who  has  signed  the 
instrument  as  maker,  drawer,  acceptor,  or  indorser, 
without  receiving  value  therefor,  and  for  the  pur- 
pose of  lending  his  name  to  some  other  person.  *  * 
§29. 

While,  as  before  stated,  this  note  is  governed  by 
the  Uniform  Negotiable  Instruments  Act,  supra,  we 
may  look  to  the  former  law  in  giving  it  application. 
It  has  been  held  that:  *'The  law  imports  into  the 
endorsement  of  a  promissory  note  governed  by  the 
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law  merchant,  a  contract  which,  as  a  general  rule, 
cannot  be  contradicted  by  parol  evidence/^  Moor- 
man V.  Wood  (1889)r,  117  Ind.  144, 148, 19  N.  E.  739, 
and  cases  cited. 

The  reason  for  so  holding  is  that,  when  the  legal 
import  of  a  contract  is  clear  and  definite,  the  inten- 
tion of  the  parties  is,  for  all  substantial  purposes  as 
distinctly  and  fully  expressed,  as  if  they  had  written 
out  in  words  what  the  law  implies  and,  though  the 
writing  consists  only  of  a  signature,  as  in  the  case  of 
an  indorsement  in  blank,  yet  where  the  law  attaches 
to  it  a  clear,  unequivocal  and  definite  import,  the 
contract  imported  by  it  can  no  more  be  varied  or 
contradicted  by  evidence  of  a  contemporaneous  parol 
agreement  than  if  the  whole  contract  had  been  fully 
written  out  in  words.  We  do  not  question  the  cor- 
rectness of  the  general  rule,  or  the  reasoning  which 
led  to  its  adoption,  but  it  has  no  application  to  an 
indorsement  such  as  we  have  here.  Stack  v.  Beach 
(1881),  74  Ind.  571,  574,  39  Am.  Rep.  113;  Vore  v. 
Hurst  (1859),  13  Ind.  551,  556,  74  Am.  Dec.  269. 

In  the  case  first  cited  the  court  used  this  language : 
**The  endorsement  of  a  note  or  bill,  not  previously 
endorsed  or  not  endorsed  at  all  by  the  payee,  is  an 
irregular  proceeding,  and  the  contract  created  by  it 
is  not  one  of  fixed  and  definite  legal  import."  In 
Vore  v.  Hurst,  supra,  the  court  upon  this  question 
said:  "When  a  name  is  placed  in  blank  upon  the 
back  of  a  negotiable  note,  by  a  third  party,  while  it 
is  in  the  hands  of  the  payee,  thereby  creating  a  lia- 
bility in  favor  of  the  payee,  there  is  no  indorsement 
strictly,  because  the  note,  although  negotiable,  has 
not  been  negotiated.  Now,  when  an  indorsement  is 
thus  made  in  blank  upon  a  negotiable  note,  inuring 
to  the  benefit  of  the  payee,  unconnected  with  any 
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transfer  of  the  note,  the  liability  intended  to  be  cre- 
ated by  the  indorsement  does  not  conclusively 
appear,  (and)  •  •  •  in  accordance  with  the  deci- 
sions of  this  court,  heretofore  made,  it  not  being  con- 
clusively presumed  that  such  liability  only  was 
intended  to  be  created,  the  contract  may  be  said  to  be 
ambiguous.  It  is  taken  for  granted  that  some  kind 
of  liability  was  intended.  If  the  liability  intended 
were  written  out  upon  the  note,  that,  of  course,  would 
govern.  But  it  not  being  written  out,  thereby  leav- 
ing it  uncertain  whether  the  liability  of  an  indorser, 
guarantor,  or  maker,  was  intended,  the  law  permits 
parol  proof  to  show  what  was  the  real  intention  of 
the  parties,  and  will  hold  them  responsible  accord- 
ingly." 

In  the  case  of  Houck  v.  Graham  (1886),  106  Ind. 
195, 198,  6  N.  E.  594,  55  Am.  Rep.  727,  the  court  said: 
**Very  many  authorities  are  cited  by  counsel  to  prove 
that  the  endorsement  of  a  note  cannot  be  so  explained 
by  parol  evidence  as  to  show  that  the  liability 
assumed  was  that  of  maker  or  surety.  These 
authorities  would  be  in  point  if  the  endorsement 
had  been  regular,  and  if  the  controversy  were 
between  the  holder  of  the  note  and  the  parties  liable 
upon  it;  but  they  are  not  in  point  here,  where  the 
controversy  is  between  the  parties  liable  upon  the 
note  and  the  endorsement  is  an  irregular  one.  *  •  • 
the  point  upon  which  this  case  turns  is  whether  the 
relation  between  those  liable  on  the  note  may,  as 
between  themselves  and  in  respect  to  such  an 
endorsement  as  that  made  by  the  appellees,  be  shown 
by  parol  evidence.  The  general  rule  undoubtedly  is 
that  the  relation  of  the  parties  liable  upon  a  promis- 
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sory  note  to  each  other  may  be  shown  by  oral  testi- 
mony/* citing  numerous  authorities. 

The  indorsement  of  a  party  other  than  the  payee 

or  the  holder  of  a  negotiable  instrument  requires  a 

valid  consideration,  whether  indorsed  after  or 

5.  before   delivery,   although   under   the   Nego- 
tiable Instruments  Act,  supra,  every  person 

whose  signature  appears  thereon  is  deemed  to  have 
become  a  party  thereto  for  value.  But  where  the 
note  and  the  indorsement  are  one  transaction  and 
simultaneous,  the  consideration  for  the  note  is  suf- 
ficient for  the  indorsement,  whether  the  indorser  is 
regarded  as  a  guarantor  or  as  a  joint  maker,  and 
even  though  the  indorser  did  not  know  the  nature  of 
that  consideration.  On  the  other  hand,  if  the 
indorsement  was  made  after  delivery,  a  new  consid- 
eration is  necessary  unless  made  pursuant  to  a  prior 
agreement  between  the  maker  and  his  creditor  for 
such  an  indorsement.  8  0.  J.  250,  <^392,  and  cases 
cited  in  note;  Favorite  v.  Stidham  (1882),  84  Ind. 
423;  Wipperman  v.  Hardp  (1896),  17  Ind.  App.  142, 
46  N.  E.  537;  Crossan  v.  May  (1879),  68  Ind.  242; 
Davidson  v.  King  (1875),  51  Ind.  224;  Eitel  v.  Farr 
(1914),  178  Mo.  App.  367, 165  S.  W.  1191,  and  cases 
cited. 

Under  the  rules  above  announced  appellee  was 
entitled  to  prove  by  parol  evidence  that  his  indorse- 
ment was  without  consideration,  and  the  jury 

6.  were  warranted  in  finding  from  the  evidence 
that  the  execution  of  the  note  and  the  indorse- 
ment were  not  one  transaction  and  simultaneous.  On 
the  other  hand,  the  evidence  is  not  such  as  to  require 
us  to  say  as  a  matter  of  law  that  appellee  ever  agreed 
to  become  liable  to  appellant  upon  his  indorsement. 
The  evidence  is  without  conflict  that  appellee  agreed 
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to  indorse  the  new  note  in  the  same  way  that  he 
indorsed  the  old,  which  was  merely  for  the  purpose 
of  correcting  a  mistake,  and  that  he  absolutely 
refused  to  become  a  joint  maker  or  sign  the  face  of 
the  note;  that  he  indorsed  the  note  as  requested  by 
appellant  ^s  agent  **so  that  he  could  collect  from  the 
other  party/ ^  It  is  not  even  claimed  by  appellant 
that  there  was  any  new  consideration  for  the  indorse- 
ment. 

It  is  claimed  that  the  court  erred  in  refusing  cer- 
tain instructions  requested  by  appellant.  Without 
considering  them  separately,  it  is  suflBcient  to  state 
that  these  instructions  proceed  upon  the  theory  that 
appellee  was  a  regular  indorser,  and  that  his  obli- 
gation was  fixed  by  his  indorsement  in  blank,  and 
that  it  could  not  be  inquired  into  even  as  between  the 
original  parties.  Most  of  them  for  such  reason  were 
not  applicable  to  the  facts  as  shown  by  the  evidence, 
and  others,  in  view  of  the  uncontradicted  evidence, 
even  if  erroneously  refused,  would  not  warrant  a 
reversal. 

The  interrogatories  and  answers  are  not  in  irre- 
concilable conflict  with  the  general  verdict,  but  are  in 
support  thereof. 

Other  questions  are  discussed,  but  they  are  not  of 
controlling  importance.  The  case  seems  to  have 
been  fairly  tried  and  a  correct  result  reached.  Judg- 
ment affirmed. 

Note.— Reported  in  118  N.  B.  383.    See  under  (5)  8  O.  J.  250. 
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BiCHABDS  V.  BiNOHAM    ET  AL. 
[No.  9,462.    Filed  January  16,  1918.] 

1.  Appeal. — Briefs. — Record. — ^The  court  on  appeal  will  not  search 
the  record  to  find  cause  for  reversal,  though  it  may  do  so  to  affirm, 
and  it  is  the  duty  of  an  appellant  to  clearly  present  the  facts  from 
the  record  which  show  that  the  trial  court  committed  harmful 
error,    p.  422. 

2.  Dismissal  and  Nonsuit. — Findmff  of  Court. — What  Constitutes^ 
— DisnUssah — Statute. — ^Remarks  of  the  court  made  at  the  close  of 
trial  when  it  took  the  case  under  advisement,  though  indicating 
its  intention  as  to  Judgment,  were  not  such  an  announcement  of 
the  court's  findings  within  the  meaning  of  |338  Bums  1914,  {333 
R.  S.  1881,  as  to  preclude  a  proper  motion  by  a  party  to  dismiss 
without  prejudice,    p.  423. 

3.  Dismissal  and  Nonsuit. — Right  to  Dismiss. — Voluntary  Appear- 
ance.— Discretion  of  Court. — ^Where  aiqpellant,  who  was  substi- 
tuted by  agreement  as  a  party  defendant  in  place  of  an  original 
defendant,  intervened  and  also  filed  an  answer  in  general  denial 
to  the  complaint,  his  motion  to  withdraw  his  intervention  and 
pleadings  and  take  nonsuit  without  prejudice,  filed  after  the 
cause  had  been  taken  under  advisement,  was  properly  denied, 
notwithstanding  {338  Burns  1914,  {333  R.  S.  1881,  permitting  a 
plaintiff  to  take  a  nonsuit  without  prejudice  at  any  time  before 
judgment,  since  he  had  no  absolute  right  to  withdraw  as  a  party 
defendant  to  the  original  suit,  the  court  having  at  least  discre- 
tionary power  to  refuse  such  motion  on  the  part  of  appellant  as 
he  had  voluntarily  appeared,  submitted  to  the  jurisdiction  of  the 
court,  filed  his  answers  and  tried  the  case.    p.  423. 

4.  Appeal. — Review. — Overruling  Motion  for  Nonsuit. — It  is  not 
error  to  overrule  a  motion  which  is  not  well  taken  as  a  whole 
and  which  asks  relief  to  which  the  moving  party  is  not  entitled, 
p.  424. 

From  Fountain  Circuit  Court;  7.  E.  Schoonover, 
Judge. 

Action  by  James  Bingham,  receiver,  against  the 
Newtown  Bank,  in  which  W.  E.  Richards  intervenes. 
From  the  judgment  rendered,  the  intervener  appeals. 
Affirmed. 
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Livengood  <&  Livengood  and  C.  B.  Brice,  for  appel- 
lant. 

Bingham  <&  Bingham,  for  appellees. 

Felt,  J. — ^Appellant  states  that  this  is  an  action  in 
replevin  brought  by  James  Bingham,  receiver  of  the 
Columbia  Casualty  Company,  against  the  Newtown 
Bank,  to  recover  a  certificate  of  deposit  issued  by 
said  bank,  calling  for  $245  and  bearing  date  October 
2,  1912,  and  payable  to  the  Columbia  Casualty  Com- 
pany, and  mdorsed  by  said  company ;  that  appellant, 
W.  E.  Richards,  intervened  in  said  suit  and  claims  to 
be  the  owner  of  said  certificate;  that  **the  issue 
related  solely  to  the  right  of  ownership  and  posses- 
sion of  the  certificate  of  deposit  in  so  far  as  the  inter- 
vention of  plaintiff  was  concerned'^;  that  at  the  con- 
clusion of  the  testimony  in  the  case  the  judge  of  the 
Fountain  Circuit  Court  who  tried  the  case  stated  in 
substance  that:  ** There  are  some  features  of  this 
case  that  I  could  decide  at  this  time  while  others  I 
desire  to  have  briefed.  I  do  not  believe  from  the 
evidence  that  Mr.  Richards  was  an  innocent  holder, 
and  he  is  not  therefore  entitled  to  recover.  ^  ^ 

The  court  then  took  the  case  under  advisement, 
and  on  May  5,  1915,  before  any  further  steps  were 
taken  in  the  case,  appellant  filed  *  *  his  motion  to  with- 
draw his  intervention  and  pleadings  and  take  nonsuit 
without  prejudice,*'  which  motion  was  overruled  by 
the  court  and  excepted  to  by  appellant.  On  May  29, 
1915,  the  court  announced  its  "findings  and  rendered 
judgment  in  said  cause.*'  Appellant's  motion  for  a 
new  trial  was  duly  filed  and  overruled  by  the  court, 
to  all  of  which  rulings  appellant  excepted,  appealed 
to  this  court,  and  has  assigned  as  error  the  overrul- 
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ing  of  appellant's  motion  *Ho  dismiss  his  interven- 
tion and  pleadings ' '  and  his  motion  for  a  new  trial. 

The  briefs  of  appellant  do  not  show  in  any  way 
what  the  judgment  was  from  which  the  appeal  was 
taken,  nor  do  they  indicate  any  of  the  grounds  of  the 
motion  for  a  new  trial.  We  have  set  out  substan- 
tially all  of  the  contents  of  appellant's  brief  up  to  the 
points  and  authorities. 

Appellee  earnestly  insists  that  the  appeal  should 
be  dismissed  for  the  reason  that  the  briefs  of  appel- 
lant do  not  comply  with  Rule  22  of  this  court  in  many 
particulars;  that  the  briefs  fail  to  show  what  the 
issues  were,  or  how  they  were  decided,  what  judg- 
ment or  decree  was  rendered,  and  also  fail  to  show 
any  harmful  ruling  of  the  court  relied  upon  for 
reversal,  and  the  exception  thereto,  so  that  the  court 
may  ascertain  from  the  briefs  the  precise  ruling 
relied  upon  and  intelligently  pass  upon  the  same 
without  an  examination  of  the  transcript. 

There  is  much  merit  in  appellee's  contention,  but 

our  examination  of  the  case  convinces  us  that  the 

judgment  of  the  trial  court  should  be  affirmed. 

1.     It  is  the  duty  of  an  appellant  to  clearly  pre- 
sent the  facts  from  the  record  which  show 
that  the  trial  court  committed  harmful  error.    The 
court  will  not  search  the  record  to  find  cause  for 
reversal,  though  it  may  do  so  to  affirm. 

The  record  in  this  case  shows  that  the  original 
complaint  was  filed  by  Bingham,  receiver,  against  the 
Newtown  Bank  and  the  Commonwealth  Trust  Com- 
pany; that  thereafter,  by  agreement  with  the  plain- 
tiff, "W.  E.  Richards,  appellant,  was  substituted  as 
defendant  in  the  place  of  said  trust  company;  that 
thereupon  he  filed  an  answer  in  general  denial  to 
plaintiff's  complaint.    He  also  filed  a  special  para- 
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graph  of  answer  to  the  complaint  in  which  he  set  up 
facts  to  show  that  by  lawful  transfers  and  indorse- 
ments he  became  an  innocent  holder  for  value  of  the 
certificate  of  deposit  aforesaid,  before  the  suit  of  the 
plaintiff  was  instituted,  and  is  the  lawful  owner 
thereof.  He  also  filed  a  cross-complaint  in  which  he 
sought  to  set  up  his  right  to,  and  ownership  of,  the 
certificate. 

Appellant  states  in  his  brief  that  the  sole  question 
urged  for  reversal  is  that  the  court  erred  in  overrul- 
ing his  **  motion  to  dismiss  his  intervention  and  with- 
draw his  pleadings  without  prejudice.'^  The  record 
shows  that  appellant  moved  *'the  court  to  dismiss  his 
intervention  and  all  his  pleadings  without  preju- 
dice.*'    (Our  italics.) 

Appellant'  contends  that  under  §338  Burns  1914, 

§333  R.  S.  1881,  he  had  the  absolute  right  to  have  his 

motion  sustained,  and  his  action  dismissed,  at 

2.  any  time  before  the  finding  of  the  court  was 
announced;    that    the    finding    was    not    so 

announced  until  after  his  motion  was  made,  and  that 
the  remarks  of  the  court  made  at  the  close  of  the 
trial  were  not  such  an  announcement  of  the  court's 
findings  as  is  contemplated  by  the  statute.  In  the 
latter  contention  we  think  appellant  is  correct. 
Burns  v.  Reigelsberger  (1880),  70  Ind.  522,  524; 
Mitchell  V.  Friedley  (1891),  126  Ind.  545,  549,  26  N. 
E.  391. 

The  language  of  appellant's  motion  is  peculiar, 

but  it  can  only  mean  that  he  sought  to  withdraw  his 

appearance  in  the  case  and  all  his  pleadings. 

3.  By  agreement  he  became  a  party  defendant  to 
the  original  complaint  and  filed  his  answer 

thereto  in  two  paragraphs.  The  motion  sought  to 
withdraw  appellant's  appearance  to  the  complaint 
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and  his  answers  thereto  as  well  as  his  cross-com- 
plaint. He  had  no  absolute  right  to  withdraw  as  a 
party  defendant  to  the  original  snit.  At  least  the 
court  had  the  discretionary  power  to  refuse  to  sus- 
tain  such  motion,  inasmuch  as  he  had  voluntarily 
appeared,  submitted  to  the  jurisdiction  of  the  court, 
ffled  his  answers  to  the  complaint  and  tried  the  case. 
McArthur  v.  Leffler  (1887),  110  Ind.  526,  530,  10  N. 
E.  81;  D.  8.  Morgan  S  Go.  v.  White  (1885),  101  Ind. 
413,  416;  Young  v.  Dickey  (1878),  63  Ind.  31,  33. 

We  are  not  called  upon  to  decide  what  appellant's 
rights  would  have  been  had  he  sought  only  to  with- 
draw his   cross-complaint.    Having  included 

4.  in  his  motion  his  full  appearance  in  the  case 
and  all  his  pleadings,  he  has  no  cause  to  com- 
plain of  the  court 's  ruling.  He  had  no  absolute  right 
to  all  the  relief  prayed,  and  cannot  complain  that  the 
court  acted  on  his  motion  as  presented.  It  is  not 
error  to  overrule  a  motion  which  is  not  well  taken  as 
a  whole  and  which  asks  relief  to  which  the  moving 
party  is  not  entitled.  Baum  v.  Thorns  (1897),  150 
Ind.  378,  390,  50  N.  E.  357,  65  Am.  St.  368,  and  cases 
cited. 

Judgment  afiGirmed. 

NoTB.— Reported  in  118  N.  H.  372. 


Haskell  and  Babkeb  Cab  Company  v.  Bbant. 

[No.  9,300.    FUed  May  31, 1917.    Rehearing  denied  October  23, 1917. 

Transfer  denied  January  16,  1918.] 

1.  Master  and  Servant. — Injuries  to  Servant. — Action. — Com- 
plaint. — Sufficiency. — ^In  a  servant's  action  against  the  employer 
for  personal  Injuries  sustained  while  he  and  other  workmen  were 
installing  an  electric  motor,  a  complaint  aUeging  that  the  bulb  of 
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a  drop-light,  placed  near  the  motor  to  fumicdi  light  for  the  work, 
was  not  protected  in  any  manner  so  as  to  prevent  it  from  being 
broken  by  an  outside  blow,  although  it  conld  have  been  so  pro- 
tected and  made  safe  ai  a  small  expense,  that  a  steel  pmich,  which 
nnder  the  foreman's  orders  was  being  driven  with  a  hammer  by 
another  of  defendant's  workmen,  slipped  from  his  hand  and  struck 
the  bulb,  causing  it  to  burst  with  a  loud  noise  near  plaintiff's 
ear,  resulting  in  his  becoming  deaf,  and  that  defendant  was  negli- 
gent in  not  providing  some  cover  for  fhe  light,  which  would  pro- 
tect those  working  near  it,  sufficiently  charges  negligence  on  the 
part  of  the  employer  in  failing  to  guard  and  protect  the  bulb,  so 
that  it  would  not  be  broken  by  some  object  striking  against  it, 
and  that  such  negligence  was  the  proximate  cause  of  the  injury, 
pp.  426,  429. 

2.  Appeal. — Answers  to  Interrogatories. — Scope  of  Review. — ^In 
reviewing  the  trial  court's  ruling  on  a  motion  for  Judgment  on  th6 
interrogatories,  the  court  on  appeal  is  limited  to  a  consideration 
of  the  pleadings,  the  interrogatories  and  answers  and  the  general 
verdict    p.  428. 

3.  Trial. — OenertU  Verdict. — Scope  and  Effect. — ^In  an  Employe's 
action  against  the  master  for  injuries  resulting  from  the  bursting 
of  an  electric  light  bulb,  which  he  alleged  the  employer  negli- 
gently failed  to  guard,  the  general  verdict  for  plaintiff  was  a 
finding  that  deftodant  was  guilty  of  the  negligence  charged  and 
that  it  was  the  proximate  cause  of  plaintiff's  injury  and  that 
plaintiff  did  not  know  the  danger  surrounding  him  while  engaged 
in  his  work  on  account  of  such  negligence,    p.  429. 

4.  Masteb  and  SvRVAJXT.y-Injuries  to  Servant. — Negligence  of  FeU 
loti>Servant. — LiahUity  of  Master. — ^Although  a  servant  assumes 
the  risk  of  injury  resulting  from  the  negligence  of  a  fallow- 
servant,  the  master  is  not  relieved  tmless  the  negligence  of  the 
fellow-servant  was  the  sole  cause  of  the  injury,  and  did  not  unite 
to  any  extent  with  the  negligence  of  the  master,    p.  430. 

6.  Master  and  Servant. — Injuries  to  Servant. — Proximate  Cause. 
— ^Where  the  master  is  negligent  in  providing  an  unguarded  elec- 
tric light  globe  to  be  used  by  his  employes  in  the  performance  of 
their  labors  and  at  a  place  where  it  may  be  accidentally  struck, 
and  an  explosion  caused  by  reason  of  its  unguarded  condition, 
thereby  endangering  the  workmen,  such  negligence  is  the  proxi- 
mate cause  of  an  injury  occasioned  by  the  explosion,  though  it 
was  caused  by  an  accidental  striking  of  the  globe,    p.  430. 

6.  Master  and  Servant. — Injuries  to  Servant. — Action. — Verdict. 
— Answers  to  Interrogatories. — In  a  servant's  action  against  the 
master  for  injuries  resulting  from  the  explosion  of  an  electric 
light  bulb  when  struck  by  a  metal  punch,  negligence  being  predi- 
cated on  the  master's  failure  to  protect  the  bulb  from  being  struck 
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and  broken,  the  Jury's  answers  to  interrogatories  that  a  coemploye 
of  plaintiff  was  marking  the  location  of  holes  to  be  drilled  in  the 
base  of  a  motor,  that  the  light  bulb  was  being  held  in  such  posi- 
tion that  he  could  see  to  do  the  work,  that  the  sharp  point  of  the 
punch  was  placed  against  the  metal  and  the  other  end  hit  with  a 
hammer,  that  it  was  necessary  to  do  the  work  In  this  way  and 
that  the  punch  slipped  from  the  hands  of  the  man  doing  the 
marking  and  struck  the  electric  light  globe,  are  not  in  such  irre- 
concilable conflict  with  the  general  verdict  for  plaintiff  as  to 
overrule  it,  since  such  answers  do  not  show  that  the  coemploye 
was  negligent,  nor  show  a  state  of  facts  which  require  the  court 
on  appeal  to  hold,  as  a  matter  of  law,  that  he  was  negligent,  nor 
do  they  show  an  intervening  responsible  cause  breaking  the  line 
of  causation  from  defendant's  negligent  act    p.  43L 

From  Porter  Superior  Court;  Harry  B.  Tuthill, 
Judge. 

Action  by  Herbert  Brant  against  the  Haskell  and 
Barker  Car  Company.  From  a  judgment  for  plain- 
tiff|  the  defendant  appeals.    Affirmed. 

Grant  Crumpacker,  Cornelius  R.  Collins  and  Jere- 
miah B.  Collins,  for  appellant. 

J.  J.  Watson  and  Daly  <&  Freund,  for  appellee. 

Ibach,  p.  J. — This  was  an  action  by  appellee  for 
personal  injuries.  He  recovered  a  judgment  for 
$300. 

It  is  conceded  that  the  action  is  based  on  the  com- 
mon-law liability,  and,  while  the  complaint  is  in  no 
sense  a  model,  we  are  satisfied  that  the  aver- 

1.  ments  are  sufficient  to  charge  negligence  on 
the  part  of  the  employer  in  failing  to  guard 
and  protect  an  incandescent  electric  light  globe  so 
that  it  would  not  be  broken  by  some  object  striking 
against  it,  and  that  such  negligence  was  the  proxi- 
mate cause  of  the  injury. 

The  only  error  assigned  by  appellant  for  a  rever- 
sal of  the  judgment  is  the  overruling  of  its  motion 
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for  judgment  in  its  favor  upon  the  answers  to  the 
interrogatories  notwithstanding  the  general  verdict. 
The  answers  to  interrogatories  show  suhstan- 
tially  the  following  facts:  Appellee  at  the  time  of 
his  employment  by  appellant  was  twenty-eight  years 
old.  For  some  time  prior  thereto  he  worked  for  the 
South-Shore  Electric  Bailroad  Company,  both  as  a 
motorman  and  conductor.  On  the  evening  of  Janu- 
ary  26,  1914,  he,  together  with  other  laborers,  was 
engaged  in  changing  an  electric  mbtor  in  one  of 
appellant's  shops.  The  necessary  equipment  and 
tools,  including  an  electric  light  bulb  and  wiring, 
they  obtained  from  one  of  the  departments  in  appel- 
lant's plant  and  brought  them  all,  including  the 
motor,  to  the  place  where  the  particular  work  was  to 
be  done.  One  of  the  men  engaged  in  the  work  with 
appellee  connected  up  the  wire  and  bulb  in  such  man- 
ner that  it  could  be  moved  about  and  furnish  them 
light  when  it  was  needed.  The  bulb  was  a  twenty- 
five-watt  tungsten  of  clear  glass  and  the  ordinary 
type  used  for  lighting  purposes.  When  the  workmen 
came  to  place  the  new  motor  in  position,  they  found 
it  necessary  to  drill  new  holes  in  the  base  in  order  to 
bolt  the  motor  thereto.  The  motor  was  placed  on 
the  base  for  the  purpose  of  marking  the  location  of 
the  new  holes,  and  one  of  the  men  working  with 
appellee  was  marking  the  holes  with  a  center  punch. 
While  this  work  was  progressing,  the  light  bulb  was 
held  by  another  workman  in  such  position  that  the 
man  doing  the  marking  might  see  to  do  the  work. 
The  punch  used  was  made  of  steel,  pointed  at  one 
end  and  the  other  end  blunt.  In  marking  the  holes, 
the  sharp  point  was  placed  at  the  point  where  the 
marks  were  required  and  the  other  end  of  the  punch 
was  hit  with  a  hanuner,  thereby  the  punch  was  driven 
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into  the  metal  base  and  the  holes  Genter-pnnched  in 
that  manner.  It  was  necessary  to  do  the  work  in 
this  way^  and  while  making  the  mark^  ihe  light  bulb 
was  80  held  that  the  man  doing  the  marking  could 
see  that  it  was  done  properly.  The  man  doing  the 
marking  stmck  the  pundi  with  the  hammer  and  it 
was  driven  by  the  blow  from  his  hand,  and  as  it  flew 
through  the  air  it  struck  and  broke  the  globe,  mak- 
ing a  loud  report  and  scattering  the  glass  about. 
Appellee  at  the  time  was  working  about  the  motor 
taking  out  a  capscrew,  with  his  left  ear  about 
eighteen  inches  from  said  bulb,  and  the  noise  of  the 
bursting  of  the  globe  injured  his  hearing.  The  wire 
and  bulb  were  not  connected  with  the  motor  in  any 
way  and  the  only  guard  that  could  be  used  to  protect 
the  globe  was  a  **sort  of  cage  made  of  wire."  The 
bulb  which  was  broken  was  procured  at  one  of  appel- 
lant's  shops  and  brought  to  the  place  to  be  used, 
where  it  was  broken.  Appellee  was  not  doing  any- 
thing to  the  wire  or  bulb  or  its  connection  when  the 
bulb  was  broken. 

It  is  appellant's  contention  that  these  facts  fail  to 

show   any    liability    on   its   part   for   the    injuries 

received  by  appellee,  and  that  the  proximate 

2.  cause  of  such  injuries  was  the  negligence  of 
one  of  his  fellow  servants  in*  allowing  the 
punch  he  was  using  to  slip  from  his  hand,  and  that 
it  was  therefore  error  for  the  trial  court  to  overrule 
its  motion  for  judgment  on  the  interrogatories  and 
answers  thereto  notwithstanding  the  general  verdict 
for  appellee.  In  the  solution  of  this  question  we  are 
confined  to  the  pleadings,  the  interrogatories  and 
answers  and  the  general  verdict. 

The  material  averments  of  the  amended  complaint 
are :    * '  That  a  droplight  was  placed  near  the  plaintiff 
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by  the  defendant,  its  servants  and  employes, 
1.     having  a  glass  globe  or  bulb,  and  attached 

thereto  was  a  cord  bearing  a  mre  which  con- 
veyed the  electricity  to  said  globe  or  bnlb,  in  order  to 
furnish  light  for  the  work  in  which  they  were 
engaged.  That  said  bulb  or  globe  was  not  protected 
in  any  manner  whatsoever  so  as  to  prevent  it  from 
being  broken  by  an  outside  blow,  although  it  could 
have  been  so  protected  at  a  very  small  expense  and 
made  safe  to  the  employes  working  about  the  same. 
That,  while  so  engaged  installing  said  motor,  an  iron 
or  steel  punch,  which  was  being  driven  by  blows  of  a 
hammer  by  another  employe  of  said  defendant  under 
the  instruction  of  said  foreman,  flew  out  of  said 
employe's  hand  and  struck  said  globe  or  bulb  which 
was  hanging  within  eighteen  inches  of  plaintiff's  left 
ear,  causing  said  globe  or  bulb  to  burst  with  a  tre- 
mendous sharp  sound  in  plaintiff's  ear,  thereby  caus- 
ing the  plaintiff  to  become  deaf.  The  defendant  was 
careless  and  negligent  in  not  providing  some  means 
of  protecting  said  globe  or  bulb  from  being  broken 
by  an  outside  blow,  and  in  not  providing  some  cover 
for  said  globe  or  bulb  to  protect  the  employes  from 
injury  while  thus  working  about  it,  and  further  in 
causing  said  globe  or  bulb  to  be  placed  so  near  the 
plaintiff's  head  by  the  defendant's  foreman  without 
providing  some  means  of  covering  the  same  so  as  to 
prevent  its  being  broken. 

The  general  verdict  of  the  jury  finds  the  defendant 
guilty  of  the  acts  of  negligence  charged;  that  the 

plaintiff  did  not  know  or  appreciate  the  dan- 
3.     ger  surrounding  him  while  engaged  in  his 

work  on  account  of  such  negligence ;  and  that 
such  negligence  was  the  proximate  cause  of  the 
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injury  received  by  plaintiff,  and  that  he  was  dam- 
aged thereby. 

It  is  appellant's  position  that  the  answers  to  the 
interrogatories  show  affirmatively  that  the  negli- 
gence of  the  laborer  operating  the  punch  was  the 
proximate  cause  of  appellee's  injury. 

The  answers  to  the  interrogatories,  however,  do 
not  negative  facts  which  we  are  authorized  to 
assume  were  shown  by  the  evidence  in  support  of  the 
general  verdict.  Lake  Erie,  etc.,  R.  Co.  v.  McCon- 
key  (1916),  62  Ind.  App.  447,  113  N.  E.  24;  Baker  v. 
Baltimore,  etc.,  R.  Co.  (1915),  61  Ind.  App.  454,  112 
N.  E.  27. 

The  rule  contended  for  by  appellant — ^that  a  ser- 
vant assumes  the  risk  of  injury  resulting  from  the 
negligence  of  a  fellow  servant  in  cases  like  the 

4.  .  present — ^is  well  recognized ;  but,  to  relieve  the 

master  under  this  rule,  it  must  be  shown  that 
the  negligence  of  the  fellow  servant  was  the  sole 
cause  of  the  injury,  and  did  not  unite  to  any  extent 
with  the  negligence  of  the  master. 

The  law  applicable  to  this  case  and  using  the  facts 
shown  may  be  stated  as  follows :    Where  the  master 

is  negligent  in  providing  an  unguarded  elcc- 

5.  trio  light  globe  in  a  working  place  of  his 
employes  to  be  used  by  them  in  the  perform- 
ance of  their  labors  and  at  a  place  where  it  may  be 
accidentally  struck  and  an  explosion  be  caused  by 
reason  of  the  unguarded  condition  of  such  globe, 
thereby  endangering  such  workmen,  such  negligence 
will  be  held  to  be  the  proximate  cause  of  an  injury  to 
any  of  such  workmen  occasioned  by  the  explosion, 
regardless  of  the  fact  that  the  striking  of  the  globe 
was  simply  accidejitaL 

The  further  difficulty  about  appellant's  contention 
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is  that  there  is  no  answer  to  any  interrogatory  that 
shows  thaj  appellee '-s  colaborer  was  negligent 

6.  in  the  conduct  of  the  work  at  which  he  was 
engaged.  Neither  do  the  answers  show  such 
a  state  of  facts  that  would  require  this  court  to  say 
as  a  matter  of  law  that  such  coemploye  while  operat- 
ing the  punch  was  negligent.  On  the  contrary,  the 
answers  show  that  he  was  doing  the  work  in  the  usual 
and  ordinary  manner,  and,  while  so  engaged,  the 
punch  when  struck  by  the  hammer  escaped  from  his 
hand,  struck  and  broke  the  glass  globe,  producing  the 
concussion  which  caused  appellee's  injury.  Neither 
do  the  answers  show  that  such  result  was  due  to  the 
intervention  of  an  intervening  responsible  cause 
which  broke  the  line  of  causation  from  appellant's 
negligent  act,  but  rather  the  contrary  conclusively 
appears,  that  the  damage  was  caused  by  the 
unguarded  condition  of  the  electric  light  globe. 

We  are  therefore  unable  to  say  that  the  answers 
are  in  such  irreconcilable  conflict  with  the  general 
verdict  as  could  not  have  been  removed  by  evidence 
admissible  under  the  issues,  and  therefore  they  do 
not  override  the  general  verdict. 

The  court  did  not  err  in  overruling  appellant's 
motion.    Judgment  affirmed. 

Note. — ^Reported  in  116  N.  E.  337.  Master  and  serrant :  relation 
of  the  proximate-cause  doctrine  to  the  nile  of  liability  of  a  master 
for  injuries  to  his  servant  caused  by  combined  negligence  of  himself 
and  a  fellow  servant,  16  L.  B.  A.  819.  See  under  (4)  26  Cyc  1302; 
(5)  26  Cyc  11^. 


432  APPELLATE  COURT  OP  INDIANA, 

Finn  v.  State,  ex  rel. — 66  Ind.  App.  432. 

Finn  et  al.  v.  State  op  Indiana,  ex  eel.  McDanieiu 

[No.  9,102.    Filed  Noyember  9,  19ia     Rehearing  denied  liay  31, 
1917.    Transfer  denied  January  16,  1918.1 

Municipal  Cobpobation. — Member  of  Common  Council, — Interest  in 
ContractB  toith  City. — Statute. — fifcope.— Section  8648  Bums  1914, 
Acts  1907  p.  538,  providing  that  no  member  of  the  common  council 
of  any  dty  or  Incorporated  town  shall,  either  directly  or  indi- 
rectly, be  a  party  to  or  in  any  manner  interested  in  any  contract  or 
agreement  with  auch  city  for  any  matter  by  which  any  indebted- 
ness is  created  or  approved  by  the  council,  and  that  such  contract 
shall  be  absolutely  void,  does  not  apply  to  contracts  between  a 
general  contractor  and  a  materialman,  hence  the  fact  that  a 
materialman  was  a  member  of  a  common  council  of  a  city  when 
bids  were  accepted  for  a  public  improvement  did  not  defeat  his 
recovery  for  materials  furnished  in  a  suit  on  a  bond  given  to 
secure  the  performance  of  the  contract,  the  bond  in  terms  inuring 
to  the  benefit  of  materialmen. 

From  Monroe  Circuit  Court;  Robert  L.  Miller, 
Special  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
Lucian  C.  McDaniel  against  William  J.  Finn  and  the 
Federal  Union  Surety  Company.  From  a  judgment 
for  relator,  the  defendants  appeal    Affirmed. 

Henley  <&  Baker,  Henley,  Fenton  <&  Joseph  and 
Rufus  H.  Eust,  for  appellants. 

Joseph  E.  Henley  and  George  Henley,  for  appellee. 

Ibach,  J. — This  is  an  action  on  a  bond  brought  by 
the  relator  against  appellants  to  recover  for  mate- 
rials furnished  appellant  Finn,  general  contractor,  in 
the  improvement  of  a  certain  street  in  the  city  of 
Bloomington,  Indiana. 

The  defense  set  up  in  appellant  Federal  Union 
Surety  Company's  third  and  fourth  paragraphs  of 
answer  is  based  on  an  act  of  1907,  Acts  1907  p.  538, 
§8648  Bums  1914,  which  is  in  part  as  follows :    *  ^  No 
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member  of  the  common  council  *  *  *  of  any  city 
or  incorporated  town  of  this  state^  shall,  eithpr 
directly  or  indirectly,  be  a  party  to  or  in  any  man- 
ner interested  in  any  contract  or  agreement,  either 
with  such  city  or  incorporated  town,  or  with  any 
officer,  board,  clerk,  deputy  or  employe  of  such  city 
or  incorporated  town,  for  any  matter,  cause  or  thing 
by  which  any  liability  or  indebtedness  is  in  any  way 
or  manner  created  or  passed  upon,  authorized  or 
approved  by  such  council  *  *  *  or  by  any  mem- 
ber thereof •  *  •v  *  Any  contract  in  contraven- 
tion of  the  foregoing  provisions  shall  be  absolutely 
void.  * ' 

As  above  indicated,  this  is  not  a  suit  on  the  prin- 
cipal contract,  nor  a  suit  to  recover  from  the  city, 
but  is  a  suit  on  the  bond  given  to  secure  the  perform- 
ance  of  such  contract,  which  bond  by  its  provisions 
also  inured  to  the  benefit  of  materialmen.  Each  of 
said  paragraphs  of  answer  shows,  and  for  the  pur- 
poses of  demurrer  must  be  admitted,  that  the  relator 
was  a  member  of  the  common  council  of  said  city  at 
the  time  the  resolution  was  passed  and  bids  accepted 
for  the  improvement,  and  was  still  a  member  at  the 
time  the  improvement  was  finally  approved;  that 
this  action  is  to  recover  the  balance  due  on  material 
furnished  by  the  relator  to  the  general  contractor 

and  used  in  the  performance  of  the  principal  con- 

« 

tract. 

The  appellant  surety  company  contends  that  such 
facts  bring  the  relator  clearly  within  the  provisions 
of  said  statute,  and  by  reason  thereof  he  should  not 
recover.  On  the  other  hand,  appellee  contends  that 
the  statute  does  not  apply  to  the  facts  of  this  case. 

These  contentions  present  the  controlling  question 
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involved  in  the  appeal :  Did  the  legislature  in  enact- 
ing such  statute  intend  it  to  include  contracts 
between  the  general  contractor  and  materialmen  t 
It  appears  to  be  limited  to  "any  contract  or  agree- 
ment, either  with  such  city  or  incorporated  town,  or 
with  any  officer,  board,  clerk,  deputy  or  employe  of 
such  city  or  incorporated  town,  for  any  matter,  cause 
or  thing  by  which  any  liability  or  indebtedness  is  in 
any  way  or  manner  created  or  passed  upon.'*  By 
the  language  used  the  legislature  has  eliminated  dty 
officials  not  parties  to,  connected  with,  or  interested 
in  the  original  contract  made  with  the  city  by  other 
parties,  but  who  simply  furnished  materials  in  the 
regular  way  to  such  general  contractor,  and  no  rule 
of  construction  would  permit  its  being  read  into  the 
statute.  Cleveland,  etc.,  R.  Co.  v.  Henry  (1907),  170 
Ind.  94, 104,  83  N.  E.  710;  Indianapolis,  etc..  Traction 
Co.  V.  Brennen  (1909),  174  Ind.  1,  87  N.  E.  215,  90  N. 
E.  65,  68, 91 N.  E.  503,  30  L.  R.  A.  (N.  S.)  85.  It  fol- 
lows that  appellant  has  not  shown  facts  to  bring  it 
within  the  protection  of  the  statute,  and  for  this  rea- 
son the  court  did  not  err  in  sustaining  the  demurrer  to 
the  third  and  fourth  paragraphs  of  answer. 

As  to  whether  the  contract  in  question  was  against 
public  policy,  we  express  no  opinion,  the  question 
presented  being  limited  by  appellant's  brief  to  the 
statute. 

The  cases  cited  by^  appellant  and  by  appellees, 
either  by  reason  of  the  particular  statutes  under 
which  they  were  decided  or  because  not  involved  in 
the  question  here  presented,  are  not  cited  or 
reviewed. 

No  available  error  being  shown,  the  judgment  is 

affirmed. 

Note.— Reported  In  114  N.  E.  9.  See  28  Gyc  66a 
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In  be  Bubs. 

[No.  10,142.    Filed  January  17,  1918.]  - 

1.  Master  and  Servant. — Workmen's  Compensation  Act. — Con^ 
struction, — Injuries  to  Employes. — Reports  to  Industrial  Board. — 
An  employer  who  has  availed  himself  of  12  and  §3  of  the  Work- 
men's Gomp^satlon  Act  (Acts  1915  p.  892),  providing  that  he 
may  exempt  himself  from  the  operation  of  the  act  by  serving  and 
posting  Hlue  notice,  is  required  to  make  the  reports  specified  by 

«i67  as  to  injuries  sustained  by  his  employes  in  the  course  of  their 
employment    p.  436. 

2.  Master  and  Servant. — Work^nen's  Compensation  Act. — Actions 
for  Penalties.^Who  May  Sue.—Aa  §1251,  252  Bums  1914,  {{251, 
252  B.  S.  1881,  provide  that  every  action  must  be  prosecuted  by 
the  real  party  in  interest,  except  that  a  person  expressly  author- 
ized by  statute  may  sue  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  brought,  and  as  the  word  "person" 
under  the  terms  of  §1356  Bums  1914,  {1285  B.  S.  1881,  extends  to 
bodies  politic  and  corporate,  and  since  the  Industrial  Board  is 
expressly  authorized  to  sue  for  the  penalty  under  §67  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  for  failure  to 
make  required  reports  as  to  injuries  sustained  by  employes,  an 
action  for  such  penalty,  which  inures  to  the  benefit  of  the  state, 
may  be  brought  by  the  state  as  the  real  party  in  interest  or  by 
the  Industrial  Board,    p.  439i 

3.  *  Master  and  Servant. — Workmen's  Compensation  Act. — Action 
for  Penalties. — Venue. — ^Under  {67  of  the  Workmen's  Compensa- 
tion Act,  Acts  1915  p.  392,  providing  for  the  recovery  of  a  penalty 
from  th6  employer  for  failure  io  keep  a  record  of  injuries  sus- 
tained by  his  employes  and  to  mail  a  report  thereof  to  the  Indus- 
trial Board,  the  venue  of  an  action  to  recover  the  penalty  is  in 
the  county  where  the  employer's  business  is  located,  since  the 
failure  to  make  and  mail  the  report  occurs  in  that  county.  (In 
re  Industrial  Board  [1917],  65  Ind.  App.  550,  and  State  v.  Yocum 
[1914],  182  Ind.  478,  distinguished.)     p.  441. 

From  the  Industrial  Board  of  Indiana. 

Certified  questions  of  law. 

Proceedings  under  the  Workmen's  Compensation 
Act  in  the  matter  of  one  Burk.  Certified  questions 
of  law  by  the  Industrial  Board.    Questions  answered. 
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Caldwell,  J. — Section  67  of  the  Workmen  *b  Com- 
pensation Act  (Acts  of  1915  p.  392)  is  to  the  effect 
that  every  employer  shall  keep  a  record  of  all  per- 
sonal injuries  suffered  by  his  employes  in  the  course 
of  their  employment,  and  that  within  certain  speci- 
fied times  certain  reports  of  the  facts  shall  be  made 
in  writing  by  the  employer  involved  in  eajeh  case,  and 
mailed  to  the  Industrial  Board  on  blanks  to  be  pro- 
cured from  the  board  for  that  purpose,  and  that  any 
employer  who  refuses  or  neglects  to  make  such 
reports  *  *  shall  be  liable  to  a  penalty  of  not  more  than 
twenty-five  doUars  for  each  refusal  or  neglect,  to  be 
recoverable  in  any  court  of  competent  jurisdiction  in 
a  suit  by  the  board.''  By  the  terms  of  §2  every 
employer,  except  as  otherwise  stated  in  the  act,  is 
presumed  to  have  accepted,  and  to  have  elected  to  be 
bound  by,  its  compensatory  requirements,  unless  he 
shall  have  given  notice  to  the  contrary  as  provided 
by  §3. 

The  Industrial  Board  seeks  the  opinion  of  this 
court  as  indicated  by  certified  questions  based  on 
said  sections  to  the  following  effect:  (1)  Is  an  etn- 
ployer  who  has  availed  himself  of  the  exemption  fea- 
tures of  §§2  and  3  required  to  make  the  reports  speci- 
fied by  §67 1  (2)  In  whose  name  as  plaintiff  should 
an  action  to  recover  a  penalty  under  §67  be  prose- 
cuted? (3)  Where  an  employer  resides  and  con- 
ducts his  business  in  Madison  county,  and  an  employe 
suffers  an  injury  there,  in  what  county  is  the  venue 
of  such  an  action? 

There  are  certain  provisions  of  the  act  that  seem 

to  require  that  the  first  question  be  answered  in  the 

affirmative.    Thus  §3  is  to  the  effect  that  an 

1.  employer  by  serving  and  posting  a  notice  to 
that    effect   may   exempt   himself   from   the 
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operation  of  the  act.  Subsequently,  however,  after 
he  has  so  exempted  himself,  he  naay  waive  such 
exemption,  which  waiver  by  the  terms  of  the  section 
is  equivalent  to  an  acceptance.  Section  3  literally 
speaks  of  an  exemption  ^^from  the  operation  of  this 
act,"  but  by  reading  §3  in  the  light  of  §2  it  appears 
that  exemption,  and  consequently  that  acceptance, 
presumptive  or  on  notice,  relates  only  to  those  fea- 
tures of  the  act  that  require  that  compensation  be 
paid  in  case  an  employe  suffers  a  personal  injury  or 
death  by  accident  arising  out  of  and  in  the  course  of 
the  employment.  There  is  a  like  indication  from  the 
fact  that  by  the  provisions  of  §3  notice  of  exemption 
or  of  acceptance  is  required  to  be  served  not  on  the 
public  or  the  Industrial  Board  but  by  posting  in  the 
plant  where  the  employes  work,  or  by  serving  it  per- 
sonally on  them.  It  seems,  then,  that  a  fair  construc- 
tion of  "^^2  and  3  leads  to  the  conclusion  that  an 
employer's  right  to  elect  thereunder  is  limited  to  a 
choice  in  advance  whether  his  liability  to  injured 
employes  shall  be  measured  by  the  compensatory 
features  of  the  act,  or  determined  in  some  other  form 
of  statutory  proceedings,  or  in  a  common-law  action 
with  defenses  circumscribed  as  provided  by  other 
sections  of  the  act.  Other  provisions  of  the  act 
strengthen  such  conclusion:  Thus  by  §4  the  effect 
of  an  exemption  notice  given  under  §3  is  to  exempt 
the  employer  from  the  operation  of  the  act,  except 
certain  sections,  one  of  which  is  §67.  It  follows  by 
very  strong  implication  that,  although  such  notice  is 
given,  such  an  employer  must  nevertheless  comply 
with  §67.  Section  9  is  to  the  effect  that  the  act, 
except  §67,  shall  not  apply  to  the  employers  of  casual 
laborers,  farm  or  agricultural  laborers,  or  domestic 
servants,  unless  such  employers  elect  to  be  bound  by 


438  APPELLATE  COURT  OF  INDIANA, 

In  re  Burk-— 66  Ind.  App.  435. 

the  act;  and  by  the  terms  of  §19  there  is  a  like  lim- 
itation and  a  like  exception  in  case  of  employers 
engaged  in  interstate  or  foreign  commerce.  It  is 
apparent  from  these  sections  that  it  was  the  legisla- 
tive intent  in  passing  the  act  to  require  other 
employers  than  those  operating  under  its  compen- 
satory provisions  to  comply  with  §67.  We  conclude 
that  the  first  question  must  be  answered  in  the 
aflSrmative. 

There  is  another  viewpoint  from  which  such  con- 
clusion is  rendered  more  certain.  Thus,  while  the 
creating  of  a  compensatory  scheme  was  prominent 
among  the  purposes  that  led  to  the  enactment,  yet 
there  were  other  purposes,  among  them,  as  indicated 
by  the  title,  being  **to  promote  the  prevention  of 
industrial  accidents. ' '  In  order  that  industrial  aod- 
dents  may  be  prevented  to  the  extent  reasonably  pos- 
sible, a  first  essential  is  that  it  may  be  known  that 
accidents  happen,  and  the  circumstances  and  the 
working  conditions  under  which  they  happen.  To 
that  end  the  reports  specified  by  §67  are  required  to 
be  made,  which  reports  for  a  like  purpose  the  board, 
by  the  provisions  of  §57,  is  required  to  tabulate,  and 
to  publish  the  tabulations  periodically.  In  any 
scheme  to  prevent  industrial  accidents,  the  question 
of  whether  the  employer  involved  in  any  particular 
accident  is  operating  under  the  compensatory  fea- 
tures of  the  act  is  not  an  important  or  essential  ele- 
ment. Further  to  carry  out  such  preventive  pur- 
pose, and  also  to  unify  its  administration,  by  the 
terms  of  §52  of  the  act,  the  bureau  of  inspection  was 
abolished,  and  its  powers  and  duties  conferred  by 
law  were  continued  in  force  and  transferred  to  the 
Industrial  Board.    Such  powers  and  duties  so  trans- 
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f  erred  are  outlined  by  §8021  et  seq.  Bums  1914,  Acts 
1899  p.  231.  An  examination  of  such  sections  dis- 
closes that  by  virtue  of  such  transferred  powers  and 
duties  the  Industrial  Board  is  authorized  and 
required  to  maintain  a  general  oversight  respecting 
the  conditions  under  which  the  industrial  workers  of 
the  state  perform  their  labors,  and  to  take  steps  in 
many  cases  to  render  such  conditions  reasonably 
safe.  To  that  end  the  reports  specified  by  §67  are 
essential.  We  therefore  answer  the  first  question  in 
the  affirmative. 

We  proceed  to  the  second  question :    Every  action 

must  be  prosecuted  in  the  name  of  the  real  party  in 

interest,  subject  to  certain  exceptions,  among 

2.  them,  thf^t  a  person  expressly  authorized  by 
statute  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted. 
§§251,  252  Bums  1914,  §§251,  252  R.  S.  1881.  The 
real  party  in  interest  is  the  party  entitled  to  receive 
the  benefits  of  the  suit.  Franklin  Ins.  Co.  v.  Wolff 
(1899),  23  Ind.  App.  549,  54  N.  E.  772.  The  word 
"  person '*  as  used  in  the  foregoing  statutes  **  extends 
to  bodies  politic  and  corporate  *'  (§1356  Bums  1914, 
§1285  E.  S.  1881),  which  term  includes  the  state, 
Erwin  v.  State,  ex  rel.  (1897),  150  Ind.  332,  48  N.  E. 
249.  If  the  provisions  of  §§252  and  1356,  to  which 
we  have  referred,  be  construed  together,  it  results 
that  a  natural  person  or  a  body  politic  or  corporate, 
although  not  the  real  party  in  interest,  if  expressly 
authorized  by  statute,  may  sue  without  joining  the 
person  for  whose  benefit  the  action  is  prosecuted. 
Ordinarily  the  term  **body  politic  and  corporate*' 
includes  only  corporations,  private,  public  and  gov- 
ernmental.   8  C.  J.  1136,  1137.    Such  an  organiza- 
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tion  as  the  Industrial  Board  of  Indiana  is  an  agency 
of  state  government,  rather  than  a  body  politic  or 
corporate.    1  Thompson,  Corporations  §21. 

From  what  we  have  said,  it  appears  that  by  virtue 
of  §252,  supra,  a  person  expressly  authorized  by 
statute  to  do  so  may  sue.  That  section  is  yet  in 
force.  Section  1356,  supra,  simply  construes  the 
word  "person**  as  used  in  §252.  But  the  Workmen's 
Compensation  Act,  supra,  is  a  later  enactment  than 
either  of  these  sections,  and  by  its  provisions  the 
board,  regardless  of  whether  it  be  a  body  politic  or 
corporate,  is  expressly  authorized  by  statute  to  sue 
for  the  penalties  incurred  under  such  section.  It 
would  therefore  seem  from  a  construction  of  §252 
with  §67  that  the  board  may  maintain  the  action  pro- 
vided for  by  the  latter  section.  The  Workmen's 
Compensation  Act  makes  no  disposition  of  the 
amount  of  any  such  penalty  that  may  be  recovered, 
and  consequently  any  such  penalty  when  so  recovered 
belongs  to  the  state.  It  would  therefore  seem  that 
the  state  in  its  own  name  may  sue  to  recover  such 
penalty,  it  being  the  real  party  in  interest  {Durham 
V.  State  [1889],  117  Ind.  477,  480, 19  N.  E.  327) ;  but 
prima,  facie  at  least  it  would  seem,  as  we  have  said, 
that  the  board  by  §252,  supra^  and  §67  of  the  Work- 
men's Compensation  Act,  supra,  may  maintain  such  a 
suit,  although  not  a  body  politic  or  corporate.  An 
action,  however,  must  be  brought  in  the  name  of  one 
having  a  legal  entity.  30  Cyc  21,  26,  27.  **Entity" 
means  a  real  being ;  existence.  International  Diction- 
ary. ** Legal  entity"  therefore  means  legal  existence. 
The  Industrial  Board  of  Indiana  is  a  creature  of  the 
statute.  Under  the  statute  its  existence  is  perpetual, 
although  its  membership  may  change,  and  under  the 
Workmen's  Compensation  Act  it  is  charged  with 
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important  duties.  It  is  an  organized  body  with  a 
chairman  and  a  secretary.  §50  et  seq,,  Workmen  ^s 
Compensation  Act.  It  therefore  has  a  legal  exist- 
ence. In  our  opinion  it  is  such  a  legal  entity  as  may 
be  expressly  authorized  by  statute  to  sue.  By  §67 
of  such  act  it  is  so  authorized.  We  therefore  con- 
clude that  either  the  state  as  the  real  party  in  inter- 
est, or  the  board  as  such,  because  expressly  author- 
ized, may  maintain  an  action  for  a  penalty  under  §67. 

We  proceed  to  the  third  question.    That  part  of 

§67  applicable  to  this  question  is  to  the  effect  that 

where  an  employe  suffers  an  injury  in  the 

3.  course  of  his  employment,  the  employer  within 
one  week  after  such  injury  and  knowledge 
thereof  shaU  make  a  report  of  the  facts  in  writing, 
and  mail  it  to  the  Industrial  Board  on  blanks  to  be 
procured  from  the  board  for  that  purpose.  Failure 
to  do  so  subjects  the  employer  to  a  penalty  as  here- 
inbefore set  out..  Section  54  is  to  the  effect  that  the 
board  shall  be  provided  with  adequate  offices  in  the 
city  of  Indianapolis,  in  which  its  records  shall  be 
kept  and  its  official  business  transacted  during  regu- 
lar business  hours.  By  the  terms  of  §69  it  is  made 
a  misdemeanor  punishable  by  fine  for  an  employer  to 
refuse  or  neglect  to  file  with  the  board  evidence  that 
he  has  complied  with  certain  other  requirements  of 
the  act.  In  In  re  Industrial  Board  (1917),  65  Ind. 
App.  550,  117  N.  E.  546,  this  court,  in  response  to  a 
certified  question,  handed  down  an  opinion  that  the 
venue  of  a  criminal  prosecution  under  §69  is  in 
Marion  coimty,  being  the  county  in  which  Indianapo- 
lis is  located,  assigning  as  a  reason  for  the  opinion 
that  the  filing  required  by  §69  is  an  act  to  be  per- 
formed at  the  office  of  the  board,  which  is  in  Marion 
county.    The   court  there   cites  in   support   of  its 
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opinion  State  v.  Tocum  (1914),  182  Ind.  478,  106  N. 
E.  705.  That  was  a  prosecution  of  a  father  under 
§2635a  Bums  1914,  Acts  1913  p.  956,  for  a  wilful 
failure  to  provide  his  children  with  necessary  food, 
clothing,  etc.  The  parents  had  been  divorced  in 
Pulaski  county,  and  the  custody  of  the  children 
awarded  to  the  mother  without  restrictions  as  to 
future  residence.  For  proper  purposes  she  removed 
with  them  to  Allen  county.  It  was  there  held  that 
the  venue  of  the  prosecution  was  in  Allen  county, 
the  court  saying:  **They  (the  children)  were 
required  to  be  provided  for  by  appellee  (the  father) 
at  the  place  where  they  were.  A  neglect  to  discharge 
the  obligation  of  the  law  there  broke  the  law  there.  *' 
For  other  similar  cases  see  note  to  State  v.  GUlmore 
(1913),  47  L.  R.  A.  (N.  S.)  217.  We  do  not  regard 
these  cases  as  controlling  here.  The  idea  conveyed 
by  the  word  "file,*'  when  used  as  a  verb  respecting 
the  disposition  of  a  document,  is  the  placing  of  such 
document  in  charge  of  the  proper  custodian  or  recipi- 
ent for  safe  keeping  or  other  purpose.  Such  a  docu- 
ment as  is  specified  by  §69  could  therefore  be  prop- 
erly filed  with  the  board  only  by  delivering  it  into 
the  custody  of  the  board  at  its  office  where  its  records 
are  required  to  be  kept  and  its  official  business  trans- 
acted. As  to  the  Yocum  case,  to  provide  food,  cloth- 
ing, etc.,  for  a  child  involves  that  such  food,  clothing, 
etc.,  be  placed  or  furnished  so  as  to  be  immediately 
available  to  supply  the  necessities  of  the  child.  It 
results  that  in  the  one  case  the  failure  is  at  the  office 
of  the  board,  and  in  the  other  at  the  residence  of  the 
child. 

The  statute  involved  here  requires  that  a  certain 
report  be  made  in  writing,  and  that  it  be  mailed  to 
the  board.    It  might  very  plausibly  be  argued  that 
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the  making  of  a  written  report  to  the  board  includes 
its  actual  delivery,  were  it  not  for  the  provision  that 
the  report  be  mailed.  It  would  seem  that  the  latter 
provision  narrows  the  conception  that  might  other- 
wise be  formed  respecting  the  requirement  that  a 
written  report  be  made  to  the  board.  In  §67  the 
making  of  the  report  plainly  has  reference  to  placing 
it  on  paper  properly  signed.  When  the  report  is 
thus  made,  the  statute  requires  that  it  be  mailed  to 
the  board;  only  this  and  nothing  more.  The 
employer  is  not  required  to  deliver  it  to  the  board,  or 
to  file  it  with  the  board.  The  statute  names  the 
United  States  mail  as  the  ag^cy  of  transmission, 
and  requires  of  the  employer  only  that  he  deliver  it 
properly  to  such  agency.  When  he  has  done  so  he 
has  performed  every  act  that  the  act  requires  of  him. 
We  are  not  at  present  dealing  with  a  case  wherein 
for  some  reason  a  report  properly  mailed  fails  to 
reach  its  destination,  or  with  what  would  be  the  fur- 
ther duties  of  an  employer,  if  any,  under  such  cir- 
cumstances.  We  are  content  to  state  that  respecting 
any  report  required  by  §67,  the  employer  has  per- 
formed his  full  duty  when  he  has  properly  made  and 
'mailed  it.  The  making  of  such  report  and  the  mail- 
ing of  it  are  duties  properly  connected  with  the 
employer's  place  of  business,  and  ought  reasonably 
to  be  expected  to  be  performed  there.  A  failure  to 
perform  such  duty  is  therefore  a  failure  at  such 
place.  Section  310  Burns  1914,  §308  R.  S.  1881,  is  to 
the  effect  that  actions  for  the  recovery  of  a  penalty 
imposed  by  statute  should  be  commenced  in  the 
county  where  the  cause,  or  some  part  of  it,  arose, 
with  exceptions  not  applicable  here.  Where  a  cause 
of  action  is  predicated  upon  the  failure  to  perform 
an  act,  the  cause  of  action  arises  when  the  failure  is 
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complete;  and  where  the  act  is  not  performed,  the 
failure  is  complete  at  the  place  where  it  should  be 
performed,  and  consequently  the  cause  of  action 
there  arises.  We  therefore  answer  the  third  ques^ 
tion  that  in  our  opinion  the  venue  is  in  Madison 
county. 

Note.— Reported  in  118  N.  B.  640. 


Bbiles  et  al.  V.  Bbiles. 

[No.  8,059.    Filed  April  27,  1916.    Rehearing  denied  November  26, 
1916.    Transfer  denied  January  17,  1918.] 

1.  Apfeal.*— Review. — Verdict. — Conchisivenesa.'—A  verdict  for 
plaintiff  is  a  finding  upon  aU  material  facts  essential  to  a  recovery, 
and  if  there  is  any  evidence  from  which  such  facts  may  reason- 
ably have  been  inferred  by  the  Jury,  the  verdict  will  not  be  dis- 
turbed on  appeal  for  insufiiciency  of  evidence,    p.  447. 

2.  Appeal. — Review. — Verdict, — Evidence. — Sufficiency. — In  deter- 
mining the  sufficiency  of  the  evidence  to  sustain  a  verdict  for 
plaintiff,  the  court  on  appeal  wiU  not  weigh  conflicting  evidence 
but  wiU  determine  whether  there  is  evidence  tending  to  support 
all  the  material  allegations  of  the  complaint,  the  credibility  of  the 
witnesses  and  the  weight  of  the  evidence  being  for  the  Jury, 
p.  448. 

3.  Appeal. — Review. — Verdict.  —  Evidence.  —  Sufficiency.  —  Where 
different  Inferences  may  reasonably  be  drawn  from  the  evidence, 
and  the  Jury  has  found  the  facts  in  plaintiff's  favor,  a  verdict  is 
supported  by  the  evidence,    p.  448. 

4.  Husband  and  Wife. — Alienation  of  JSushand^t  Atfeciiona. — UO' 
hility  of  Parents. — Advising  Child. — Presumption. — ^Although  the 
reciprocal  obligations  of  parent  and  child  are  not  ended  by  the 
marriage  of  the  child,  and  the  motive  of  parents  in  advising  a 
child  or  in  sheltering  him  are  presumed  to  be  good  until  such  pre- 
sumption is  overcome  by  proper  evidence,  yet  an  action  for  dam- 
ages may  be  maintained  against  parents  who  alienate  a  child's 
affections  from  his  spouse,    p.  449. 

5.  Husband  and  Wife. — Alienation  of  Affections. — Malice. — Proof. 
— In  an  action  for  alienation  of  affections  the  defendant's  intent 
is  the  Important  question,  and  it  may  be  proved  like  any  such 
fact.    p.  449. 


[ 


NOVEMBER  TERM,  1917.  445 

Briles  v.  Briles— 66  Ind.  Apik  444. 

6.  Appeal. — Review. — Instructions. — ^Where  the  record  does  not 
show  that  exceptions  were  taken  to  the  giving  of  any  instruc- 
tions, or  that  they  were  incorporated  into  a  bili  of  exceptions,  or 
that  they  were  filed  and  made  part  of  the  record  in  any  manner 
recognized  by  law,  no  question  relating  to  the  instructions  is  pre- 
sented for  review,    p.  450. 

7.  Appeal. — Review. — Harmless  Error. — Exclusion  of  Evidence. — 
On  a  wife's  action  against  the  husband's  parents  for  the  aliena- 
tion of  his  affections,  it  was  not  reversible  error  for  the  trial 
court  to  exclude  a  question  propounded  to  the  husband  as  to  what 
trouble  he  had  with  his  wife  on  the  morning  of  their  separation, 
where  he  was  permitted  to  testify  fully  as  to  his  version  of  his 
marital  difficulties,    p.  450. 

8.  Appeal. — Briefs. — Ahstract  Propositions. — Questions  Presented. 
—Mere  abstract  propositions  in  appellant's  points  and  authorities 
which  are  not  applied  to  any  particular  question  presented  by  the 
assignment  of  error  present  no  question  for  review,    p.  451. 

9l    New    Trial. — Qrownds. — Newly-Discovered    Evidence, — ^Newly- 
discovered  evidence  which  is  merely  cumulative  or  impeaching  in 
character  is  not  sufficient  to  warrant  the  granting  of  a  new  trial.  . 
p.  451. 

10,  New  Trial. — Grounds. — Newlt/-Discovered  Evidence. — ^Newly- 
discovered  evidence  is  not  sufficient  to  warrant  the  granting  of  a 
motion  for  a  new  trial,  where  such  evidence  would  not  likely 
change  the  result  of  another  trial,    p,  451, 

11.  HxTSBAND  AND  WiFE. — Alienation  of  Affections. — Action. — Da/m- 
ages.— In  a  wife's  action  against  the  parents  and  brothers  of  her 
husband  for  the  alienation  of  his  affections,  a  verdict  for  $4,500, 
which  was  reduced  by  a  remittitur  of  $800,  was  not  excessive 
where  there  was  evidence  to  show  that  defendants  maliciously 
caused  the  husband  to  leave  the  wife  after  two  years  of  mar- 
ried life.    p.  452. 

From  Warren  Circuit  Court ;  B.  B.  Berry,  Judge. 

Action  by  Mabel  Briles,  by  her  next  friend,  Thomas 
Vice,  against  Cyrus  A,  Briles,  Senior,  and  others. 
From  a  judgment  for  plaintijBf,  the*  defendants 
appeal.    Affirmed. 

0.  B.  Ratcliff  and  V.  E.  Livengood,  for  appellants. 

Edwin  F.  McCahe,  Charles  E.  McCahe  and  Robert 
R.  McCahe,  for  appellee. 
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Felt,  P.  J. — This  is  a  suit  by  appellee  against 
appellants  for  damages  for  the  alienation  of  the 
affections  of  her  former  husband,  Cyrus  A.  Briles, 
Jr.  The  complaint  was  in  two  paragraphs,  which 
were  answered  by  general  denial.  A  trial  by  jury 
resulted  in  a  verdict  for  appellee  in  the  sum  of  $4,500. 
Appellants  moved  for  a  new  trial  and  the  court 
ordered  that  the  motion  be  overruled,  on  condition 
that  appellee  enter  a  remittitur  of  $800.  On  the 
same  day  appellee  filed  a  remittitur  in  the  amount 
stated.  Thereupon  the  court  overruled  the  motion 
for  a  new  trial,  to  which  appellants  separately  and 
severally  excepted,  and  were  given  ninety  days  in 
which  to  file  their  bills  of  exceptions.  The  assign- 
ment relied  on  for  reversal  is  that  the  court  erred  in 
overruling  the  separate  and  several  motions  of  appel- 
lants for  a  new  triaL 

Appellee  and  Cyrus  A.  Briles,  Jr.,  were  married 
on  March  4,  1911,  and  lived  together  as  husband  and 
wife  until  January  16,  1913.  They  were  divorced  on 
February  3,  1913,  and  this  suit  was  begun  on  March 
10,  1913.  Appellants  Cyrus  A.  Briles,  Sr.,  and 
Catherine  Briles  are  the  father  and  mother  of  Cyrus 
A.  Briles,  Jr.,  and  appellants  Charles  and  Bernard 
Briles  are  his  brothers. 

The  complaint  alleges  in  substance  that  appellee  at 
all  times  demeaned  herself  toward  her  husband  as  a 
true,  loving  and  faithful  wife ;  that  she  and  her  hus- 
band lived  happily  and  contentedly  together  until 
interfered  with  by  appellants;  that  they  have  one 
child  bom  as  the  fruits  of  their  marriage ;  that  appel- 
lants were  opposed  to  their  marriage  and  soon  there- 
after began  to  criticize  and  abuse  appellee  in  the 
presence  of  her  husband,  and  unlawfully,  purposely 
and  maliciously  sought  to  injure  appellee  by  depriv- 
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ing  her  of  the  comfort,  society  and  consortium  of  her 
husband,  and  to  ali^ate  and  destroy  his  affection 
for  her ;  that  appellants  and  each  of  them  did  on  Jan- 
uary 16,  1913,  and  on  divers  occasions  prior  thereto 
wrongfully,  unjustly  and  maliciously  persuade, 
entice  and  coerce  her  husband  to  break  up  her  home 
and  to  cease  to  live  with  appellee  or  to  recognize  her 
as  his  wife;  that  by  and  on  acount  of  appellants' 
conduct  aforesaid  and  over  her  objection,  and  with- 
out her  consent,  appellee's  husband  took  her  and 
their  child,  about  one  year  old,  to  the  home  of  her 
father  and  ruthlessly  thrust  her  out  upon  the  street 
and  tore  himself  from  appellee,  and  since  that  time 
has  refused  to  Uve  with  her  or  to  recognize  her  as  his 
wife,  and  has  continued  to  live  separate  and  apart 
from  her,  all  without  any  fault  of  hers  and  wholly  on 
account  of  the  aforesaid  influence  and  malicious  con* 
duct  of  appellants. 

Appellants  asked  a  new  trial  on  the  ground  that 
the  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law;  that  the  damages 
are  excessive ;  error  in  giving  instruction  No.  4 ;  also 
alleged  errors  relating  to  the  evidence  upon  the  trial 
and  newly-discovered  evidence. 

Appellants  contend  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence ;  that  the  uncontradicted 
evidence  shows  that  appellee's  own  conduct  caused 
the  alienation  of  her  husband's  affections  and  their 
separation. 

The  verdict  of  the  jury  is  a  finding  for  appellee 

upon  all  material  facts  essential  to  her  recovery.    If 

there  is  any  evidence  from  which  such  facts 

1.  may  reasonably  have  been  inferred  by  the  jury 
it  is  sufficient  on  appeal.    This  court  will  not 
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weigh  conflioting  evidence^  but  will  determine 

2.  whether  there  is  evidence  tending  to  support 
all  the  material  allegations  of  the  complaint. 
The  credibility  of  the  witnesses  and  the  weight 

3.  of  the  evidence  are  questions  for  the  jury. 
Where  different  inferences  may  reasonably  be 

drawn  from  the  evidence  and  the  jury  has  found  the 
facts  in  appellee  *s  favor  the  verdict  is  supported  by 
the  evidence.  Under  the  foregoing  well-established 
rules  of  appellate  procedure  it  is  only  necessary  to 
consider  the  evidence  tending  to  support  the  verdict, 
since  we  cannot  weigh  the  conflicting  evidence. 

We  have  carefully  read  and  considered  the  evi- 
dence and  find  that  it  so  clearly  sustains  the  verdict 
that  we  do  not  feel  warranted  in  setting  it  out  in 
detail.  There  is  some  conflict  of  evidence,  but  no 
failure  of  proof  as  to  any  material  and  issuable  fact. 
There  are  many  facts  and  circumstances  which  tend 
to  support  appellee's  contention  and  to  warrant  the 
jury  in  inferring  the  ultimate  facts.  But  in  addition 
to  this  there  is  direct  and  positive  testimony  which 
tends  to  prove  the  malicious  purpose  on  the  part  of 
appellants  to  alienate  the  affections  of  appellee's 
husband  and  cause  their  separation. 

The  contention  of  appellants  that  the  undisputed 
evidence  conclusively  shows  that  the  alienation  of  the 
affections  of  appellee's  husband  was  due  to  her  own 
fault  and  misconduct  is  completely  overthrown  by 
the  evidence.  Conceding  appellants'  version  of 
much  of  the  testimony,  it  only  shows  a  controversy 
over  many  disputed  points,  and  that  appellants'  coun- 
sel have  inferred  from  the  evidence  ultimate  facts 
directly  opposed  to  those  found  by  the  jury. 

Appellants  also  contend  that  the  presumption  of 
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good  faith  and  honest  motives  are  in  favor  of  the 
conduct  of  parents  toward  their  children  and  there  is 
no  evidence  which  warranted  the  jury  in  finding  that 
appellants  had  any  intention  of  alienating  the  affec- 
tions of  appellee's  husband  or  of  causing  them  to 
separate. 

It  is  true  that  the  reciprocal  obligations  of  parent 

and  child  continue  through  life  and  are  not  ended  by 

the  marriage  of  the  child.    The  motives  of 

4.  parents  in  advising  a  child  or  in  sheltering 
him  are  presumed  to  be  good  until  the  con- 
trary appears.  Much  greater  latitude  is  extended 
to  parents  in  this  regard  than  to  strangers  or  others 
hot  so  closely  related.  But  such  presumptions  may 
be  overcome  by  the  evidence  and  the  malicious  or 
unlawful  purpose  may  be  established  notwithstand- 
ing the  presumptions  in  favor  of  the  motives  and 
conduct  of  parents.  In  Indiana  the  right  to  main- 
tain an  action  for  damages  against  parents  for  the 
alienation  of  the  affections  of  their  child  by  the  hus- 
band or  wife  of  such  child  has  long  been  recognized 
and  is  now  firmly  established. 

While  the  quo  animo  is  the  important  question  in 

such  cases  it  may  be  proved  like  any  such  fact,  and 

the  evidence  in  the  case  at  bar  is  amply  suffi- 

5.  cient  if  believed  by  the  jury  to  warrant  it  in 
finding  that  the   appellants   wrongfully   and 

maliciously  sought  to  alienate  the  affections  of 
appellee's  husband  and  thereby  deprive  her  of  the 
consortium  to  which  she  was  lawfully  entitled. 
Workman  v.  Workman  (1908),  43  Ind.  App.  382,  386, 
85  N.  E.  997;  Gregg  v.  Gregg  (1905),  37  Ind.  App. 
210,  216,  75  N.  E.  674;  Ray  v.  Parsons  (1915),  183 
Ind.  344,  109  N.  E.  202;  Fronk  v.  Fronk  (1911),  159 

Vol.  ee— 29 
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Mo.  App.  543,  141  S.  W.  692 ;  Gilbreath  v.  Gilbreath 
(1908),  42  Colo.  5,  94  Pac.  23;  Busenbark  v.  Busen- 
bark  (1911),  150  Iowa  7, 129  N.  W.  332. 

Complaint  is  made  of  the  giving  of  instruction  No. 

4  to  the  jury.    Certain  instructions  are  copied  into 

the  transcript,  but  the  record  does  not  show 

6.  that  any  exceptions  were  taken  to  the  giving 
of  any  of  the  instructions,  or  that  they  were 

incorporated  into  a  bill  of  exceptions,  or  that  they 
were  duly  filed  and  made  a  part  of  the  record  in  any 
of  the  ways  recognized  by  law.  Therefore  no  ques- 
tions relating  to  the  instructions  are  duly  presented. 
Thiefne,  etc.,  Brewing  Co.  v.  Kessler  (1910),  47  Ind. 
App.  284,  286,  94  N.  E.  338;  Peterson  v.  Liddington 
(1915),  60  Ind.  App.  41, 108  N.  E.  977,  978. 

Complaint  is  made  that  the  court  erred  in  exclud- 
ing certain  testimony  offered  by  appellants,  but  the 
briefs  only  refer  to  the  subject  in  general 

7.  terms  and  do  not  show  wherein  the   court 
erred.    The  question  most  strongly  urged  is 

that  the  court  sustained  an  objection  to  the  question 
asked  of  appellee's  former  husband:  **What  trouble, 
if  any,  did  you  and  your  former  wife  have  on  the 
morning  of  your  separation  while  on  your  way  from 
your  home  to  Covington  r* 

The  question  assumes  that  there  had  been  trouble 
and  calls  for  the  conclusion  of  the  witness  instead  of 
calling  for  what  was  said  and  done  on  the  occasion 
inquired  about.  Assuming,  without  deciding,  that 
the  subject-matter  of  the  question  was  proper,  the 
court  did  not  commit  reversible  error  in  refusing  to 
allow  the  question  to  be  answered  as  put  to  the  wit- 
ness. The  witness  was  permitted  to  testify  fully  as 
to  his  version  of  the  trouble  between  him  and  his 
wife,  and  the  answer  to  the  question  in  any  event 
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could  not  have  been  of  controlling  importance  in  the 
case. 

Other  suggestions  are  made  relating  to  the  evi- 

dence,  but  they  are  not  of  importance  in  the  light  of 

the  other  testimony  in  the  case.    Furthermore, 

8.  they  are  not  duly  presented,  for  only  abstract 
propositions  relating  thereto  are  stated  in  the 

points  and  authorities,  and  they  are  not  so  applied  to 
any  particular  question  presented  by  the  assignment 
of  errors  as  to  be  available  to  appellants.  Weiden- 
hammer  v.  State  (1913),  181  Ind.  349,  350,  103  N.  E. 
413,  104  N.  E.  577;  Chicago,  etc.,  R.  Co.  v.  Dinius 
(1913),  180  Ind.  596,  627, 103  N.  E.  652. 

Among  the  causes  for  a  new  trial  is  certain  newly- 
discovered  evidence  to  the  ejBfect  that  appellee  had 
made  statements  out  of  court  concerning  the 

9.  cause  of  her  separation  from  her  husband  that 
are  contradictory  of,  and  inconsistent  with, 

her  testimony  at  the  trial.  Most  of  the  alleged  state- 
ments are  merely  cumulative  in  character  and  the 
showing  of  diligence  is  by  no  means  satisfactory,  but 
if  this  is  waived,  we  do  not  think  the  court  erred  in 
overruling  the  motion  for  a  new  trial  on  this  ground 
for  the  reason  that  newly-discovered  evidence  that  is 
merely  cumulative  or  impeaching  in  character  is  not 
sufficient  to  authorize  a  new  trial.  Whitney  v.  State 
(1899),  154  Ind.  573,  582,  57  N.  E.  398;  Franklin  v. 
Lee  (1902),  30  Ind.  App.  31,  36,  62  N.  E.  78,  and  cases 
cited;  Sutherlin  v.  State  (1886),  108  Ind.  389,  391,  9 
N.  E.  298.  But  if  the  alleged  new  evidence  be' 

10.  viewed  as  being  in  the  nature  of  admissions  of 
a  party  to  the  suit,  nevertheless,  a  careful  read- 
ing of  it  in  connection  with  the  evidence  in  the  case  at 
bar  makes  it  reasonably  certain  that  the  newly-discov- 
ered evidence  would  not  likely  change  the  result  if  a 
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new  trial  should  be  ordered,  and  it  therefore  follows 
that  the  court  did  not  err  in  refusing  to  grant  a  new 
trial  on  this  ground. 

Finally  it  is  argued  that  a  new  trial  should  have 
been  granted  on  account  of  excessive  damages. 

The  trial  court  seems  to  have  given  the  subject 

careful  consideration  and  ordered  a  remittitur.    The 

alienation  of  the  affections  of  a  husband  or 

11.  wife  is  a  serious  matter.  While  the  damages 
awarded  are  liberal  in  amount,  the  sum  is  not 
so  great  as  to  warrant  this  court  in  ordering  a  new 
trial  on  the  ground  of  excessive  damages. 

While  the  evidence  was  conflicting,  there  is  ample 
evidence,  if  believed  by  the  jury,  to  show  a  malignant 
hatred  of  appellee  by  appellants,  and  a  deliberate 
and  malicious  attempt  to  alienate  the  affections  of 
her  husband  and  cause  him  to  cast  her  off  as  his 
wife. 

The  case  seems  to  have  been  fairly  tried  and  appel- 
lants have  pointed  out  no  errors  or  irregularities 
which  deprived  them  of  any  substantial  right. 

Judgment  affirmed. 

Note.— Reported  In  112  N.  E.  449.  Husband  and  wife :  liability 
of  parent  for  separation  of,  9  L.  R.  A.  (N.  S.)  322,  46  L.  R.  A. 
(N.  S.)  467,  8  Ann.  Cas.  813,  Ann  Cas.  1917E  1017;  wife's  right 
to  sue  for  alienation  of  husband's  affections,  28  Am.  St  217,  46  Am. 
St  472;  exeesslveness  of  damages  for  alienation  of  affections  or 
criminal  conversation,  42  L.  R.  A.  (N.  S.)  582,  Ann.  Cas.  1912 A 
950.    See  under  (4,  5)  21  Gyc  1619,  1620;  (11)  21  Cyc  1621,  1622. 
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Dennis  v.  Scanlon. 

# 

[No.  9,483.    Filed  January  18,  1918.] 

1.  AFPBAJLr—Revieto. — Evidence. — Weiffht  and  Buf/tdency, — The 
court  on  appeal  will  not  weigh  conflicting  evidence,  and  If  there  Is 
any  evidence  to  support  the  finding  below,  the  finding  will  be 
conclusive,    p.  457. 

2.  Affeai^ — RevieiD. — Evidence, — Open^ing  Default, — In  a  proceed- 
ing under  §405  Burns  1914,  §396  R.  S.  1881,  to  set  aside  a  default 
Judgment,  where  the  affidavit  for  opening  the  default  alleged  that 
plaintiff  and  his  attorney  agreed  that  the  case  would  not  be  tried 
on  the  day  set  for  trial,  and  plaintifTs  attorney  made  affidavit  to 
substantially  the  same  effect,  plaintiff's  counter  affidavit  that  he 
had  no  conversation  with  defendant's  attorney  and  had  no  agree- 
ment with  him  to  continue  the  case  did  not  raise  such  a  conflict 
in  the  evidence  as  to  make  the  trial  court's  finding  conclusive, 
p.  457. 

3.  Judgment. — Default  Judgment. — Betting  Aside, — Courts  should 
be  liberal  in  setting  aside  defaults  at  the  term  at  which  they  are 
entered  where  Justice  will  be  promoted  thereby,  and  the  motion 
shows  that  the  defaulted  party  has  a  good  defense,  and  the  failure 
to  defend  was  not  due  to  any  neglect  on  the  part  of  the  defaulted 
party  and  his  attorneys,  but  to  a  misunderstanding  brought  about 
by  the  acts  and  conduct  of  opposing  counseL    p.  457. 

4.  Judgment. — Default  Judgment. — Betting  Aside, — Grounds, — 
Where  it  appeared,  from  an  application  filed  under  §405  Bums 
1914,  §396  R.  S.  1881,  to  set  aside  a  default  Judgment,  that  plain- 
tiff was  engaged  in  the  trial  of  a  criminal  case  which  immediately 
preceded  his  own  case  on  the  trial  calendar,  and  he  and  his 
attorney  informed  defendant's  attorney  that  their  case  could  not 
be  reached  and  would  be  continued,  as  the  criminal  trial  would 
consume  the  entire  day,  but  the  criminal  trial  was  unex];>ectedly 
shortened  because  plaintiff  introduced  no  evidence  for  the  defense, 
the  default  then  entered  without  any  attempt  to  notify  defendant 
or  his  attorneys,  who  were  located  Just  across  the  street  with  two 
telephones  in  their  office,  should  be  set  aside,  the  application 
showing  that  defendant  had  a  good  and  meritorious  defense  to  the 

'  action,    p.  458. 

From  St.  Joseph  Superior  Court;  George  Ford, 
Judge. 

Action  by  Barry  Scanlon  against  Fred  L.  Dennis. 
From  the  judgment  rendered,  the  defendant  appeals. 
Reversed. 
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Graham  S  Crane,  for  appellant. 

John  W.  Kitch  and  Barry  Scanlon,  for  appellee. 

Ibach,  C.  J. — This  was  an  application  filed  under 
§405  Burns  1914,  §396  E.  S.  1881,  to  set  aside  a 
default  judgment  rendered  at  the  same  term  of  court. 
The  motion  was  denied. 

The  motion  and  affidavits  in  support  thereof  are 
lengthy  and  it  would  serve  no  useful  purpose  to  set 
them  out  in  full.  It  appears  therefrom,  in  substance, 
that  appellee  brought  an  action  against  appellant 
before  a  justice  of  the  peace  for  the  value  of  services 
which  appellee  alleges  appellant  assumed  and  agreed 
to  pay.  From  a  judgment  there  rendered  in  favor 
of  appellant  an  appeal  was  taken  to  the  Superior 
Court,  and  the  case  was  set  for  trial  as  the  third  case 
for  Monday,  October  11,  1915.  One  of  the  attorneys 
for  appellant  was  present  in  court  at  the  opening  on 
the  morning  of  the  11th,  and  through  inquiry  of 
attorneys  interested  learned  that  one  of  the  cases 
would  be  dismissed,  and  that  the  trial  of  the  second, 
a  criminal  case,  would  take  all  day  and  probably  a 
part  of  the  following  day.  Appellant's  attorney  also 
consulted  appellee,  who  was  one  of  the  attorneys  in 
the  criminal  case,  and  was  informed  by  him  that  that 
case  would  take  all'^day  and  that  it  would  place  him 
(appellee)  in  a  bad  fix  as  his  attorney  in  this  case, 
John  W.  Kitch,  wanted  to  leave  town  the  following 
morning.  Appellant's  attorney  thereupon  consulted 
Mr.  Kitch,  who  also  informed  him  that  the  criminal 
case  would  probably  take  all  day  and  that  he  (Kitch) 
had  made  arrangements  to  leave  the  city  the  follow- 
ing morning,  in  which  event  he  would  not  be  able  to 
try  this  case.  Both  appellee  and  his  attorney  were 
informed  that  appellant  would  accommodate  them 
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and  would  not  force  them  to  trial  under  such  circum- 
stances. The  criminal  case  was  called  and  pro- 
ceeded to  trial.  Appellant's  attorney  visited  the 
courtroom  several  times  in  the  forenoon  to  ascertain 
if  this  case  would  be  reached,  and  again  at  1 :30  and 
2 :30  p,  m.  Upon  each  of  said  visits  he  was  informed 
by  the  deputy  prosecuting  attorney,  and  all  appear- 
ances indicated,  that  the  criminal  case  would  con- 
sume the  whole  day.  After  the  state  had  rested  its 
case  the  defense  failed  to  introduce  any  evidence,  but 
rested  their  case,  which  unexpectedly  shortened  the 
triaL  The  criminal  case  went  to  the  jury  between  3 
and  3 :30  o  'clock  and  it  immediately  returned  a  ver- 
dict. Thereupon  this  case  was  inamediately  called 
for  trial  and  appellant  was  defaulted  and  judgment 
taken  against  him.  Appellee,  plaintiff  in  this  case, 
was  the  defendant's  attorney  in  the  criminal  case 
being  tried  and  was  in  court  when  the  jury  returned 
ifs  verdict  and  when  this  case  was  called  for  trial. 
Appellant's  attorneys  were  ready  for  trial  all  day  on 
October  11,  and  were  present  in  their  offices,  just 
across  the  street  from  the  courthouse  where  the 
court  was  in  session,  and  had  two  telephones  in  the 
office,  but  received  no  notice  of  the  calling  of  this 
case.  Through  the  conversations  had  in  the  morn- 
ing with  appellee  and  his  attorney,  appellant's  attor- 
ney was  led  to  believe  that  this  case  would  not  be 
reached  on  October  11  in  time  to  be  completed  on 
that  day,  and  that  they  would  not  care  to  start  the 
trial  unless  it  could  be  finished,  and  he  concluded, 
when  he  ascertained  at  2:30  o'clock  that  the  criminal 
case  was  still  on  trial,  that  this  case  would  not  be 
reached  and  that  it  would  be  postponed  in  accord- 
ance with  the  conversations  and  desires  of  appellee 
and  his  attorney. 
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The  motion  further  shows  that  appellant  has  a 
good  and  meritorious  defense  to  this  action,  to  wit, 
that  he  denies  that  the  services  of  Scanlon  were  ever 
rendered  for  him  or  for  his  benefit,  and  denies  that 
he  ever  assumed  or  agreed  to  pay  for  said  services, 
and  further  that  appellee  seeks  to  charge  him  with 
an  agreement  to  pay  the  debt  of  another,  and  that 
said  agreement  is  not  in  writing,  and  consequently 
void  under  the  statute  of  frauds.  The  motion  was 
verified  and  was  supported  by  the  separate  affidavits 
of  appellant's  counsel  and  by  the  affidavit  of  appel- 
lee's attorney,  Mr.  Kitch.  It  appears  from  the  lat- 
ter affidavit  that  he  (Kitch)  had  a  conversation  with 
appellant's  attorney  substantially  as  stated  in  the 
motion,  and  further  shows  that  Kitch  was  of  the 
opinion  that  this  case  could  not  have  been  completed 
on  the  day  commenced  if  it  had  been  contested  before 
a  jury ;  that  he  told  appellant 's  attorney  on  the  morn- 
ing of  the  11th  that  if  the  cause  could  not  be  tried  on 
October  11,  he  wanted  it  continued,  because  he  had 
made  arrangements  to  go  out  of  town  on  the  12th, 
and  that  **if  a  settlement  could  not  be  had  and  the 
cause  could  not  be  tried  on  the  11th  that  it  would  be 
satisfactory  to  continue  the  same." 

Appellee  filed  his  counter  affidavit,  which  in  so  far 
as  material  here  reads:  ** Affiant  further  says  that 
he  had  no  conversation  whatever  on  October  11th, 
1915,  with  Mr.  Crane  with  reference  to  how  long  the 
Hackney  case  then  on  trial  would  take  *  *  *  ;  that 
he  had  no  agreement  of  any  kind  with  said  Crane  to 
continue  the  same,  but  that  he  has  been  ready  at  all 
times  to  try  said  cause  and  was  ready  when  said 
cause  was  called  for  trial. ' ' 

While  recognizing  the  rules  insisted  upon  by  appel- 
lee, that  this  court  will  not  weigh  conflicting  evidence, 
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and,  if  there  is  any  evidence  to  support  the 

1.  finding  of  the  court  below,  the  finding  will  be 
conclusive  {Ziegler  v.  Ftmkhouser  [1908],  42 
Ind.  App.  428,  85  N.  E.  984),  we  are  of  the 

2.  opinion  that  such  rules  have  no  application  to 
this  case.     Appellee  by  his  counter  affidavit 

denies  two  propositions:  (1)  That  he  had  a  conver- 
sation with  appellant's  attorney  on  October  11  as 
to  how  long  the  case  then  on  trial  would  take;  and 
(2). that  he  had  any  agreement  of  any  kind  with 
appellant's  attorney  to  continue  the  case,  or  that  he 
was  not  ready  at  all  times  to  try  said  cause. 

In  view  of  the  affidavit  made  by  Mr.  Kitch  and  the 
undisputed  fact  that  he  was  appellee's  attorney  in 
this  case  when  he  talked  with  appellant's  attorney 
about  the  case,  the  matters  denied  by  appellee  were 
not  material  and  do  not  raise  any  real  conflict  in  the 
evidence. 

The  question  then  is.  Was  the  showing  here  made 
sufficient  to  entitle  appellant  to  the  benefit  of  the 
statute?  Decker  v.  Graves  (1893),  10  Ind.  App.  25, 
37  N.  E.  550 ;  Ziegler  v.  Funkhouser,  supra. 

Courts  should  be  liberal  in  setting  aside  defaults 

at  the  term  at  which  they  are  entered  where  it 

appears  that  justice  will  be  promoted  thereby, 

3.  and  where  it  appears  from  the  motion  that  the 
defaulted  party  has  a  good  defense,  and  it  is 

made  to  appear  from  affidavits  filed  therewith  that 
the  failure  to  defend  was  not  due  to  any  neglect  on 
the  part  of  the  defaulted  party  or  his  attorneys,  but 
was  due  to  a  misunderstanding  brought  about  by  the 
acts  and  conduct  of  opposing  counsel.  Beatty  v. 
O'Connor  (1886),  106  Ind.  81,  5  N.  E.  880;  McQaug- 
hey  V.  Woods  (1883),  92  Ind.  296. 
Appellant's  attorneys  in  this  case  were  ready  for 
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trial  and  had  shown  diligence  to  find  out  when  the 
case  would  be  called.    They  were  led  to  believe 

4.  from  the  conversation  and  conduct  of  appel- 
lee's attorney  that,  if  the  case  could  not  be 
reached  on  the  11th  in  time  to  complete  it  on  that 
day,  the  case  would  not  be  tried  or  commenced  on 
that  day.  When  these  facts  are  taken  in  connection 
with  the  fact  that  appellee  was  attorney  for  the 
defendant  in  the  criminal  case,  and  therefore  had 
charge,  in  a  measure,  of  the  time  to  be  consumed  by 
the  defense  in  that  case,  and  that  the  defense  offered 
no  evidence  at  all,  and  that  this  case  was  immediately 
called  and  judgment  by  default  taken  without  any 
effort  or  attempt  to  notify  appellant  or  his  attorneys 
who  were  just  across  the  street  with  two  telephones 
in  their  oflSce,  we  are  led  to  conclude  that  the  over- 
ruling of  such  motion  was  error,  for  which  appellant 
is  entitled  to  a  reversal. 

Judgment  reversed. 

Note.— Reported  in  118  N.  E.  370.  See  under  (3,  4)  23  Cyc  912, 
942,  962.  Statutes  authorizing  vacation  and  setting  aside  of  default 
Judgments,  58  Am.  Dec  392. 


In  re  Ayers. 

[No.  10,086.    Filed  January  18,  1918.] 

1,  BIasteb  and  Servant. — Workmen^s  Compensation, — Accident 
Arising  Out  of  and  in  Course  of  Employment, — The  words  "by 
accident  arising  out  of  and  in  the  course  of  the  employment,"  as 
used  in  workmen's  compensation  acts,  are  liberally  construed, 
p.  462. 

2.  Master  and  Servant. — Workmen*s  Compensation. — Right  to 
Compensation, — ^A  workmen  receiving  an  injury  while  on  or  near 
the  place  of  work,  or  at  a  place  to  which  his  employment  requires 
him  to  go  while  performing  a  service  incident  to  or  connected 
with  his  employment,  or  which  is  reasonably  necessary  for,  and 
preparatory  to,  the  beginning  of  his  work,  or  while  doing  some- 
thing reasonably  connected  with   his  employment,  or  incident 
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thereto,  after  his  actual  labors  are  completed  for  the  day,  may  be 
allowed  compensation  for  snch  injury,    p.  462. 

3.  Master  and  Servant. — Workmen's  Compensation. — Injury  Arist 
ing  Out  of  Employment, — ^Where  an  employe  is  injured  while  on 
duty,  or  while  performing  some  act  incident  to  his  employment, 
and  reasonably  necessary  to  his  personal  health  or  comfort, 
though  not  strictly  necessary  to  his  employment,  such  injury  will 
ordinarily  be  held  to  arise  out  of  the  employment    p.  463. 

4.  Master  and  Servant. — Workm.en*a  Compensation  Act. — Injury 
Arising  Out  of  Employment, — ^Where  an  employe  is  performing 
an  act  incident  to  his  employment,  while  on  the  employer's  prem- 
ises, which  is  customary  among  the  employes,  and  the  employer 
has  acquiesced  in  such  custom  for  a  considerable  period  of  time, 
an  injury  received  by  the  employe  while  so  engaged  will  ordinarily 
be  held  to  arise  out  of  the  employment  within  the  meaning  of  the 
Workmen's  Compensation  Act  (Acts  1915  p.  392.)     p.  463. 

5.  Master  and  Servant. — Workmen's  Compensation  Act, — Right  to 
Compensation, — Servant's  Negligence, — ^An  injured  employe,  other- 
wise entitled  to  compensation,  cannot  be  denied  the  benefit  of  the 
Workmen's  Ck>mpensation  Act  (Acts  1915  p.  392),  because  he  was 
guilty  of  negligence  in  doing  the  act  which  resulted  in  his  injury, 
p.  463. 

6.  M^TER  AND  Servant. — Workmen's  Compensation  Act, — Right  to 
Award, — Injuries  Arising  in  Course  of  Employment, — Where  it 
was  the  custom  of  factory  employes,  with  the  master's  knowledge 
and  acquiescence,  to  provide  warm  water,  with  which  to  wash 
before  going  off  duty,  by  heating  an  iron  bar  in  the  furnace  and 
then  dropping  the  heated  bar  Into  a  bucket  of  water,  and  a  servant 
who,  on  an  occasion  when  the  furnace  fire  was  extinguished,  went 
for  the  first  time  into  another  department,  and,  mistaking  a  tank 
of  hot  acid  for  water,  placed  a  bucket  of  cold  water  therein  for 
the  purpose  of  heating  it,  and  caused  an  explosion  in  which  he 
was  severely  burned,  the  accident  resulting  in  the  injury  arose 
out  of  the  employment  within  the  meaning  of  the  Workmen's 
Ck>mpensation  Act  (Acts  1915  p.  392).    p.  464. 

7.  Master  and  Servant. — Workmen's  Compensation  Act. — WUful 
Misconduct, — Intentional  Self-inflicted  Injury, — ^Where  the  fire  in 
factory  furnaces  was  out  and  the  employes  could  not  employ  the 
usual  means  of  heating  water  with  which  to  wash,  an  employe, 
who  for  the  first  time  went  into  another  department,  and,  mis- 
taking a  tank  of  boiling  acid  for  water,  placed  a  bucket  of  cold 
water  therein  to  heat  it,  and  caused  an  explosion  in  which  he 
was  burned,  was  not  guilty  of  **vnlful  misconduct"  or  "intentional 
self-inflicted  injury"  within  the  meaning  of  §8  of  the  Workmen's 
Compensation  Act  (Acts  1915  p.  392.)     p.  464. 

From  the  Industrial  Board  of  Indiana. 
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Certified  question  of  law. 

Proceedings  under  the  Workmen's  Compensation 
Act  in  the  matter  of  one  Omer  Ayers.  Certified 
question  of  law  by  the  Industrial  Board.  Question 
answered. 

Felt,  J.— The  Industrial  Board  of  the  State  of 
Indiana  has  certified  to  this  court  a  statement  of 
facts  and  propounded  a  question  of  law  thereon,  for 
decision  and  determination  by  the  court,  as  follows: 

*' Statement  of  Facts:  On  and  prior  to  the  23rd 
day  of  November,  1916,  Omer  Ayers  was  in  the 
employment  of  the  Ansted  Spring  and  Axle  Com- 
pany as  a  shearer  at  an  average  weekly  wage  of 
$15.95 ;  that  on  and  prior  to  the  23rd  day  of  Noveifi- 
ber,  1916,  a  custom  existed  in  the  defendant's  factory 
and  among  its  employes  whereby  the  employes  quit 
their  actual  work  about  fifteen  minutes  before  going 
'  off  actual  duty  and  leaving  the  factory;  that  during 
said  fifteen  minutes  it  was  the  custom  among  the  said 
employes  to  wash  their  hands  and  faces  and  make 
changes  in  their  clothing  preparatory  to  leaving  the 
factory ;  that  for  the  purpose  of  washing  their  hands 
and  faces  the  custom  existed  among  the  employes  of 
heating  a  small  bar  of  iron  in  the  furnace  and  then 
dropping  the  heated  bar  of  iron  into  a  bucket  of 
water;  that  this  custom  existed  with  the  knowledge 
and  acquiescence  of  the  Ansted  Spring  and  Axle  Co. ; 
that  on  the  evening  of  November  23rd,  1916,  th^  fires 
in  the  furnaces  had  gone  out  when  the  employes  quit 
their  actual  work  for  the  purpose  of  washing  and 
preparing  to  leave  the  factory;  that  on  discovering 
the  furnace  had  gone  out  the  said  Omer  Ayers  and 
another  employe  went  into  a  room  adjacent  to  the 
one  in  which  they  worked,  but  which  was  in  a  sepa- 
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rate  department  from  the  one  in  which  they  worked ; 
that  in  the  said  room  the  said  Omer  Ayers  and  his 
coemploye  observed  a  tank  of  hot  liquid  which  had 
the  appearance  of  water  and  which  the  said  Omer 
Ayers  and  his  coemploye  thought  to  be  water;  that 
acting  upon  said  belief  they  raised  the  lid  of  said 
tank  and  the  said  Omer  Ayers  placed  a  bucket  of  cold 
water  therein;  that  the  liquid  in  the  tank  was  not 
water,  but  was  an  explosive  acid;  that  when  the  cold 
bucket,  which  the  said  Omer  Ayers  placed  therein, 
came  into  contact  with  the  acid  in  the  tank,  an  explo- 
sion occurred  by  which  the  said  Omer  Ayers  was 
severely  burnt  over  his  head,  face  and  hands ;  that  as 
a  result  of  said  injury  he  was  wholly  disabled  for 
work  continuously  from  the  23rd  day  of  November, 
1916,  until  and  including  the  7th  day  of  May,  1917, 
and  continuously  since  he  has  been  partially  incapaci- 
tated for  work,  as  a  result  of  said  injury,  and  is  now 
so  partially  incapacitated  and  will  be  for  a  period  of 
time  which  cannot  be  determined  at  this  time;  that 
the  Ansted  Spring  and  Axle  Co.  had  actual  personal 
knowledge  of  the  accident  resulting  in  the  injury  of 
the  said  Omer  Ayers  at  the  time  that  it  occurred,  and 
had  actual  knowledge  of  the  extent  of  his  injuries  at 
the  time  that  they  were  inflicted ;  that  the  evening  of 
November  23rd,  1916,  was  the  first  occasion  upon 
which  the  said  Omer  Ayers  had  worked  after  the 
fires  had  gone  out  of  the  furnaces,  and  was  the  first 
occasion  when  he  had  gone  into  the  adjoining  room 
and  attempted  to  heat  his  water  by  placing  the  cold 
bucket  in  the  acid  tank;  that  at  the  time  of  the  said 
injury  and  prior  thereto,  the  said  acid  tank  contained 
no  label  or  placard  indicating  its  contents,  or  that 
the  contents  were  dangerous ;  that  since  the  injury  of 
the  said  Omer  Ayers  the  said  employer  has  labeled 
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the  said  tank  so  as  to  indicate  the  character  of  its 
contents  and  that  it  is  dangerous. ' ' 

** Question  of  Law:  Did  the  accident  resulting  in 
the  injury,  described  in  the  foregoing  statement  of 
facts,  arise  out  of  the  employment  of  Omer  Ayers 
with  the  Ansted  Spring  and  Axle  Company!'' 

The  words  ''by  accident  arising  out  of  and  in  the 

course  of  the  employment,''  as  used  in  the  workmen's 

compensation  acts,  are  liberally  construed  to 

1.  accomplish  the  humane  purposes  of  such  laws. 
Holland,  etc.,  Sugar  Co.  v.  Shraluka  (1917), 

64  Ind.  App.  545, 116  N.  E.  330,  331,  and  cases  cited; 
In  re  Earraden  (1917),  66  Ind.  App.  298,  118  N. 
E.  142. 

A  workman  who  receives  an  injury  while  at  a  place 

on,  or  reasonably  near,  the  premises  where  he  is  to 

work,  or  at  a  place  to  which  his  employment 

2.  requires  him  to  go  while  doing  something  inci- 
dent to  or  connected  with  his  employment,  or 

which  is  reasonably  necessary  for,  and  preparatory 
to,  the  beginning  of  his  work,  or  while  doing  some- 
thing reasonably  connected  with  his  employment,  or 
incident  thereto,  after  his  actual  labors  in  his  employ- 
ment are  completed  for  the  day,  or  for  any  particular 
period,  may  be  allowed  compensation  for  such  injury. 
L.  E.  A.  1916A  235,  236,  237  and  notes ;  Terlecki  v. 
Strauss  (1914),  85  N.  J.  Law  454,  89  Atl.  1023;  Ed- 
munds V.  S.  S.  Peterston  (1911),  5  B.  W.  C.  C.  157; 
Webber  v.  Wansborough  Paper  Co.  (1914),  7  B.  W. 
C.  C.  795 ;  Keyser  v.  Burdick  S  Co.  (1910),  4  B.  W.  C. 
C.  87;  Scott  V.  Payne  Bros.  (1914),  85  N.  J.  Law  446, 
89  Atl.  927,  4  N.  C.  C.  A.  682;  Sundine's  Case  (1914), 
218  Mass.  1,  105  N.  E.  433,  L.  R.  A.  1916A  318;  Mc- 
NicoVs  Case  (1913),  215  Mass.  497,  102  N.  E.  967, 
L.  B.  A.  1916A  306. 
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Where  an  employe  is  injured  while  on  duty,  or 

while  doing  something  incident  to  his  employment 

and    reasonably    necessary    to    his    pergonal 

3.  health  or  comfort,  though  not  strictly  neces- 
sary to  his  employment,  such  injury  will  ordi- 
narily be  held  to  arise  out  of  the  employment.  Ter- 
lecki  V.  Strauss,  supra;  L.  E.  A.  1916A  317,  318; 
Clem  V.  Chalmers  Motor  Co.  (1914),  178  Mich.  340, 
144  N.  W.  848,  L.  R.  A.  1916A  352;  Archibald  v.  Ott 
(1916),  77  W.  Va.  448,  87  S.  E.  791,  L.  R.  A.  1916D 
1013;  Matter  of  Moore  v.  Lehigh  Valley  R.  Co. 
(1915),  169  App.  Div.  177,  154  N.  Y.  Supp.  620; 
Larke  v.  Hancock  Mutual  Life  Ins.  Co.  (1916),  90 
Conn.  303,  97  Atl.  320,  L.  R.  A.  1916E  584. 

Where  an  employe  is  doing  an  act  incident  to  his 
employment,  while  on  the  premises  where  he  is  em- 
ployed to  work,  which  is  customary  among  the 

4.  employes,  and  the  employer  has  acquiesced  in 
such  custom  for  a  considerable  length  of  time, 

an  injury  received  by  such  employe  while  so  engaged 
will  ordinarily  be  held  to  arise  out  of  the  employ- 
ment within  the  spirit  and  meaning  of  the  Indiana 
Workmen  ^s  Compensation  Act.  Acts  1915  p.  392. 
In  re  Loper  (1917),  64  Ind.  App.  571, 116  N.  E.  324, 
and  cases  cited. 

An  injured  employe  otherwise  entitled  to  compen- 
sation cannot  be  denied  the  benefit  of  the  Workmen 's 
Compensation   Act,    supra,   because   he    was 

5.  guilty  of  negligence  in  doing  the  act  which 
resulted  in  his  injury.    L.  R.  A.  1916A  232 

et  seq.;  In  re  Loper,  supra;  Clem  v.  Chalmers  Motor 
Co.,  supra;  Matter  of  Moore  v.  Lehigh  Valley  R.  Co., 
supra;  Scott  v.  Payne  Bros.,  supra. 

The  fact  that  the  injured  employe  departed  from 
the  usual  and  customary  way  of  providing  hot  water 
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for  washing,  when  deprived  of  the  nsnal  means 

6.  of  heating  water  for  such  purpose,  cannot 
deprive  him  of  the  benefits  provided  by  the 

Indiana  Workmen's  Compensation  Act,  supra.    He 
was  still  pursuing  his  original  purpose,  and  the  devi- 
ation in  the  plan  of  accomplishing  the  end  in  view, 
under  the  circumstances,  was  not  unreasonable  or. 
xmnaturaL 

The  custom  of  washing  before  leaving  the  prem- 
ises and  of  providing  suitable  water  by  the  means 
indicated  by  the  finding  of  facts  was  known  to  and 
acquiesced  in  by  the  master.  No  other  means  had 
been  provided  for  the  workmen  to  enable  them  to 
cleanse  themselves  before  leaving  the  place  of  work. 
The  act  of  going  into  an  adjoining  department 

7.  falls  short  of  showing  *' wilful  misconduct" 
or    ** intentional    self-inflicted    injury."      §8, 

supra.  It  evidences  a  mistake  and  might  afford 
proof  of  negligence  on  the  part  of  the  employe,  but 
negligence  is  not  involved  in  the  question  presented 
for  our  determination.  Clem  v.  Chalmers  Motor 
Co.,  supra;  Archibald  v.  Ott,  supra;  Sundine's  Case, 
supra;  Hollcmd,  etc.,  Sugar  Co.  v.  Shraluka,  supra; 
L.  K  A.  1916A  320;  L.  R.  A.  1916A  355;  L.  E'.  A. 
1916A  317. 

The  question  submitted  should  be,  and  is,  answered 
in  the  affirmative. 

Batman,  P.  J.,  Dausman,  and  Hottel,  JJ.,  concur. 

Caldwell,  J.,  and  Ibach,  C.  J.,  dissent. 

Note. — ^Reported  In  118  N.  E.  386.  Workmen's  compensation: 
what  is  an  accident  arising  out  of  and  in  the  course  of  the  employ- 
ment within  meaning  of  act,  Ann.  Cas.  19130  4,  1914B  498,  1916B 
1293,  1918B  768,  L.  R.  A.  1916A  40,  232,  1917D  114;  serious  and 
wilful  misconduct  of  employe  as  affecting  recovery,  Ann.  Cas. 
1916A  791. 
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Bailby  v.  Indianapolis  Abattoir  Company. 

[No.  9,460.    Filed  January  18,  1918.] 

1.  Acnojf,— Misjoinder  o/  Actions— AmendmerU  of  Complaint, — 
Alleging  New  Cause  of  Action, — ^An  employe  suing  for  personal 
injuries  cannot  amend  his  complaint  to  allege  a  cause  of  action 
for  fraud  in  inducing  him  to  release  his  claim  for  personal 
injuries,  as  the  amended  complaint  states  a  new  cause  of  action 
for  property  damage,  which  cannnot  be  joined  with  the  original 
action,  since  {279  Bums  1914,  {278  B.  S.  1881,  providing  that 
plaintiff  may  unite  several  causes  of  action  in  the  same  com- 
plaint when  they  are  included  in  any  of  the  classes  specified 
therein,  places  injuries  to  property  in  one  class  an^  injuries  to 
person  or  character  in  another  class,    p.  478. 

2.  LiMrrATiON  or  Actions. — Amendment  of  Pleadinffs. — Alleging 
New  Cause  of  Action. — ^While  the  courts  should  be  liberal  in 
allowing  amendments  to  avoid  the  running  of  the  statute  of  lim- 
itations^ yet  they  should  be  confined  to  a  restatement  of  the  orig- 
inal cause  of  action,  and  not  extended  to  a  new  cause  of  action, 
p.  474. 

8.  Pleading.— CompZolnf. — Antioipatinff  Defenses. — Striking  Out 
Matter. — Discretion  of  Court. — Although  the  practice  of  antici- 
pating a  defense  is  permissible  and  proper  in  some  cases,  it  is 
not  ordinarily  commendable,  and  the  trial  court,  in  the  exercise 
of  its  discretionary  powers,  would  have  been  justified  in  striking 
out  that  part  of  a  paragraph  of  complaint  in  an  action  for  per- 
sonal injuries,  which  attempted  to  anticipate  and  avoid  a  defense 
predicated  on  a  written  release,  especially  'where,  on  a  prior 
appeal  of  the  case,  the  court  determined  that  plaintiff  could  not 
avoid  the  release  without  returning  the  money  received  there- 
under,   p.  474. 

4.  Appeal. — Review. — HamUess  Error. — Striking  Out  Amended 
Complaint. — In  an  action  for  personal  injuries,  the  striking  out 
of  a  paragraph  of  coipplaint,  which  attempted  to  anticipate  a 
defense  predicated  on  a  written  release,  was  harmless,  even  if 
technically  erroneous,  where  plaintiff  was  permitted  to  file  an 
amended  reply  setting  out  substantially  the  same  facts,  by  way 
of  avoiding  the  effect  of  the  release,  thereby  tendering  issues 
which  would  permit  him  to  introduce  all  of  the  evidence  which 
might  properly  have  been  introduced  under  the  pleading  stricken 
out    p.  476. 

5.  Appeal. — Subsequent  Appeal. — Law  of  Case. — A  holding,  on  an 
appeal  in  an  action  for  personal  injuries,  that  under  the  issues  as 
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then  presented  plaintifF  could  not  avoid  a  release  set  up  by 
defend&fl*  ^thout  returning  the  money  paid  thereunder  was  the 
law  of  the  case  by  which  the  trial  court  and  the  court  on  appeal 
was  bound  in  all  subsequent  proceedings,  where  the  amendments 
or  changes  in  the  pleadings  were  not  material,    p.  480. 

0.  Releasb. — Avoidance. — Return  of  Consideration, — Necessity. — 
Where,  in  a  servant's  action  for  personal  injuries,  defendant 
pleaded  a  wri.tten  release  reciting  that  it  was  in  full  settlement 
of  all  claims  or  demands  on  account  of  plaintifTs  injuries  and 
that  the  release  was  read  by  plaintiff  and  understood  by  him, 
and  plaintiff  replied  that  the  principal  inducement  to  the  signing 
of  the  release  was  a  promise  of  employment  which  had  not  been 
kept,  that  the  employer  recognized  his  duty  and  liability  for  the 
injuries  by  continuing  to  pay  plaintiff  his  weekly  wage,  that 
plaintiff  was  under  the  care  of  defendant's  physician,  who, 
together  with  defendant,  represented  to  him  that  his  condition 
was  favorable,  and  that  within  two  months  he  would  be  able  to 
return  to  bis  work,  that  defendant  represented  that,  because  of 
business  engagements,  it  was  necessary  to  adjust  plaintifTs  pay 
in  a  gross  sum,  and  proposed  to  pay  plaintiff  (200  instead  of  his 
weekly  wages,  which  would  more  than  cover  his  wages  for  the 
time  specified  wherein  he  would  make  a  complete  recovery,  that, 
to  accommodate  defendant,  he  accepted  such  sum  as  wages,  with- 
out any  consideration  other  than  the  promise  of  employment  and 
believing  the  release  to  be  a  receipt  for  wages  covering  the  period 
of  his  indisposition,  and  not  understanding  that  he  was  parting 
with  any  right  of  action,  or  receiving  the  money  for  any  different 
purpose,  that  the  representations  made  by  the  physician  as  to  the 
condition  of  his  injured  leg  were  false,  and  that  it  was  necessary 
to  have  the  leg  amputated,  the  averments  of  such  reply,  when 
considered  in  connection  with  the  answer,  are  insufficient  to 
bring  the  case  within  the  rule  that,  when  the  party  executing  a 
release  is  fraudulently  led  to  believe  that  the  payment  made  to 
him  thereunder  is  something  other  than  the  settlement  of  the 
case  in  which  the  release  is  given,  a  return  of  the  money  received 
is  not  necessary  in  order  to  recover  in  the  original  action,    p.  4S1. 

7.  Rhlease. — Avoidance, — Necessity  of  Restoring  Consideration. — 
Where  a  sen^ant  was  induced  to  sign  a  release  of  his  claim  for 
injuries  by  the  employer's  promise  of  future  employment  and  in 
consideration  of  a  specified  siun  of  money,  the  employer's  failure 
to  provide  such  employment  was  insufficient  to  avoid  the  release 
in  the  absence  of  a  showing  that  the  money  received  had  been 
returned,    p.  482. 

8.  Release. — Avoidance. — Necessity  of  Restoring  Consideration, — 
The  mere  voluntary  use  by  an  injured  employe  of  the  money  paid 
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in  consideration  of  his  execution  of  a  release  of  his  claim  for 
injuries  and  his  resulting  inability  to  return  the  money,  did  hot 
relieve  him  of  the  duty  to  restore  it  before  suing  to  recover  dam- 
ages for  the  original  injury,  on  the  theory  that  the  release  had 
been  obtained  through  fraud  in  the  absence  of  a  showing  that 
such  use  and  inability  to  restore  resulted  from  the  employer's 
conduct,  or  from  some  cause  over  which  the  employe  had  no 
control,  p.  482. 
9.  Release. — Avoidance, — Pteading  Fraud, — Sufflciencu  of  FacU. — 
Where,  in  a  servant's  action  for  personal  injuries,  defendants 
pleaded  a  written  release  of  all  claims  which  the  servant  had  or 
might  thereafter  have  on  account  of  the  accident  causing  the 
injury,  and  plaintiff  replied  that  the  principal  inducement  to  his 
execution  of  the  release  was  a  promise  of  future  employment, 
that  after  a  number  of  weeks  he  was  induced  by  defendant's 
physician  to  attempt  labor,  and  was  provided  with  work,  but 
foimd  that  he  was  unable  to  perform  it,  that  he  then  visited  a 
surgeon  and,  for  the  first  time,  learned  that  there  had  been  no 
union  of  the  broken  bones  of  his  leg,  and  that  it  would  have  to  be 
amputated,  that  such  an  operation  was  performed,  that  Just 
prior  to  the  execution  of  the  release  defendant's  physician,  who 
attended  plaintiff  and  treated  him  for  his  injuries,  falsely  repre- 
sented to  plaintiff  that  his  condition  was  favorable  and  that  the 
fractured  bones  of  his  leg  were  united,  and  that,  had  he  contem- 
plated the  result  of  his  injury  or  known  that  he  would  lose  his 
leg  by  amputation,  he  would  not  have  accepted  the  money  paid 
him  under  the  release  or  considered  the  promise  of  future  employ- 
ment, the  averments  of  such  reply,  when  considered  in  connection 
with  the  answer,  are  insufficient  to  bring  the  case  within  the  rule 
that  where  parties  to  a  settlement  have  in  mind  and  contempla- 
tion at  the  time  of  the  settlement  the  particular  injuries  then 
known  to  exist,  which  the  settlement  is  intended  to  cover,  a 
release  given  under  such  circumstances  will  be  limited  in  scope 
and  effect  to  a  settlement  for  the  injuries  so. contemplated,    p.  483. 

From  Marion  Superior  Court  (78,167) ;  V.  G.  Clif- 
ford, Judge. 

Action  by  Ollie  E.  Bailey  against  the  Indianapolis 
Abattoir  Company.  From  a  judgment  for  defend- 
ant, the  plaintiff  appeals.    Affirmed. 

George  W.  Galvin,  for  appellant. 

f/.  W.  Fester,  Harvey  J.  Elam  and  Howard  S. 
Young,  for  appellee. 
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HoTTEL,  J. — ^This  is  a  second  appeal  in  an  action 
brought  by  appellant  in  March,  1909,  in  the  superior 
court  of  Marion  county,  to  recover  damages  for  a 
personal  injury  sustained  by  him  while  in  the  employ 
of  appellee,  and  alleged  to  have  resulted  from  appel- 
lee's negligence. 

A  brief  history  of  the  pleadings,  proceedings  and 
disposition  of  the  case  up  to  and  including  the  first 
appeal  is  necessary  to  an  understanding  of  the  pro- 
ceedings since  had  therein,  which  give  rise  to  the 
questions  presented  by  this  appeal.  The  case  as  it 
came  to  this  court  on  the  first  appeal  involved  issues 
tendered  by  the  following-  pleadings,  viz. :  A  com- 
plaint in  one  paragraph  which  proceeded  upon  the 
theory  that  appellant  had  been  injured  while  in 
appellee's  employ  by  being  kicked  by  one  of  appel- 
lee's horses,  it  being  alleged  that  the  horse  was 
vicious,  that  appellee  knew  of  its  vicious  character, 
that  appellant  did  not,  and  that  appellee  negligently 
failed  to  warn,  etc.  There  was  an  answer  in  general 
denial,  and  a  special  answer  setting  up  a  written 
release.  To  the  latter  answer  appellant  filed  a  reply 
in  general  denial  and  a  special  reply.  A  trial  by  jury 
resulted  in  a  verdict  for  appellant.  There  was  an 
appeal  to  this  court,  and  the  judgment  below  was 
reversed,  because.of  error  in  the  giving  of  an  instruc- 
tion.  The  trial  court  was  directed  to  grant  a  new 
trial.  The  opinion  of  this  court  was  spread  of  rec- 
ord below,  whereupon  the  appellant,  on  January  1, 

1914,  filed  an  amended  complaint  in  two  paragraphs. 
A  written  motion  filed  by  appellee  to  strike  this  com- 
plaint from  the  files  was  sustained.    On  March  11, 

1915,  appellant  filed  a  second  amended  complaint  in 
two  paragraphs,  which  was  likewise  stricken  from 
the  files  upon  the  written  motion  of  appellee.    ThQ 
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appellant  then  file<Lan  amended  reply  in  two  para- 
graphs to  appellee's  original  special  answer  setting 
np  said  release.  A  demurrer  to  these  paragraphs  of 
reply  was  sustained,  whereupon  the  appellant  with- 
drew his  reply  in  general  denial  jto  said  special 
answer,  and  elected  to  stand  upon  his  pleadings,  and 
the  trial  court  entered  the  judgment  in  appellee's 
favor,  from  which  this  appeal  is  prosecuted.  Proper 
exceptions  were  saved  by  appellant  to  each  of  the 
several  rulings  of  the  trial  court  sustaining  said 
respective  motions  to  strike  out  and  the  demurrer  to 
said  amended  replies.  These  several  rulings  are 
separately  assigned  as  error  and  relied  on  for  rever- 
sal. The  questions  presented  by  each  of  such  rulings 
respectively  will  be  considered  in  the  order  of  their 
disposition  by  the  trial  court  as  above  indicated. 

The  theory  of  the  first  paragraph  of  the  first 
amended  complaint  is  not  clear.  It  contains  sub- 
stantially all  the  averments  of  the  original  com- 
plaint up  to  and  including  the  averments  of  the  orig- 
inal injury  alleged  to  have  been  caused  by  appellee 's 
negUgence  (for  which  see  opinion  of  this  court  on  the 
former  appeal,  Indianapolis  Abattoir  Co.  v.  Bailey 
[1913],  54  Ind.  App.  370, 102  N.  E.  970),  and  it  then 
avers  that  immediately  after  appellant  had  received 
his  injury,  and  while  he  was  in  great  pain  and  suf- 
fering, appellee,  recognizing  its  responsibility  there- 
for, placed  him  in  charge  of  a  physician  and  surgeon 
employed  by  it,  and  undertook  and  agreed  to  pay  him 
his  wages  for  such  time  as  he  was  disabled  and 
unable  to  work.  Appellee  thereafter  paid  appellant 
his  usual  weekly  wage  for  a  period  of  eighteen  weeks, 
during  which  period  appellant  was  under  the  care  of 
said  physician.  At  the  expiration  of  this  period, 
appellee  assured  appeUant  that  his  condition  was 
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favorable,  that  the  bones  of  his  leg  had  properly  knit, 
and  that  he  would  soon  be  able  to  return  to  work,  and 
proposed  to  pay  him  a  lump  sum,  viz.,  $200,  instead 
of  weekly  wages,  which  would  compensate  him  for 
his  injuries,  and  more  than  pay  his  weekly  wage  to 
the  time  when  he  would  be  entirely  recovered  and 
able  to  work.  Said  physician,  knowing  the  condition 
of  appellant's  injuries,  assured  him  that  the  bones  of 
his  leg  had  thoroughly  and  properly  knit,  and  that  it 
was  only  a  matter  of  a  few  weeks  until  he  would  be 
able  to  return  to  work  fully  recovered.  Said  state- 
ments of  said  physician  were  wholly  false  and  fraud- 
ulent, and  were  made  for  the  purpose  of  defrauding 
appellant,  and  inducing  him  to  enter  into  a  written 
discharge  of  appellee  in  consideration  of  the  sum  of 
$200,  which  was  an  inadequate  and  improper  com- 
pensation for  appellant's  injuries,  appellee  and  said 
physician  knew  these  facts.  Appellant,  relying  upon 
said  representations  of  said  physician,  procured  to 
be  made  by  appellee,  received  from  appellee  on 
August  22,  1907,  the  sum  of  $200,  and  then  executed 
the  following  agreement  for  settlement  in  full  of  his 
claim  for  his  injuries : 

**  Settlement  in  Full  of  Claim  for  Personal 

Injuries. 

**I,  Ollie  E.  Bailey,  hereby  admit  and  acknowl- 
edge that  there  has  been  paid  to  me  in  hand  this 
day  by  Indianapolis  Abattoir  Company  the  sum 
of  Two  Hundred  Dollars  in  fuU  settlement, 
accord  and  satisfaction  of  any  and  all  claims  or 
demands  of  every  description  which  I  now  have 
or  may  hereafter  have  against  the  said  Indi- 
anapolis Abattoir  Company  of  [on]  account  of 
an  accident  causing  injury  to  me  on  or  about 
April  8th,  1907. 

"In  testimony  whereof,  I  have  hereunto  set 
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my  hand  and  seal  this  22nd  day  of  August, 
1907/' 

(seal)  **Ollib  E.  Bailey/' 

**The  foregoing  agreement  was  read  by  Ollie 
E.  Bailey  who  said  that  he  understood  it ;  that  he 
knew  that  in  signing  it  he  was  signing  away  his 
right  to  any  further  claim  for  the  injuries 
therein  referred  to;  that  he  was  satisfied  with 
the  settlement ;  and  that  he  signed  it  of  his  own 
free  will/' 

**Chaelbs  Remsteb, 

Indianapolis,  Ind. 
*'LmA  Bailey, 
521 W.  Morris  Street,  Indianapolis." 

Appellee  paid  said  sum  and  procured  the  executi9n 
of  said  release  with  the  intent  and  purpose  of 
defrauding  appellant  of  his  rights  in  the  premises, 
and  of  preventing  him  from  recovering  $15,000, 
which  was  due  him  for  the  injuries  inflicted  upon  him 
and  from  which  he  was  at  the  time  suffering,  all  of 
which  appellee  well  knew.  Afterwards,  in  conse- 
quence of  the  injury  so  received,  it  became  neces- 
sary to  amputate  appellant's  leg,  and  said  leg  was 
amputated  below  the  knee.  Appellant  did  not  know 
and  had  no  opportunity  to  know  of  the  condition  of 
his  leg  and  of  the  false  and  fraudulent  representa- 
tions made  to  him  by  appellee  until  after  February 
1, 1908,  when  he  was  advised  by  a  competent  surgeon 
that  there  was  no  union  of  the  bones  of  said  leg,  and 
that  amputation  thereof  would  be  necessary.  **In 
order  to  save  his  life  and  enable  him  to  recover  his 
health  and  strength  said  surgeon  ^  *  *  *  removed 
his  leg,  and  said  plaintiff  (appellant)  became  and 
was  rendered  a  cripple  for  life;  all  of  which  to  his 
damage  in  the  sum  of"  $15,000.  Wherefore  plaintiff 
demands  judgment  for  $15,000. 
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The  second  paragraph  contains  substantially  the 
same  averments  as  the  first,  and  the  following  addi- 
tional averments  respecting  the  fraud  practiced  on 
appellant,  viz. :  That  at  the  time  appellee  procured 
said  settlement  and  release  it  knew  that  all  the  rep- 
resentations so  made  by  it  and  its  said  physician 
were  false  and  fraudulent,  that  appellant  was  wholly 
ignorant  of  his  condition,  that  he  was  relying  on  said 
representations,  that  the  same  were  being  made  by 
said  appellee  and  by  said  physician  for  the  purpose 
of  defrauding  appellant  of  his  right  to  recover  full 
compensation  for  the  injuries  inflicted,  which  they 
knew  must  result  in  the  amputation  of  appellant's 
leg,  thereby  rendering  him  a  cripple  and  dependent 
for  life,  and  that  he  would  be  damaged  thereby  * '  to 
the  full  extent''  of  $15,000.  So  knowing,  appellee 
induced  appellant  to  accept  $200,  which  was  repre- 
sented to  be  future  wages,  and  to  sign  a  release, 
above  set  forth,  releasing  appellee  from  all  claim  for 
damages.  Said  appellee  and  said  physician  there- 
after continued  to  assure  appellant  that  he  would 
recover  speedily,  and  induced  him  by  such  represen- 
tations to  continue  under  the  care  of  said  physician 
until  February  1,  1908.  Up  to  said  date,  appellee 
and  said  physician  knowingly,  intentionally  and  pur- 
posely concealed  from  appellant  the  true  condition  of 
his  leg,  which  was  well  known  to  them,  and  by  divers 
devices  and  assurances  prevented  him  from  ascer- 
taining the  true  condition  of  his  injuries,  assuring 
him  that  they  were  progressing  finely,  that  he  had  a 
complete  and  perfect  union  of  the  broken  bones,  and 
that  he  would  be  able  to  work  within  a  short  time. 
After  he  had  used  up  the  $200  so  given  him  by  appel- 
lee in  his  home  expenses,  and  when  the  pain  became 
intolerable  and  said  physician  could  offer  no  tangible 
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excuse  for  his  condition,  appellant  visited  a  compe- 
tent surgeon,  who,  upon  examination,  informed  him 
that  there  had  not  been  a  union  of  said  broken  bones, 
and  that  amputation  of  said  leg  was  necessary.  Said 
leg  was  amputated  just  below  the  knee,  and  appel- 
lant was  thereby  rendered  a  cripple  for  life,  **and 
was  damaged  by  reason  of  said  false,  malicious  and 
wrongful  representations,  thereby  being  induced  to 
release  the  said  defendant  [appellee]  from  his  right- 
ful claim  against  said  defendant  [appellee]  for  said" 
$15,000.  **  That  by  reason  of  such  false  and  fraudu- 
lent representations  and  inducements,  and  by  reason 
of  the  procuring  from  said  plaintiff  [appellant]  said 
release  so  given  as  aforesaid,  which  the  said  defend- 
ant [appellee]  held  and  continues  to  hold  to  the 
wrong  of  this  plaintiff,  said  plaintiff  has  been  dam- 
aged in  the  sum  of  $15,000.00,  for  which  he  demands 
judgment.  * ' 

The  motion  to  strike  out  this  pleading  was  based 
on  the  following  grounds,  viz. :  That  said  amended 
complaint  is  not  a  restatement  of  any  cause  of  action 
which  the  appellant  has  heretofore  attempted  to 
state;  ^ Hhat.it  is  not  a  statement  of  any  cause  of 
action  which  ever  could  have  been  filed  in  the  same 
complaint  with  the  cause  of  action  stated  in  the  for- 
mer complaints  filed  in  this  case. ' ' 

It  will  be  seen  that  the  second  paragraph,  supra,  is 
clearly  predicated  upon  the  fraud  practiced  on  appel- 
lant by  which  he  was  deprived  of  his  action 

1.  for  damages  for  personal  injuries,  and  seeks 
to  recover  the  damages  alleged  to  have 
resulted  from  the  fraud.  This  paragraph  was  more 
than  a  mere  departure  from  the  action  originally 
stated.  It  stated  an  entirely  new  cause  of  action, 
viz.,  one  based  on  fraud  resulting  in  an  injury  to  a 
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property  right,  while  the  original  action  was  for  an 
injury  to  the  person.  These  two  causes  of  action 
are  controlled  by  different  periods  of  limitation. 
They  fall  in  separate  classes  which  under  §279  Bums 
1914,  §278  R.  S.  1881,  may  not  be  joined  in  the  same 
suit. 

While  the  *' courts  should  be  liberal  in  allowing 

amendments  to  avoid  the  running  of  the  statute  of 

limitations,  yet  it  should  be  confined  to  cases 

2.  where  the  original  cause  of  action  is  restated. 
.    The  plaintiff  cannot  by  bringing  a  new  cause 

of  action  by  way  of  amendment  avoid  the  bar  against 
if  Blake  v.  Minkner  (1894),  136  Ind.  418,  422,  36 
N.  E.  246,  and  cases  there  cited.  For  the  reasons 
indicated,  it  is  manifest  that  no  reversible  error 
resulted  from  the  action  of  the  trial  court  in  striking 
from  the  files  the  second  paragraph  of  the  amended 
complaint.  See,  also,  Thomas  v.  Hawkins  (1895),  13 
Ind.  App.  318,  326,  40  N.  E.  813. 

Appellant  by  his  first  assigned  error  challenges  the 
ruling  of  the  trial  court  in  striking  out  said  com- 
plaint in  toto.  Assuming,  however,  without  so  decid- 
ing, that  such  assignment  is  sufficient  to  challenge  the 
action  of  the  court  in  striking  out  each  of  said  para- 
graphs, we  next  inquire  whether  reversible  error 
resulted  from  striking  out  the  first  paragraph. 

In  our  judgment,  the  question  of  striking  it  out 
was  so  far  within  the  discretion  of  the  trial  court, 
under  the  facts  of  this  case,  and  the  law  applicable 
thereto,  that  no  reversible  error  can  be  predicated 
thereon. 

As  before  indicated,  the  theory  of  this  paragraph 
is  uncertain.    Of  course,  if  it  is  predicated  on 

3.  the  fraud  and  seeks  to  recover  the  damages  re- 
sulting therefrom,  what  we  have  said  concern- 
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ing  the  ruling  on  the  motion  to  strike  out  the  sec- 
ond  paragraph  is  equaUy  applicable  to  it.  If,  on 
the  other  hand,  it  proceeds  on  the  theory  of  an  action 
for  personal  injury,  resulting  from  appellee's  negli- 
gence, and  attempts  to  anticipate  and  avoid  the 
defense  of  the  release,  then  it  attempts  to  do  in  a 
different  way  that  which  this  court  in  effect  said  in 
the  former  opinion  could  not  be  done  without  restor- 
ing the  money  received  by  virtue  of  such  settlement. 
In  other  words,  it  tenders  the  same  issues  in  differ- 
ent form  by  the  pleadings  involved  in  the  original 
appeal.  We  might  add  in  this  connection  that  while 
the  practice  of  anticipating  a  defense  is  permissible 
and  proper  in  some  instances,  it  is  not  ordinarily 
commendable,  and  the  trial  court  in  a  proper  exer- 
cise of  its  discretionary  powers  would  have  been 
justified  in  striking  out  that  part  of 'this  paragraph 
which  attempted  to  anticipate  and  avoid  the  defense 
of  the  written  release.  1  Hogate,  PL  and  Pr.  §385; 
1  Works'  Practice  §361  and  cases  cited;  Iglehart's 
Practice  17,  §31;  Bowlus  v.  Phenix  Ins.  Co.  (1892), 
133  Ind.  106,  110,  32  N.  E.  319,  20  L.  R.  A.  400;  Chi- 
cago, etc.,  R.  Co.  V.  West  (1871),  37  Ind.  211.  This  is 
especially  true  under  the  facts  of  this  case,  and  the 
law  applicable  thereto  as  announced  in  the  original 
opinion.  This  opinion  is  the  law  of  this  case — Dodge 
V.  Gaylord  (1876),  53  Ind.  365;  Hancock  v.  Diamond 
Plate  Glass  Co.  (1905),  37  Ind.  App.  351,  75  N.  E. 
659;  James  v.  Lake  Erie,  etc.,  R.  Co.  (1897),  148  Ind. 
615, 48  N.  E.  222;  Alerding  v.  Allison  (1907),  170  Ind. 
252,  83  N.  E.  1006, 127  Am.  St.  363 ;  Westfall  v.  Wait 
(1905),  165  Ind.  353,  73  N.  E.  1089,  6  Ann.  Cas.  788,— 
and  it  required  appellant  to  return  the  money 
received  in  such  settlement  before  he  could  avoid  the 
effect  thereof  in  an  action  to  recover  for  the  personal 
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injury  involved  in  such  original  action.  With  such 
part  of  the  paragraph  stricken  out,  its  remaining 
averments  were  in  substance  the  same  as  the  original 
complaint,  and  amounted  to  no  more  than  a  repeti- 
tion of  the  original  complaint  in  another  paragraph, 
and  hence  the  sustaining  of  a  motion  to  strike  out  the 
entire  paragraph  accomplished  no  more  than  the 
motion  to  strike  out  the  part  thereof  indicated. 

It  further  appears  that  appellant  was  permitted 

to  file  an  amended  reply  to  the  answer  to  the  original 

complaint  in  two  paragraphs,  in  the  first  of 

4.  which  he  set  out  substantially  the  same  facts, 
by  way  of  avoiding  the  effect  of  said  release, 
that  were  set  out  in  said  first  paragraph  of  amended 
complaint.  So  that  appellant  was  permitted  to  ten- 
der in  the  regular  and  most  appropriate  way,  viz., 
by  his  original  complaint  and  his  reply  in  avoidance 
of  the  release  set  up  in  appellee  ^s  answer,  the  same 
issue  that  he  attempted  to  tender  in  said  irregular 
way  in  his  first  paragraph  of  amended  complaint. 

The  pleadings  which  were  permitted  to  be  filed 
being  such  as  to  permit  the  appellant  to  introduce 
all  the  evidence  he  had  which  might  properly  have 
been  introduced  under  the  pleading  stricken  out,  the 
striking  out  of  such  pleading  would  in  no  event  be 
harmful,  and  hence,  even  if  technically  erroneous, 
would  not  be  available  on  appeal.  Weideroder  v. 
Mace  (1915),  184  Ind.  242,  111  N.  E.  5;  WUliams  v. 
Port  (1860),  14  Ind.  569;  Lomax  v.  Bailey  (1845), 
7  Blackf .  599. 

True,  a  demurrer  was  sustained  to  each  of  said 
paragraphs  of  reply,  but  said  first  paragraph  of 
complaint  so  stricken  out  was  pregnant  with  the 
same  infirmity  contained  in  such  reply,  and  hence 
would  likewise  have  fallen  before  a  demurrer.    We 
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therefore  conclude  that  under  the  facts  of  this  case 
and  the  law  applicable  thereto  as  announced  in  the 
former  opinion,  the  right  to  strike  out  said  first 
amended  complaint  was  a  proper  exercise  of  the  dis- 
cretionary power  of  the  trial  court,  as  recognized  in 
the  decisions  above  cited,  and  that  no  reversible 
error  resulted  from  such  action  of  the  court. 

The  second  amended  complaint  was  filed  before 
another  judge  and  the  averments  thereof  are  not 
materially  different  from  those  of  the  first  amended 
complaint,  and  all  that  we  have  said  in  regard  to  the 
ruling  on  said  first  motion  applies  with  equal  force  to 
the  ruling  on  the  second  motion. 

We  now  address  our  inquiry  to  the  correctness  of 
the  ruling  on  the  demurrers  to  said  second  and  third 
paragraphs  of  reply.  Both  paragraphs  of  reply  will 
be  considered  together.  The  second  paragraph  of 
amended  reply  contains  substantially,  if  not  identi- 
cally, the  same  averments  as  the  original  special 
reply  involved  in  the  former  appeal,  the  substance  of* 
which  are  set  out  in  the  opinion  in  that  case  and  need 
not  be  repeated  here.  It  contains  additional  aver- 
ments which  are  in  substance  as  follows:  That  as 
the  principal  and  real  inducement  to  the  signing  by 
appellant  of  the  writing  set  out  in  appellee's  second 
paragraph  of  answer,  and  as  the  main  consideration 
for  the  execution  thereof,  appellee  promised  to  give 
appellant  permanent  employment  at  such  work  as  his 
physical  condition  wonld  warrant,  and  pay  him 
therefor  from  such  time  as  he  could  get  about  on  his 
injured  leg.  That  after  the  execution. of  such  writ- 
ing appellant  remained  confined  to  his  bed  for  a  num- 
ber of  weeks,  when,  by  the  use  of  opiates',  bandages 
and  splints,  appellant  was  induced  by  said  physician 
to  attenu)t  labor,  and  defendant  provided  him  with 
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work  at  his  usual  wages,  which  he  undertook  to  per- 
form. That  he  found  that  he  could  not  work,  and 
visited  a  surgeon,  and  for  the  first  time  learned  that 
there  had  been  no  union  of  the  broken  bones  of  his 
leg,  and  that  it  would  have  to  be  amputated.  That 
he  submitted  to  amputation  of  said  leg,  and  expended 
for  surgical  treatment,  nursing  and  home  expenses 
while  disabled  the  sum  of  $200,  paid  him  by  appellee. 
That  when  he  recovered  sufficiently  to  be  able  to 
work,  he  applied  to  appellee  for  employment  within 
the  terms  of  his  agreement  and  said  defendant 
refused  to  give  him  employment  which  he  could  per- 
form, and  refused  to  compensate  him  for  his  injuries, 
or  to  provide  for  him  in  any  way.  That  had  he  con- 
templated the  result  of  his  injuries,  or  known  that  it 
would  be  the  loss  of  said  leg  by  amputation,  appel- 
lant would  not  have  accepted  said  sum  of  $200,  or 
considered  the  promise  of  future  employment  by 
appellee.  That  appellee  has  failed  to  perform  its 
part  of  the  agreement  as  to  permanent  employment, 
and  has  annulled  it  by  said  acts  and  by  its  fraud  and 
misrepresentation  in  the  procurement  thereof.  That 
by  reason  of  said  amputation  and  appellee  ^s  refusal 
to  carry  out  the  terms  of  its  agreement  as  to  perma- 
nent employment  of  appellant,  appellant  was  at  the 
date  and  before  the  bringing  of  this  suit  compelled 
to  expend  said  $200,  and  was  thereby  prevented  from 
returning  or  tendering  same  to  appellee,  and  has 
never  since  possessed  sufficient  funds  to  make  such 
tender.  Appellant  asked  that  such  sum  be  deducted 
from  such  judgment  as  might  be  rendered  for  him. 
The  third  paragraph  is  in  substance  as  follows: 
Appellant  was  injured  on  April  8,  1907,  while  in 
defendant's  employ,  as  alleged  in  his  complaint. 
From  said  date  to  August  22,  1907,  appellee,  recog- 
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nizing  its  duty  to  appellant  and  its  liability  for  his 
injuries,  continued  to  pay  appellant  his  weekly  wage, 
as  theretofore.  During  this  period  appellant  was 
under  the  care  of  a  physician  employed  by  appellee, 
in  whose  representations  appellant  had  the  utmost 
confidence.  Shortly  prior  to  August  22,  1907,  said 
physician  and  appellee  represented  to  appellant  that 
his  condition  was  favorable,  that  there  was  a  union 
of  the  bones  of  his  leg,  and  that  within  not  more  than 
two  months  he  would  have  the  usual  use  of  his  leg 
and  could  return  to  his  work.  Appellant  relied  on 
the  representations  so  made  by  said  physician  and  by 
appellee.  Appellee  represented  that,  because  of  busi- 
ness engagements  and  matters  personal  to  it,  it  was 
necessary  to  adjust  appellant's  pay  in  a  gross  sum 
so  as  to  make  proper  entries  upon  its  books,  and  pro- 
posed to  pay  appellant  $200,  instead  of  weekly  wages, 
which  sum  would  more  than  cover  his  weekly  wages 
for  the  time  specified  by  appellee  and  said  physician 
** wherein  he  would  make  complete  recovery/'  To 
accommodate  appellee,  appellant  agreed  to  accept 
his  wages  in  a  gross  sum,  and  to  accept  $200  as  wages 
for  the  period  before  he  should  return  to  work.  Pur- 
suant thereto,  and  without  any  other  or  different  con- 
sideration than  the  promise  of  perinanent  employ- 
ment after  he  returned  to  work,  appellant  signed  the 
agreement  set  out  in  appellee 's  second  paragraph  of 
answer,  at  the  time  believing  the  same  to  be  a  receipt 
for  wages  covering  the  period  of  his  indisposition, 
and  not  understanding  that  he  was  parting  with  any 
right  of  action,  or  that  he  was  receiving  the  money 
for  any  different  purpose.  After  the  signing  of  said 
agreement  and  the  receipt  by  appellant  of  said  $200, 
it  developed  that  the  representations  made  by  said 
physician  were  untrue  and  false,  that  there  had  been 
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no  union  of  said  btoken  bones,  that  appellant's  leg 
would  have  to  be  amputated.  Appellant's  leg  was 
amputated  by  skilful  surgeons,  and  appellant 
expended  in  connection  with  said  operation,  house- 
hold expenses,  nursing  and  care,  said  $200  paid  to 
him,  and  has  never  been  able  to  return  or  tender  said 
sum  or  any  part  of  it  to  appellee.    Wherefore,  etc. 

Each  of  these  replies  admit  the  execution  of  the 

release  before  set  out  herein,  and  attempt  to  avoid  it. 

In  neither  paragraph  is  there  any  averment  of 

5.  a  return  of  the  $200  received  by  appellant  in 
said  settlement.  The  former  opinion  in  this 
case  expressly  held'  that  under  the  issues  as  then  pre- 
sented a  return  of  the  money  was  necessary.  The 
law  as  there  announced  is  the  law  of  this  case,  by 
which  the  trial  court,  and  this  court  also,  is  bound  in 
all  subsequent  proceedings  therein.  Dodge  v.  Gay- 
lord,  supra;  Hancock  v.  Diamond  Plate  Glass  Co., 
supra;  James  v.  Lake  Erie,  etc.,  B.  Co.,  supra;  Aler- 
ding  v.  Allison,  supra;  Westfall  v.  Wait,  supra.  We 
do  not  mean  to  say  that  appellant  might  not  have  ten- 
dered a  reply  in  which  the  facts  averred  might  avoid 
the  necessity  of  a  return  of  said  money.  For  cases 
dealing  with  this  question,  see  Mullen  v.  Old  Colony 
R.  Co.  (1879), *27  Mass.  86,  34  Am.  Eep.  349;  note, 
35  L.  R.  A.  (N.  S.)  662,  subtit.  *' As  affected  by  nature 
of  fraud. ' ' 

Our  inquiry  is  limited  to  the  averments  contained 
in  the  replies  here  involved.  In  our  judgment, 
neither  paragraph  of  said  amended  reply  contains 
any  averments  which  can  be  said  to  differentiate 
such  reply  from  the  original  reply  in  respect  to  the 
question  of  the  necessity  for  the  return  of  said 
money.  The  amendments  or  changes  in  such 
respect  are  not  material,  and  hence  are  not  suflScient 
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to  avoid  the  law  of  the  case  as  announced  in  the  for- 
mer opinion.  Alerding  v.  Allison,  supra;  Lebanon 
Nat.  Bank  v.  Clinton  School  Tp.  (1899),  24  Ind.  App. 
359,  56  N.  E.  857 ;  James  v.  Lake  Erie,  etc.,  R.  Co., 
supra.  As  before  stated,  neither  paragraph  alleges 
a  return  of  said  $200,  nor  are  the  averments  of  either 
sufficient  to  show  a  valid  excuse  for  the  failure  to 
make  such  return,  and  hence  were  insufficient  to  with- 
stand said  demurrer.  Citizens'  Street  R.  Co.  v. 
Horton  (1897),  18  Ind.  App.  335,  48  N.  E.  22]  Louis- 
ville, etc^  R.  Co.  V.  Herr  (1893),  135  Ind.  591,  35  N. 
E.  556;  Supreme  Council,  etc.  v.  Apman  (1906),  39 
Ind.  App.  670,  80  N.  E.  640;  Indianapolis  Abattoir 
Co.  v.  Bailey,  supra,  and  cases  cited. 

Appellant  lays  stress  on  the  fact  that  it  is  alleged 

in  the  third  paragraph,  of  reply  that  said  money  was 

paid  as  wages.    We  are  not  unmindful  of  the 

6.  fact  that  when  fraud  enters  into  the  execution 
of  a  release,  and  the  party  executing  it  is 
fraudulently  led  to  believe  that  the  payment  made  to 
him  thereunder  is  something  other  than  the  settle- 
ment of  the  case  in  which  the  release  is  given,  a 
return  of  the  money  received  under  such  circum- 
stances is  not  necessary  in  order  to  recover  in  the 
original  action.  Mullen  v.  Old  Colony  R.  Co.,  supra; 
Butler  V.  Richmond,  etc.,  R.  Co.  (1891),  88  Ga.  594, 
15  S.  E.  668;  Shaw  v.  Webber  (1894),  79  Hun  307,  29 
N.  Y.  Supp.  437,  affirmed  without  opinion,  151  N.  Y. 
655,  46  N.  E.  437 ;  Cleary  v.  Municipal  Elec,  etc.,  Co. 
(1893),  65  Hun  621,  47  N.  Y.  St.  Eep.  172,  19  N.  Y. 
Supp.  951,  affirmed  without  opinion,  139  N.  Y.  643, 
35  N.  E.  206;  note,  35  L.  R.  A.  (N.  S.)  662  subtit.: 
**As  affected  by  nature  of  fraud.  ^^ 

Appellant's  amended  replies,  however,  fall  short 
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of  making  such  a  case.  The  averments  of  the  reply 
must  be  considered  in  connection  with  the  answer 
which  they  seek  to  avoid.  These  averments  when  so 
considered  show  that  the  $200  received  by  appellant, 
even  though  representing  the  amount  of  his  wage  up 
to  the  time  it  was  contemplated  or  stated  by  appel- 
lant that  he  would  be  able  to  resume  his  work,  was  in 
fact  paid  in  settlement  of  his  claim  for  injuries.  The 
release  itself  so  recites,  and  in  addition  shows  on  its 
face  that  it  was  read  by  appellant  and  that  he  under- 
stood its  contents.  The  only  fraudulent  representa- 
tions charged  are  those  relating  to  appellant's  condi- 
tion. There  is  no  charge  of  fraud  in  procuring  the 
execution  of  the  release,  no  charge  that  appellee 
fraudulently  represented  its  contents,  or  that  appel- 
lant could  not  or  did  not  read  it,  and  hence  such 
replies  were  entirely  insufficient  to  bring  them  within 
the  rule  recognized  in  the  cases  last  cited. 

The  averments  of  said  paragraph  of  reply  relating 

to  appellee 's  promise  of  future  employment  might  be 

of  influence  in  an  action  for  damages  for  a 

7.  breach  of  the  terms  on  which  the  settlement 
evidenced  by  the  release  was  made,  but  said 
averments  can  have  no  effect  on  the  question 

8.  under  consideration.  The  mere  voluntary  use 
of  the  money  by  appellant  and  his  resulting 

inability  to  make  restoration,  in  the  absence  of  some 
showing  that  such  use  and  inability  to  restore 
resulted  from  appellee  *s  conduct,  or  from  some  cause 
over  which  appellant  had  no  control,  lacks  the  essen- 
tial element  of  equity  necessary  to  justify  the  court 
in  relieving  him  from  the  duty  to  restore  before  pro- 
ceeding to  recover  damages  for  the  original  injury. 
Strodder  v.  Southern  Granite  Co.  (1896),  99  Ga.  595, 
601,  27  S.  E.  174. 
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Appellant  cites  and  apparently  relies  on  the  case 

of  Shook  V.  Illinois  Cent,  etc.,  Co.  (1902),  115  Fed. 

57,  52  C.  C.  A.  651.    This  case  recognizes  and 

9.  approves  the  rule  that  where  the  parties  to  the 
settlement  have  in  mind  and  contemplation  at 
the  time  of  the  settlement  the  particular  injuries  then 
known  to  exist,  which  the  settlement  is  intended  to 
cover,  a  release  given  under  such  circumstances  will 
be  limited  in  scope  and  effect  to  a  settlement  for  the 
injuries  so  contemplated  and  in  the  mind  and  intent 
of  the  parties  when  the  settlement  was  made. 

The  averments  of  the  replies  in  the  case  at  -bar, 
especially  when  considered  in  connection  with  the 
answer  to  which  they  are  addressed,  and  the  provi- 
sions of  the  release  which  they  seek  to  avoid,  do  not 
present  a  case  to  which  the  rule  thus  announced  is 
applicable.  In  the  light  of  the  averments  of  these 
pleadings,  and  the  release  made  part  of  the  answer, 
it  cannot  be  seriously  contended  that  it  was  the  inten- 
tion of  the  parties  to  limit  this  settlement  to  any  par- 
ticular injuries  then  in  the  mind  of  the  parties.  The 
replies  at  most  show  that  such  intention  may  have 
been  in  the  mind  of  appellant,  but  there  are  no  aver- 
ments that  even  tend  to  show  that  appellee  intended 
to  limit  its  settlement,  and  the  release  itself  clearly 
expresses  a  contrary  intention. 

For  the  reasons  indicated,  we  are  of  the  opinion 
that  the  ruling  on  the  demurrer  to  said  replies  fur- 
nishes no  ground  for  reversal. 

Finding  no  error  in  the  record,  the  judgment  below 
is  affirmed. 

NoTK. — ^Reported  in  118  N.  B.  374.  Release,  procuring  by  fraud, 
repudiation,  necessity  for  returning  or  tendering  consideration, 
Ann.  Cas.  1912D  1084.  See  under  (3)  31  Cyc  109,  110;  (6,  7)  34 
Cyc  1071. 
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In  bb  Betts  et  al. 

[No.  10,028.    Filed  January  18,  1918.] 

Mabteb  and  Sebvant. — WorhmevCs  CompenscttUm  Act, — Accident 
Arising  Out  of  Emplotftnent. — ^Where  one  employed  by  a  tinner, 
while  riding  in  the  master's  wagon  to  a  place  where  he  was  doing 
work  for  the  master,  left  the  vehicle  while  the  horse  was  being 
watered,  and  was  struck  and  killed  by  an  automobile  while  cross- 
ing the  street  to  purchase  tobacco,  the  accident  did  not  arise  out 
of  his  employment  within  the  meaning  of  the  Workmen's  Com- 
pensation Act  (Acts  1915  p.  392),  and  his  widow  and  children 
were  not  entitled  to  an  award  of  compensation  for  his  death. 

From  the  Industrial  Board  of  Indiana. 

Certified  question  of  law. 

Proceedings  under  the  Workmen's  Compensation 
Act  in  the  matter  of  one  Myrtle  Betts  and  others. 
Certified  question  of  law  by  the  Industrial  Board. 
Question  answered. 

HoTTEL. — The  statement  of  facts  certified  by 
said  board  is  as  follows :  *  *  On  the  6th  day  of  Octo- 
ber, 1916,  and  for  many  years  prior  thereto,  Ebene- 
zer  Crompton  was  engaged  in  the  tinning  and  fur- 
nace  repair   business   in   the   city   of   Indianapolis 

*  *  * ;  that  during  all  of  said  period  he  maintained 
a  shop  and  place  of  business  in  Fort  Wayne  avenue 
in  said  city ;  that  for  the  purpose  of  transporting  his 
employes*  and  material  from  his  place  of  business  to 

*  *  *  where  they  worked,  and  •  •  •  back  to 
his  place  of  business,  the  said  Crompton  maintained 
and  furnished  to  his  employes  a  wagon  and  horse; 
that  on  and  prior  to  the  6th  of  October,  1916,  one 
Howell  T.  Betts  was  in  the  employment  of  the  said 
Crompton  in  said  business  at  an  average  weekly 
wage  not  exceeding  $10.00 ;  that  during  the  period  of 
his  employment    *    *    *    it  was  the  custom  of  said 
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Betts,  and  other  employes  with  whom  he  worked,  to 
use  the  horse  and  wagon  of  *  *  *  said  Cromp- 
ton  in  going  to  and  returning  from  their  work,  not 
only    for    the    transportation  of  material  but  also 

*  *  *  of  said  employes;  that  during  •  *  • 
the  employment  of  *  *  *  said  Betts  he  returned 
to  Crompton^s  place  of  business  at  the  noon  hour 
and  *  *  •  generally  ate  his  lunch  with  his  em- 
ployer; that  *  •  •  gai(j  •  •  •  Betts  was 
an  habitual  and  almost  constant  user  of  tobacco,  of 
which  •  •  •  the  employer  •  •  •  had  actual 
knowledge  during  his  employment;  that  frequently 
he  requested  and  was  furnished  small  sums  by 
Crompton,  between  paydays,  for  the  purpose  of  pur- 
chasing tobacco ;  that  on  the  6th  of  October,  1916, 

*  *  •  Betts  and  •  •  •  Crompton  ate  their  noon 
lunch  together;  that  after  finishing  their  noon  lunch 

*  *  *  Betts  informed  Crompton  that  he  was  out  of 
tobacco  and  would  like  to  have  a  quarter  *  *  *  to 
purchase  some,  whereupon  •  •  •  Crompton  gave 
to  *  *  *  Betts  twenty-five  cents  for  the  purpose 
of  purchasing  tobacco;  that  on  said  date  the  said 
Betts  and  another  employe  •  •  •  were  repairing 
a  furnace  on  Park  avenue  between  36th  and  37th 
streets  and  were  using  the  horse  and  wagon  *  •  • 
to  -transport  themselves  and  material  from  Cromp- 
ton's  place  of  business  and  *  *  *  to  his  place  of 
business;  that  immediately  after  receiving  said 
twenty-five  cents  •  •  •  Betts  and  the  other  em- 
ploye •  •  •  started  to  the  point  where  they  were 
repairing  said  furnace  in  Crompton *s  wagon;  that 
they  traveled  north  on  Central  Ave.,  which  was  the 
direct  and  proper  route  for  them  to  take;  that 
upon  reaching  the  intersection  of  Central  avenue 
and  30th  St.  the  other  employe,  who  was  driving  the 
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horse,  stopped  at  the  public  watering  tank  at  the 
northeast  corner  of  the  intersection  *  *  *  for  the 
purpose  of  watering  Crompton's  horse;  that  just 
before  reaching  30th  St.,  Betts  said  to  his  companion 

*  I  want  to  get  off  and  get  some  tobacco ' ;  that  as  the 
driver  stopped  the  horse  at  the  *  *  *  tank  Betts 
stepped  from  the  wagon  into  Central  avenue;  that 
immediately  across  the  street  and  on  the  west  side  of 
Central  avenue,  a  drugstore  was  situated;  that  as 

*  *  *  Betts  stepped  from  the  wagon  he  faced  said 
drugstore  and  had  taken  two  or  three  steps  from  the 
wagon,  and  in  the  direction  of  the  drugstore,  when 
he  was  struck  by  an  automobile  traveling  to  the  north 
in  Central  avenue  and  killed  almost  instantly;  that 
the  said  Betts  left  surviving  him  a  wife  and  four  chil- 
dren •  •  •  who  were  being  supported  by  him; 
that  Crompton  had  actual  knowledge  of  the  death  of 
Betts  immediately  after  it  occurred ;  that  the  widow 
makes  claim  for  compensation, '*  etc. 

The  law  question  propounded  by  the  board  is: 
**Did  the  accident  resulting  in  the  death  of  Howell  T. 
Betts  arise  out  of  his  employment  with  Ebenezer 
Crompton  r' 

This  court,  within  the  past  year,  has  had  before  it 
numerous  cases  in  which  it  was  required  to  deter- 
mine whether  a  particular  accident  grew  out  of , the 
employment  in  which  the  injured  employe  was 
engaged  at  the  time  of  his  injury,  and  in  those  cases 
it  has  indicated  the  general  rules  applicable  and  of 
assistance  in  the  determination  of  said  question. 
Haskell,  etc.,  Car  Co.,  v.  Brown  (1917),  67  Ind.  App. 

,  117  N.  E.  555;  Union  Sanitary  Mfg.  Co.  v. 

Davis  (1916),  64  Ind.  App.  227,  115  N.  E.  676;  In  re 
Loper  (1917),  64  Ind.  App.  571,  116  N.  E.  324;  HoU 
land,  etc..  Sugar  Co.  v.  Shraluka  (1917),  64  Ind.  App. 
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545,  116  N.  E.  330;  United  Paperboard  Go.  v.  Lewis 
(1917),  65  Ind.  App.  356,  117  N.  E.  276;  In  re  Har-^ 
raden  (1917),  ante  298, 118  N.  E.  142,  and  cases  there 
cited. 

Little,  if  anything,  of  benefit  in  the  determination 
of  snch  question  can  be  added  to  what  the  court  has 
already  said  in  those  cases,  and  we  therefore  deem  it 
unnecessary  to  attempt  any  extended  effort  to  sup- 
port the  conclusion  which  we  have  reached  in  this 
case.  Each  case  is  necessarily,  in  a  large  measure, 
controlled  by  its  own  particular  facts,  and  in  many 
cases,  as  in  the  present,  such  facts  bring  the  case 
within  a  zone  so  close  to  the  border  line  that  courts 
may  differ  in  their  judgment  as  to  which  side  of  said 
line  the  particular  case  should  be  placed.  Such  cases 
may  be  and  are  in  fact,  by  different  courts,  placed 
upon  either  side  of  said  line,  and  in  each  instance 
respectable  authority  is  cited  by  the  court  to  uphold 
its  action. 

There  is  a  tendency  of  the  courts,  indicated  in  the 
more  recent  cases,  to  give  to  such  compensation  acts 
an  interpretation  as  broad  and  liberal  in  favor  of  the 
employe  as  their  provisions  will  permit,  in  further- 
ance of  the  humane  purpose  which  prompted  their 
enactment.  We  approve  and  are  in  sympathy  with 
this  tendency ,  but  we  understand  that  all  of  these 
cases  recognize  and  in  effect  hold  that:  ^^It  is  not 
enough  for  the  applicant  to  say  *The  accident  would 
not  have  happened  if  I  had  not  been  engaged  in  that 
employment  or  if  I  had  not  been  at  that  particular 
place.  ^  He  must  go  further  and  must  say  *  The  acci- 
dent arose  because  of  something  I  was  doing  in  the 
course  of  my  employment  or  because  I  was  exposed 
by  the  nature  of  my  employment  to  some  peculiar 
danger.'*'    Craske  v.  Wigan  (1909),  2  K.  B.  635; 
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Shaw  vfUacFarlane  (1914),  8  B.  W.  C.  C.  382,  390, 
391 ;  Union  Sanitary  Mfg.  Co.  v.  Davis,  supra.  There 
must  be  some  comiection  between  the  injury  and  the 
employment  other  than  the  mere  fact  that  the  em- 
ployment brought  the  injured  party  to  the  place  of 
injury ;  that  is  to  say,  there  must  be  some  causal  con- 
nection between  such  employment  and  the  injury  in 
the  sense  that  by  reason  of  the  employment  there 
was  an  increased  or  additional  exposure  of  the 
injured  party  to  the  kind  or  character  of  hazard  or 
danger  (in  the  instant  case,  a  street  risk)  which 
caused  his  injury.  The  injury  must  **have  had  its 
origin  in  a  risk  connected  with  the  employment,  and 
to  have  flowed  from  that  source  as  a  rational  conse- 
quence.'' Union  Sanitary  Mfg.  Co.  v.  Davis,  supra; 
Pierce  v.  Provident,  etc.,  Co.  (1911),  1  K.  B.  997,  999, 
3  N.  C.  C.  A.  279n;  Martin  v.  J.  Lovibond  S  Sons 
(1914),  2  K.  B.  227,  5  N.  C.  C.  A.  985,  990,  and  note 
5  N.  C.  0.  A.  986  et  seq.;  Matter  of  Glatzel  v.  Stumpp 
(1917),  220  N.  Y.  71, 114  N.  E.  1053. 

Of  course,  it  cannot  be  said  that  Betts,  while  on  an 
errand  for  himself,  was  doing  any  service  required 
by  his  employment,  and  we  are  unable  to  see  wherein 
his  employment  exposed  him  to  the  hazard  or  danger 
which  resulted  in  his  death.  To  illustrate  our  mean- 
ing, if  the  employment  of  the  injured  party  had  been 
of  the  kind  to  take  him  on  a  roof,  and  in  going  for  his 
tobacco  he  had  slipped,  or  for  any  other  cause  had 
fallen  from  the  roof  and  been  injured,  we  can  see  a 
connection  between  the  employment  and  the  injury, 
in  that  his  employment  placed  him  where  the  hazard 
of  indulging  his  tobacco  was  increased.  In  the 
instant  case  the  employment  did  not  keep  deceased 
on  the  street  as  a  pedestrian.  If  it  could  be  said  to 
expose  hiTn  to  any  dangers  of  the  street,  other  than 
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to  which  the  public  generally  is  exposed,  it  was  the 
danger  of  travelling  in  a  vehicle  to  and  from  his  work. 
In.  other  words,  as  a  pedestrian  on  the  street  going 
for  his  tobacco,  his  employment  exposed  him  to  no 
danger  that  would  not  have  been  incurred  by  any 
other  pedestrian  on  a  like  errand,  nor  was  he  exposed 
to  any  hazard  different  from  or  in  excess  of  the 
hazard  to  which  he  would  have  been  exposed  when 
on  such  errand,  though  he  had  not  been  engaged  in 
the  employment  indicated. 

For  these  reasons,  we  think  the  question  of  law 
propounded  should  be  answered  in  the  negative.  As 
supporting  or  tending  to  support  this  conclusion, 
and  the  grounds  upon  which  it  is  based,  see  Pierce 
V.  Provident,  etc.,  Co,,  supra;  Andrew  v.  Failsworth 
Industrial  Society  (1904),  2  K.  B.  32;  Martin  v.  J. 
Lovibond  &  Sons,  supra,  and  cases  therein  cited; 
Shaw  V.  McFarlane,  supra,  and  cases  therein  cited; 
Union  Sanitary  Mfg.  Co.  v.  Davis,  supra;  McNicoVs 
Case  (1913),  215  Mass.  497,  102  N.  E.  697,  L.  R.  A. 
1916D  933;  Harbroe's  Case  (1916),  223  Mass.  139, 
111  N.  E.  709,  L.  R.  A.  1916D  933 ;  Murray  v.  Allen 
Bros.,  etc.,  Go.  (1913),  6  B.  W.  C.  C.  215;  Coronado 
Beach  Co.  v.  Pillsbury  (1916),  172  Cal.  682,  158  Pac. 
212,  L.  R.  A.  1916F  1164;  Federal  Rubber  Mfg.  Co.  y. 
Havolic  (1916),  162  Wis.  341, 156  N.  W.  143,  L.  R.  A. 
1916D  968. 

Ibach,  C.  J.,  and  Batman,  P.  J.,  concur;  Caldwell, 
J.,  concurs  in  result;  Felt  and  Dausman,  J.  J.,  dis- 
sent. 

Dissenting  Opinion. 

Dausman,  J. — ^I  am  compelled  to  dissent  from  the 
answer  by  the  majority  of  the  members  of  this  court 
to  the  question  certified  herein,  but  I  shall  refrain 
from  giving  my  reasons  therefor.    There  is  another 


490  APPELLATE  COURT  OF  INDIANA, 

In  re  Betts— 66  Ind.  App.  484. 

phase  of  the  matter  which  to  my  mind  is  of  vastly 
greater  importance.  I  am  of  the  opinion  that  this 
court  ought  not  to  answer  the  question  at  all  for  the 
reasons  following: 

In  recent  years  mankind  has  made  marvelous 
advancement  in  that  realm  of  knowledge  commonly 
known  as  the  physical  sciences.  Especially  in  chem- 
istry and  physics  we  have  moved  forward  by  leaps 
and  bounds.  Mechanical  ingenuity  has  been  turned 
loose  in  a  vast  field  of  unlimited  possibilities,  and  an 
ever-increasing  number  of  inventions  has  come  with 
a  regularity  akin  to  an  arithmetical  progression. 
The  time  in  which  we  live  is  distinctively  an  age  of 
machinery.  As  a  natural  and  inevitable  result  indus- 
trial life  has  been  revolutionized.  Mechanics  have 
been  taken  from  their  little  isolated  shops  where  each 
man  worked  alone  at  his  bench  with  simple  hand 
tools,  and  have  been  congregated  by  the  hundreds 
and  by  the  thousands  in  vast  establishments  where 
they  work  at  power-driven  machines.  Powerful 
machinery  is  inherently  dangerous.  The  production 
of  electricity  and  chemicals  and  their  extended  use 
in  industrial  affairs  is  a  prolific  source  of  danger. 
The  congregating  of  working  people  is  in  itself  an 
element  of  danger.  The  factory,  the  mine,  the  rail- 
road, and  all  places  where  men  assemble  to  work,  are 
scenes  of  inevitable  accidents.  Motor-driven  vehicles 
have  made  unsafe  even  our  streets  and  country  roads. 
These  things,  and  the  rapidity  of  changing  condi- 
tions which  is  a  necessary  concomitant,  make  every 
industrial  venture  hazardous  for  both  capital  and 
labor.  The  proprietors  risk  their  capital  and  the 
workmen  risk  life  and  limb.  Service  in  industrial 
life  has  become  quite  as  hazardous  as  service  in  war. 
The  workman  is  the  soldier  of  organized  industry. 
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Stertz  V.  Industrial  Ins.  Com.  (1916),  91  Wash.  588, 
158  Pac.  256.  **A  machine  as  well  as  a  bullet  may 
produce  a  wound,  and  the  disabling  effect  may  be  the 
fiame.'^  Mountain  Timber  Co.  v.  Washington 
(1917),  243  U.  S.  219,  37  Sup.  Ct.  260,  61  L.  Ed.  685, 
Ann:  Cas.  1917D  642. 

These  considerations  have  made  thoughtful  men  to 
stop  and  wonder  if  in  the  end  machinery  will  prove 
to  be  a  blessing  or  a  curse,  and  whether  our  vaunted 
industrialism  will  not  some  day  fall  of  its  own  weight. 
Eventually  the  conviction  became  general  that  if  a 
deplorable  end  is  to  be  avoided  the  methods  of  caring 
for  the  unfortunate  victims  of  industrial  accidents 
must  keep  pace  with  the  march  of  industry  itself. 
The  conviction  has  become  general  that  the  men  who 
are  brave  enough  to  risk  the  dangers  of  modem 
industrialism  in  order  to  earn  a  livelihood  for  them- 
selves and  their  dependents  must  have  protection  in 
keeping  with  the  hazards  they  face.  Some  years 
ago  it  became  apparent  that  the  common-law  remedy 
by  an  action  in  tort  is  pitifully  inadequate  as  a  means 
of  adjusting  the  multifarious  claims  for  compensa- 
tion growing  out  of  personal  injuries  occasioned  by 
industrial  accidents.  That  plan  came  to  be  regarded 
as  wasteful,  unfair,  demoralizing  and  unsatisfactory, 
by  both  employer  and  employe.  New  York  Central  ^ 
R.  Co.  V.  White  (1916),  243  U.  S.  188,  37  Sup.  Ct. 
247,  61  L.  Ed.  667,  L.  R.  A.  1917D  1,  Ann.  Cas.  1917D 
629.  Various  statutory  modifications  of  the  com- 
mon law,  and  substitutes  therefor,  have  been  tried, 
and  they  too  have  proved  inadequate.  It  is  a  matter 
of  common  knowledge  that  employers,  of  their  own 
initiative,  sought  refuge  by  procuring  insurance 
against  their  liability  for  damages  arising  out  of  per- 
sonal injury  cases.    Manifestly  this  plan  could  not 
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benefit  the  employe.  Its  only  effect  was  to  shift  the 
nncertamty  from  the  employer  to  the  insurance  car- 
rier, leaving  the  employe  to  struggle  against  the  lat- 
ter*in  the  same  old  way.  The  situation  became  intol- 
erable for  all  concerned,  including  the  public. 
Finally  employers  and  employes  joined  hands  in  an 
effort  to  get  relief  by  legislation.  See  §1,  Oregon 
Workmen  ^s  Compensation  Act. 

In  recognition  of  the  imperative  demand  for  relief 
the  legislative  bodies  of  nearly  all  civilized  states 
have  enacted  workmen's  compensation  laws.  The 
underlying  principle  of  all  these  laws  is  the  same. 
The  plan  is  a  legislative  venture,  pure  and  simple. 
It  differs  radically  from  anything  known  to  the  com- 
mon law.  It  eliminates  the  idea  of  fault  on  the  part 
of  both  employer  and  employe,  excepting  only  where 
it  amounts  to  wilful  misconduct  on  the  part  of  the 
employe.  New  York  Central  R.  Co.  v.  White,  supra. 
It  has  been  said  that  this  plan  provides  compensation 
in  the  nature  of  a  pension.  But  the  better  view  is 
that  it  is  a  species  of  workmen's  insurance — ^the 
statute  itself  constituting  the  policy.  Its  enactment 
was  prompted  largely  by  the  desire  to  promote  the 
public  welfare  by  preventing  disabled  workmen  and 
their  dependents  from  becoming  the  victims  of  pov- 
erty and  charges  upon  public  charity;  and  the 
authority  for  its  enactment  is  referable  to  the  police 
power  of  the  state.  A  consideration  of  the  causes 
which  lead  to  the  conception  and  realization  of  the 
plan  leads  to  the  conclusion  that  its  purpose  is  to 
provide  compensation  for  every  industrial  injury  by 
accident,  excepting  only  where  the  injury  is  due  to 
the  workman's  wiKul  misconduct.  Cleland  v.  Smith 
Bros.  (Wis.),  7  N.  C.  C.  A.  424.  The  plan  is 
remarkable  for  its  simplicity  and  was  adopted  in 
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the  hope  that  the  administration  of  it  would  not 
be  hampered  by  legalistic  theory.  Indeed  one  of  the 
main  objects  of  the  plan  is  to  get  away  from  the 
complexities  and  perplexities  of  litigation ;  and  with 
this  object  in  view  the  legislature  of  Indiana  wisely 
conmiitted  the  execution  of  our  workmen's  compen- 
sation act  to  an  administrative  board  which  belongs 
to  the  executive  department  of  the  statei  govern- 
ment. 

It  is  the  duty  of  the  courts  to  interpret  the  act 
when  properly  called  upon  tP  do  so.  In  numerous 
instances  the  courts  have  been  asked  to  construe  the 
words  **  arising  out  of  and  in  the  course  of  the 
employment/'  as  used  in  the  following  context: 
''Sec.  2.  From  and  after  the  taking  effect  of  this 
act,  every  employer  and  every  employe,  except  as 
herein  stated,  shall  be  presumed  to  have  accepted  the 
provisions  of  this  act  respectively  to  pay  and  accept 
compensation  for  personal  injury  or  death  by  acci- 
dent arising  out  of  and  in  the  course  of  the  employ- 
ment, and  shall  be  bound  thereby.''  Acts  1915  p. 
392.  And  the  courts  have  repeatedly  said  that  these 
words  should  be  liberally  construed  in  order  to  give 
effect  to  the  humane  and  public  purposes  of  the  act ; 
that  they  are  broad  enough  to  include  every  acci- 
dental injury  which  might  reasonably  have  been  con- 
templated by  the  parties  at  the  time  of  entering  into 
the  contract  of  service ;  that  they  include  every  acci- 
dental injury  which  bears  a  causal  relation  to  the 
service,  and  every  accidental  injury  which  is  inci- 
dental to  the  service.  What  more  can  be  said  with 
any  degree  of  safety?  Every  attempt  to  formulate  a 
definition  of  said  words  in  rigid  and  unyielding  lan- 
guage which  would  include  every  injury  for  which 
compensation  ought  to  be  allowed  and  exclude  every 
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injury  for  which  compensation  ought  to  be  dis- 
allowed, is  fraught  with  the  imminent  danger  of 
either  narrowing  or  broadening  the  legislative  intent. 
Whether  a  particular  injury  *' arises  out  of  and  in 
the  course  of  the  employment"  is  a  question  of  fact. 
Call  it  an  inference,  or  a  conclusion,  or  an  ultimate 
fact,  or  a  conclusion  of  fact — call  it  what  you  will- 
it  is  in  the  realm  of  facts  and  not  in  the  realm  of 
law.  It  is  just  because  it  is  a  matter  of  fact  that  we 
find  such  seeming  incongruity  in  the  decisions.  In 
this  respect  the  reported  cases  appear  to  be  a  jungle 
of  contradictions.  We  can  no  more  follow  them 
than  one  can  follow  all  the  roads.  In  every  contest 
it  is  an  easy  matter  to  arrange  a  long  list  of  cases  on 
either  side  of  the  controversy.  The  wonderful  com- 
plexity of  modem  industrialism,  the  great  army  of 
workers,  the  diversified  conditions  under  which  they 
work,  and  the  capricious  nature  of  accidents,  must 
inevitably  cause  accidental  personal  injuries  under 
an  infinite  variety  of  circumstances.  It  is  not  likely 
often  to  happen  that  any  two  contested  cases  will  be 
exactly  alike  in  all  the  details.  Hence,  as  Lord  Lore- 
bum  said:  **We  have  to  decide  each  case  on  the 
facts.  Argument  by  analogy  is  valueless.  *  •  • 
It  is  another  of  the  very  numerous  cases  in  which  the 
question  is  whether  the  accident  arose  out  of  and  in 
the  course  of  the  workman's  employment — ^words,  it 
is  admitted,  of  inexhaustible  variety  of  application 
according  to  the  nature  of  the  employment  and  the 
character  of  the  facts  proved.  The  facts  in  each  case 
are  materially  different,  and  if  we  are  on  each  argu- 
ment to  discuss  and  differentiate  them  one  from 
another,  judgments  in  Courts  of  Law  would  be 
interminable,  and  would  lead  rather  to  confusion 
than    to    enlightenment.''      Kitchenham    v.    8.    S. 
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"Johannesburg''  (1911),  4  B.  W,  C.  C.  311.  In 
another  case  the  same  jurist  said :  *  *  Cases  are  really 
valuable  in  so  far  as  they  contain  principles  of  law. 
They  are  also  of  use,  of  course,  to  show  the  way  in 
which  judges  regard  facts.  But  in  that  sense  they 
are  only  useful  as  illustrations.  Judges  are  not  lay- 
ing down  the  law  when  they  are  explaining  their 
reasons  for  coming  to  a  conclusion  of  fact,  and  it 
seems  to  me  you  have  to  decide  each  case  upon  its 
own  facts. ' '  In  the  same  case  Lord  Ashbourne  said : 
*'I  think  it  is  impossible  to  measure  the  facts  of  one 
case  by  the  facts  of  other  cases.  It  is  sufficient  for 
us  in  each  case  that  arises  to  apply  our  minds  to  the 
facts  before  us  and  to  the  case  before  us,  *  *  *  . ' ' 
And  Lord  Shaw,  assenting,  said:  *'My  Lords,  may 
I  respectfully  tender  my  assent  to  the  proposition 
which  your  Lordships  have  laid  down  that  it  is  in  all 
cases  of  precedents,  or  alleged  precedents,  most  dan- 
gerous to  treat  analogies  of  fact  as  conclusive.  Few 
cases  arise  in  ordinary  life,  and  few  cases  arise  in 
the  Law  Courts,  in  which  such  analogies  are  com- 
plete ;  and  unless  they  be  complete  they  fail,  and  the 
attempt  to  evoke  a  principle  out  of  them  also  fails. '* 
S.  S.  ''Swansea  Vale''  v.  Rice  (1911),  4  B.  W.  C.  C. 
298. 

Some  person  or  group  of  persons  must  determine 
whether  a  particular  injury  arose  out  of  and  in  the 
course  of  the  employment.  The  legislature  of 
Indiana  has  imposed  this  duty  upon  the  Industrial 
Board.  It  is  the  province  of  the  Industrial  Board 
to  hear  the  evidence,  draw  the  inferences  (or  conclu- 
sions) therefrom,  and  make  a  finding  of  the  ultimate 
facts.  The  parties  are  entitled  to  have  their  contro- 
versy decided  for  them  in  the  first  instance  by  the 
Industrial  Board.      It  is  their  righf  to  have  the 
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experience,  skill,  discernment  and  judgment  of  the 
Industrial  Board  and,  if  desired,  of  each  member 
thereof,  brought  to  bear  upon  their  dispute.  This 
duty  of  the  Industrial  Board  cannot  be  shifted  or 
evaded. 

After  the  Industrial  Board  has  discharged  its 
duty,  then,  under  the  legislative  permission,  either 
party  may  appeal  to  this  court.  On  appeal  this  court 
is  authorized  to  determine  whether  the  evidence  sus- 
tains the  finding ;  but  our  attitude  toward  the  matter 
is  quite  different  from  that  of  original  triers  of  the 
facts.  In  accordance  with  the  long-established  rule 
of  appellate  procedure  we  recognize  that  it  is  the 
exclusive  province  of  the  Industrial  Board  to  weigh 
conflicting  evidence,  if  there  be  conflicting  evidence ; 
and  that  in  all  cases  it  is  the  duty  of  the  board,  in  the 
first  instance,  to  draw  the  inferences  (or  conclu- 
sions) from  the  evidence,  whether  conflicting  or  not. 
"We  carefully  refrain  from  invading  that  province  of 
the  Industrial  Board  and  confine  our  inquiry  to  the 
simple  question:  Is  there  any  evidence  tending 
fairly  to  sustain  the  finding?  Any  other  rule  would 
be  likely  to  work  gross  injustice.  For  this  court  to 
determine  as  an  original  matter  whether  an  acci- 
dental injury  arose  out  of  arid  in  the  course  of  the 
employment  would  constitute  a  flagrant  invasion  of 
the  province  of  the  Industrial  Board,  and  would 
amount  to  an  usurpation  of  its  functions  and  duties. 

Under  a  fair  interpretation  of  §61  of  the  act,  as 
amended,  I  am  of  the  opinion  that  the  submission  of 
the  above  question  is  unauthorized.  It  is  my  convic- 
tion that  the  answer  to  said  question  cannot  operate 
as  ''a  decision  and  determination"  of  the  contro- 
versy and  is  jiot  binding  on  the  Industrial  Board. 

I  have  not  overlooked  the  fact  that  the  question  is 
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not  put  in  the  full  language  of  the  statute.  If  the 
mere  form  of  the  question  carries  with  it  a  peculiar 
significance — ^if  it  means  that  the  Industrial  Board  is 
satisfied  that  the  injury  arose  in  the  course  of  the 
employment,  but  is  in  doubt  as  to  whether  it  arose 
put  of  the  employment — ^then  it  may  be  regarded  as 
a  request  for  an  interpretation  of  said  §2  with  special 
reference  to  this  particular  trouble.  On  that  view  of 
the  matter  we  are  bound  to  respond  to  the  request 
by  construing  the  troublesome  words  "arising  out  of 
and  in  the  course  of  the  employment. ' ' 

The  English  Workmen's  Compensation  Act  was 
enacted  by  Parliament  on  December  21, 1906,  and  the 
compensation  laws  of  the  United  States  and  of  the 
various  states  of  the  Union  follow  the  general  out- 
Unes  of  the  English  law.  Naturally  the  courts  of 
this  country  have  been  influenced  more  or  less  by  the 
constructions  put  upon  the  law  by  the  English  courts. 
Now,  it  so  happened  that  in  June,  1908,  Buckley  L. 
J.,  sitting  as  a  member  of  the  Court  of  Appeal,  took 
occasion  to  expound  the  words  ''accident  arising  out 
of  and  in  the  course  of  the  employment.*'  It  seems 
to  me  that  his  explanation  tends  only  to  cloud  that 
which  is  clear,  to  make  mysterious  that  which  is 
plain,  and  to  make  complex  that  which  is  simple. 
Here  is  his  exposition :  '  *  The  words  '  out  of  and  in 
the  course  of  the  employment  *  are  used  conjunctively, 
not  disjunctively;  and  upon  ordinary  principles  of 
construction  are  not  to  be  read  as  meaning  'out  of,' 
that  is  to  say,  *in  the  course  of.'  The  former  words 
must  mean  something  different  from  the  latter 
words.  The  workman  must'  satisfy  both  the  one  and 
the  other.  The  words  'out  of,'  point,  I  think,  to  the 
origin  or  cause  of  the  accident;  the  words  'in  the 
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course  of  to  the  time,  place,  and  circumstances 
under  which  the  accident  takes  place.  The  former 
words  are  descriptive  of  the  character  or  quality  of 
the  accident.  The  latter  words  relate  to  the  circum- 
stances, under  which  an  accident  of  that  character  or 
quality  takes  place.  The  character  or  quality  of  the 
accident  as  conveyed  by  the  words  *  out  of  *  involves, 
I  think,  the  idea  that  the  accident  is  in  some  sense 
due  to  the  employment.  It  must  be  an  accident 
resulting  from  a  risk  reasonably  incident  to  the 
employment.'*  Fitzgerald  v.  Clarke  <&  Son  (1908), 
1  B.  W.  C.  C.  197. 

But  what  are  the  qualities  of  an  accident!  Is  not 
the  origin  of  a  thing  included  in  the  time,  place  and 
circumstances  of  its  appearance!  Is  it  possible  that 
an  accident  may  arise  out  of  the  employment  and 
not  in  the  course  of  the  employment?  Is  it  possible 
that  an  accident  may  arise  in  the  course  of  the  em- 
ployment  and  not  arise  out  of  the  employment? 
What  does  he  mean  by  the  cause  of  the  accident?  Is 
it  the  duty  of  those  intrusted  with  the  administra- 
tion of  the  compensation  laws  to  make  an  exhaustive 
investigation  in  every  case  of  accidental  injury  for 
the  purpose  of  determining  the  origin  or  cause  of  the 
accident?  Must  the  workman  be  denied  compensa- 
tion in  every  case  where  the  origin  and  cause  of  the 
accident  are  found  to  be  in  a  realm  outside  his 
employment?  One  of  the  inherent  weaknesses  of  his 
explanation  lies  in  the  fact  that  it  is  not  the  accident, 
but  the  injury,  that  must  arise  out  of  and  in  the 
course  of  the  employment.  The  words  should  be 
read,  **  accidental  personal  injury  arising  out  of  and 
in  the  course  of  the  employment'* ;  or  ** personal 
injury  (by  accident)  arising  out  of  and  in  the  course 
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of  the  employment. ' '  Madden's  Case  (1916),  222 
Mass.  487,  111  N.  E.  379,  L.  R.  A.  1916D  1000. 

Do  the  words  *'out  of  and  in  the  course  of  neces- 
sitate two  distinct  inquiries?  The  words  **ont  of 
do  not  appear  in  the  federal  act,  nor  do  they  appear 
in  the  acts  of  the  following  states :  Maine,  Pennsyl- 
vania, Texas.  The  legislative  bodies  of  these  politi- 
cal units,  as  well  as  of  certain  foreign  countries  other 
than  England,  have  seen  fit  to  use  only  the  words  **in 
the  course  of.  ^  *  The  words  of  the  Louisiana  act  are, 
**out  of  and  incidental  to.*'  The  words  in  the  title 
to  the  English  act  are,  *' Compensation  to  workmen 
for  injuries  suffered  in  the  course  of  their  employ- 
ment.** In  the  title  to  the  Iowa  act  we  find  only  the 
words  *4n  line  of  duty.**  In  the  title  to  the  Indiana 
act  the  words  are,  ''To  establish  rates  of  compensa- 
tion for  personal  injuries  or  death  sustained  by 
employes  in  the  course  of  employment.**  The  words 
**out  of*  do  not  appear  in  the  titles  of  the  acts  of 
.several  of  the  states.  While  the  language  used  in 
the  titles  of  the  various  acts  is  not  controlling,  yet  it 
is  worthy  of  note  as  an  indication  of  the  legislative 
intent.  Now,  it  is  generally  conceded  that  these  acts 
have  a  common  intent.  In  enacting  them  the  various 
legislative  bodies  were  all  aiming  at  the  same  mark. 
With  respect  to  the  point  now  under  consideration, 
none  of  them  is  either  weaker  or  stronger  than  the 
others.  The  varying  expressions  above  referred  to 
are  only  different  ways  of  saying  that  compensation 
shall  be  allowable  for  every  accidental  personal 
injury  or  death  due  to  the  employment. 

The  Indiana  Compensation  Law,  supra,  was 
enacted  in  the  year  1915 ;  and  there  is  a  general  rule 
of  statutory  construction  to  the  effect  that  where  a 
statute  is  modeled  after  an  act  of  a  foreign  country 


600  APPELLATE  COURT  OP  INDIANA, 


6i8h  V.  St.  Joseph  Loan,  etc^Co.-— 66  Ind.  App.  500. 

' —  —       —  —  ■ 

it  will  be  presumed  to  have  been  enacted  with  refer- 
ence to  the  construction  put  upon  it  by  the  courts  of 
the  country  from  which  it  is  taken.  This  rule  is 
more  or  less  binding,  according  to  circumstances*  It 
does,  however,  require  that  this  court  should  heed 
the  interpretation  of  the  act  by  the  English  courts 
prior  to  its  enactment  here.  But  from  a  full  and 
complete  recognition  of  the  rule  it  does  not  follow 
that  we  are  under  any  obligation  to  approve  the  par- 
ticular process  of  reasoning  by  which  a  judge  arrived 
at  his  conclusion.  I  indorse  the  conclusion  reached 
by  Buckley,  L.  J.,  in  his  assenting  reftnarks  supra,  viz., 
that  the  injury^  for  which  compensation  is  allowable 
must  be  due  to  the  employment — ^must  result  from  a 
risk  incidental  to  the  employment.  But  the  particu- 
lar bit  of  reasoning  in  which  he  indulged,  while  it 
has  not  been  approved  generally  by  the  courts,  unfor- 
tunately has  misled  some  of  them  and  has  burdened 
the  administrative  board  charged  with  the  execution 
of  the  compensation  laws.  It  should  be  rejected 
once  for  all. 

Note. — ^Reported  in  118  N.  B.  551.  Workmen's  compensation: 
Injuries  arising  out  of  and  in  the  course  of  employment  within 
meaning  of  act,  L.  K  A.  1916A  40,  232,  L.  R.  A.  1917D  114,  Ann.  Cas. 
1913C  4,  1916B  1293,  1918B  768. 


GisH  V.  St.  Joseph  Loan  anu  Trust  Company, 

Trustee. 

[No.  9,126.     Filed  June  27,  1916.     Rehearing  denied  December  20, 
1916.    Transfer  denied  Jaauary  18,  1918.] 

1.  Appeal. — Waiver  of  Error, — Overruling  Demurrer. — ^EJrror 
assigned  on  the  overruling  of  a  demurrer  to  a  special  reply  is 
waived  by  failing  to  set  out  the  demurrer  or  its  substance  and  in 
failing  to  consider  the  question  in  the  briefs,    p.  602. 
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2.  Apfbai^ — Presenting  Questions  for  Review,— Special  Findings. — 
Motions  to  Strike  Out. — ^Rulings  on  motions  to  strike  out  parts  of 
a  special  finding  of  facts,  and  to  make  the  findings  more  specific, 
are  not  recognized  by  the  Indiana  practice  as  means  of  present- 
ing reversible  error,  and  error  assigned  on  such  rulings  present  no 
question  for  review  on  appeal,    p.  502. 

3.  Teial. — Exceptions  to  Conclusions  of  Law. — Effect. — ^By  except- 
ing to  the  trial  court's  conclusions  of  law,  appellant , concedes  that 
the  facts  within  the  issue  are  fully  and  correctly  found,    p.  505. 

4.  Appeal.  —  Review.  —  Evidence.  —  Sufficiency.  —  Inferences.  — 
Although  the  facts  proved  might  lead  to  different  conclusions,  but 
the  trial  court  has  drawn  certain  inferences  reasonably  deducible 
from  the  evidence,  this  court  will  not  reverse  the  judgment  for 
insufficiency  of  the  evidence  to  prove  the  facts  so  inferred,    p.  607. 

5.  DiEEDS. — Constructive  Fraud. — Confidential  Relationship. — BwT' 
den  of  Proof. — Presumptions. — Where  a  father  entrusted  the 
transaction  of  hifi  business  to  his  son,  and  the  latter,  by  reason 
of  his  education  and  business  ability  and  the  father's  age,  illit- 
eracy and  declining  strength,  occupied  the  superior  position  and 
obtained  a  substantial  advantage  through  conveyances  and  leases 
from  the  father,  there  was  a  presumption  of  fraud,  and  the  son 
could  not  retain  the  advantage  obtained  unless  he  showed  that 
he  dealt  fairly,  honestly,  gave  full  and  accurate  information,  took 
no  advantage  of  his  confidential  relation,  and  that  his  father 
freely  and  voluntarily  entered  into  and  carried  out  the  trans- 
action,   p.  507. 

From  Laporte  Circuit  Court;  James  F.  Gallaher, 
Judge. 

Action  by  Christian  P.  Gish  against  John  L.  Gish. 
On  the  death  of  the  former,  the  St.  Joseph  Loan  & 
Trust  Company,  trustee  under  his  will,  was  substi- 
tuted as  plaintiff.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Affirmed. 

Eickey  <&  Wolfe  and  Graham  <&  Crane,  for  appel- 
lant. 

Osborn,  McVey  &  Osborn  and  Anderson,  Parker, 
Crabill  <&  Crumpacker,  for  appellee. 

Felt,  J. — Christian  P.  Gish,  the  father  of  appel- 
lant, brought  this  action  against  the  latter  to  set 


^  I 
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aside  certain  deeds  and  leases  upon  the  ground  that 
they  were  procured  by  fraud. 

Christian  P.  Gish  died  before  the  trial,  and  by 
order  of  court  appellee,  trustee  under  the  will  of  said 
decedent,  was  substituted  as  plaintiff.  The  action 
was  commenced  in  the  St.  Joseph  Circuit  Court  and 
was  venued  to  the  Laporte  Circuit  Court,  where  the 
case  was  tried  by  the  court.  Upon  request  a  special 
finding  of  facts  was  made  on  which  the  trial  court 
stated  its  conclusions  of  law.  Appellant  excepted  to 
each  of  such  conclusions  and  also  to  the  overruling  of 
his  motion  for  a  new  trial.  Judgment  was  rendered 
for  appellee  in  accordance  with  the  prayer  of  the 
complaint. 

The  first  error  on  the  overruling  of  the  demurrer 
to  the  special  reply  is  waived  by  failing  to  set 

1.  out  the  demurrer  or  its  substance,  and  in  fail- 
ing to  consider  the  question  in  the  briefs. 

Several  of  the  assignments  of  error  present  no 

question  for  review.    Some  of  them  are  grounds  for 

a   new   trial   only   and   cannot   properly   be 

2.  assigned  as  independent  error.  Some  allege 
the  overruling  of  motions  to  strike  out  parts 

of  the  special  finding  of  facts,  and  to  make  the  find- 
ings more  specific.  The  rulings  on  these  and  similar 
motions  are  not  recognized  by  our  practice  as  means 
of  presenting  reversible  error.  Delaney  v.  Gubbifis 
(1913),  181  Ind.  188, 195, 104  N.  E.  13;  Meridian  Life, 
etc.,  Co.  V.  Eaton  (1907),  41  Ind.  App.  118,  121,  81 
N.  E.  667,  82  N.  E.  480 ;  Gaslight,  etc.,  Co.  v.  City  of 
New  Albany  (1901),  158  Ind.  268,  273,  63  N.  E.  458; 
Gates  V.  Baltimore,  etc.,  R.  Co.  (1899),  154  Ind.  338, 
343,  56  N.  E.  722. 

The  errors  properly  assigned  and  not  waived  are 
error  in  each  of  the  first  and  second  conclusions  of 
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law,  on  the  amended  special  finding  of  facts,  respect- 
ively, and  overruling  the  motion  for  a  new  trial. 

The  substance  of  the  complaint  is  accurately  stated 
by  appellant  in  his  brief,  a^  follows:  **That  on  the 
17th  day  of  August,  1905,  plaintiff  was  the  owner  of 
certain  real  estate  in  the  city  of  South  Bend,  St. 
Joseph  county,  Indiana,  on  which  there  were  certain 
improvements;  that  Christian  P.  Gish  was  past  the 
age  of  85  years,  and  was  in  feeble  health,  and  that 
appellant  had  gained  control  by  reason  of  confiden- 
tial relations  existing  between  them,  and  had  fraud- 
ulently and  without  consideration,  induced  Christian 
P.  Gish  to  execute  deeds,  leases  and  assignments  of 
leases  mentioned  in  the  complaint,  and  asks  for  the 
cancellation  of  same." 

The  complaint  further  shows  that  appellant  was 
the  only  son  of  the  deceased,  was  a  practicing  physi- 
cian  and  a  shrewd  business  man  of  learning  and 
ability ;  that  his  father  believed  him  to  be  honest,  and 
relied  upon  and  confided  in  him  in  the  transaction  of. 
his  business;  that  he  had  gained  complete  mastery 
over  Jiis  father ;  that  decedent  had  two  daughters,  a 
grandchild,  whose  father  was  dead,  and  a  childless 
second  wife ;  that  appellant  designed  to  obtain  all  of 
his  father's  property  and,  in  pursuance  of  such 
design,  fraudulently  on  various  occasions  and  pre- 
texts prepared  papers  for  decedent's  signature, 
falsely  representing  that  such  papers  were  necessary 
to  enable  appellant  to  carry  out  some  matter  pertain- 
ing to  his  father's  business,  which  he  was  then  trans- 
acting; that  in  further  pursuance  of  said  fraudulent 
design  and  purpose  appellant  did  prepare,  in  his 
own  handwriting,  two  warranty  deeds  for  property 
which  had  an  annual  rental  of  $5,000,  conveying  such 
property    from    decedent    to    appellant;    also    two 
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ninety-nine  year  leases  for  the  same  property,  at  a 
yearly  rental  of  one  dollar  each;  that  each  of  said 
papers  was  prepared  by  appellant  with  the  fraudu- 
lent intent  and  purpose  of  securing  decedent's  signa- 
ture thereto,  at  such  time  or  times  as  appellant 
should  find  favorable  opportunity ;  that  decedent  was 
illiterate,  and  at  the  times  in  question  could  not  read 
script  or  write  his  naloae  without  great  difficulty,  all 
of  which  facts  were  fully  known  to  appellant ;  that  at 
different  times  while  appellant  was  acting  as  the  rep- 
resentative and  advisor  of  decedent,  and  transacting 
all  of  his  business,  he  presented  said  deeds  and  leases 
to  decedent  and  demanded  and  obtained  his  signa- 
ture thereto  upon  the  fraudulent  pretext  and  repre- 
sentation that  the  same  were  papers  necessary  for 
decedent  to  sign  to  permit  appellant  to  carry  out  and 
perform  the  business  affairs  of  decedent  entrusted  to 
him;  that  decedent  signed  the  same  fully  believing 
that  they  were  of  the  character  so  represented  by 
appellant  and  without  any  knowledge  of  their  true 
character,  and  for  no  other  purpose  whatever;  that 
decedent  received  no  consideration  whatever  for  the 
execution  of  either  of  said  deeds  or  leases;  that 
appellant  withheld  such  instruments  from  record, 
and  thereafter  continued  to  advise  and  direct  dece- 
dent in  the  management  of  his  property,  made  no 
claim  thereto,  and  did  not  by  word  or  conduct  on  his 
part  give  decedent  any  intimation  that  he  claimed 
any  title  or  interest  thereto ;  that  decedent  continued 
to  receive  the  rents  and  profits  of  said  property  until 
he  went  temporarily  to  California  in  1909,  when  he 
authorized  appellant  to  collect  the  same,  and  he  has 
since  continued  to  do  so.  That  said  instruments 
were  so  procured  from  1905  to  1908,  but  were  not 
recorded  until  February,  1913 ;  that  decedent  learned 
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for  the  first  time  of  the  existence  and  nature  of  said 
instruments  shortly  after  they  were  recorded;  that 
he  thereupon  demanded  of  appellant  a  return  of  his 
property  and  a  cancellation  of  said  instruments^  all 
of  which  was  refused  by  appellant,  and  thereupon 
decedent  instituted  this  suit. 

Appellant's  second  and  third  assignments  of  error 
challenge  the  correctness  of  each  of  the  conclusions 
of  law.  The  only  point  made  against  such  conclu- 
sions in  appellant's  brief  is  that  'Hhe  plaintiff  did 
not  restore,  or  offer  to  restore,  anything  which  he 
received  from  the  defendant,  in  consideration  of  the 
execution  of  the  deeds,  and  there  was  no  attempt  to 
place  the  parties  in  statu  quo. ' ' 

By  excepting  to  the  conclusions  of  law  appellant 

concedes  that  the  facts  within  the  issues  are  fully  and 

correctly  found.     The  court  expressly  finds 

3.  that  each  of  the  deeds  was  procured  by  fraud 
and  ** without  consideration.''  Having  re- 
ceived no  consideration,  there  was  nothing  to  return. 
Woods  V.  Shearer  (1914),  56  Ind.  App.  650, 105  N.  E. 
917;  Cols  on  v.  Smith  (1857),  9  Ind.  8, 13. 

Under  the  assignment  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial,  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  sustain  the 
decision  of  the  court  is  discussed. 

Appellant  contends  that  there  is  no  evidence  tend- 
ing to  prove  fraud;  that  there  is  no  presumption  of 
fraud,  and  the  burden  was  on  appellee  to  prove  the 
same.  The  evidence  is  long,  very  complicated,  and 
to  some  extent  contradictory.  The  examination  of 
Christian  P.  Gish  was  taken  before  his  death  and 
used  as  evidence.  Among  other  things,  it  shows  that 
he  was  eighty-five  years  of  age,  and  owned  valuable 
property,  on  which  he  collected  the  rents  himself 
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until  he  went  to  California  in  1909;  that  after  that 
time  his  son,  appellant,  collected  them ;  that  he  had  a 
savings  account  in  which  his  son  told  him  he  was 
placing  his  money,  and  he  did  not  know  his  son 
claimed  the  money  until  the  suit  was  begun ;  that  he 
had  never  been  able  to  read  writing,  except  some- 
thing very  plain  in  large  letters;  that  for  several 
years  before  his  death  his  son  transacted  most  of  his 
business,  and  he  had  full  confidence  in  him;  that  his 
son  read  over  to  him  papers  which  he  said  were 
necessary  to  be  signed  by  him  in  the  transaction  of 
his  business;  that  he  never  signed  any  deed  or  other 
paper  that  he  knew  or  understood  conveyed  or  leased 
his  property  to  appellant,  and  never  at  any  time  had 
any  intention  to  give  or  convey  to  him  all  his  prop- 
erty; that  he  never  assigned  certain  rental  leases  to 
appellant;  that  appellant  might  have  gotten  him  to 
sign  something  and  told  him  what  it  was  and  it  was 
not  what  he  represented  it  to  be;  that  appellant 
never  talked  to  him  about  a  deed  for  the  Sibley  prop- 
erty, or  told  him  that  such  a  deed  had  been  made, 
and  did  not  treat  him  in  a  professional  way. 

There  is  evidence  tending  to  show  that  all  the 
deeds  and  leases  were  in  appellant's  own  handwrit- 
ing; that  when  they  were  acknowledged  appellant 
told  the  notary  the  papers  had  been  read  by  his 
father  and  he  wanted  to  acknowledge  his  signature ; 
that  the  instruments  were  not  read  by  or  to  the  dece- 
dent in  the  presence  of  the  notary;  that  appellant 
used  a  considerable  amount  of  money  collected  from 
rentals  and  drew  money  from  his  father's  savings 
account  and  used  it  himself;  that  the  deeds  and 
leases  so  executed  as  aforesaid  covered  all  of  dece- 
dent's property. 

On  the  subject  of  the  consideration,  there  were  cer- 
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tain  notes  purporting  to  be  payable  to  appellant  by 
his  father,  but  there  was  evidence  tending  to  show 
that  they  were  not  genuine ;  that  during  the  lifetime 
of  a  deceased  son,  Christian  P.  Gish  had  signed  his 
name  to  certain  notes  in  blank  to  be  used  by  such  son 
in  certain  business  transactions ;  that  after  the  death 
of  this  son  some  of  such  notes  so  signed  in  blank 
came  into  the  possession  of  appellant  and  were  there- 
after filled  in  without  the  knowledge  or  consent  of 
the  decedent,  and  were  the  notes  on  which  appellant 
based  his  claim,  in  part,  at  least  to  a  consideration 
moving  from  him  to  his  father. 

In  general  it  may  be  asserted  that  there  is  evidence 
strongly  tending  to  prove  every  material  allegation 
of  the  complaint.  Some  of  it  is  contradictory  and 
some  circumstantial,  but  in  view  of  the  law  applicable 
to  the  case,  we  cannot  say  that  there  is  a  total  failure 
of  proof  as  to  any  material  fact. 

Where  the  facts  proved  might  lead  to  different  con- 
clusions and  the  trial  court  has  drawn  certain  infer- 
ences reasonably  deducible  from  the  evidence, 

4.  this  court  will  not  reverse  the  judgment  for 
insufficiency  of  the  evidence  to  prove  the  facts 

so  inferred.  Bronnenhurg  v.  Indiana  Union  Trac- 
tion Co.  (1915),  59  Ind.  App.  495,  109  N.  E.  784; 
Johnson  v.  Allispaugh  (1914),  58  Ind.  App.  83,  107 
N.  E.  686 ;  Western  Union  Tel.  Co.  v.  Louisville,  etc., 
R.  Co.  (1915),  183  Ind.  258, 108  N.  E.  951. 

The  facts  of  this  case  conclusively  show  the  rela- 
tion of  father  and  son,  and  that  the  father  entrusted 
the  transaction  of  his  business  to  appellant, 

5.  his  son,  and  imposed  in  him  absolute  confi- 
dence for  many  years  prior  tp  the  time  he 

learned  of  his  claim  to  his  property.  The  evidence 
is  sufficient  also  to  show  the  relation  of  principal  and 
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agent.  In  this  confidential  relation,  the  son,  by  rea- 
son of  his  education,  strength  and  business  ability, 
and  the  age,  illiteracy  and  declining  strength  of  his 
father,  occupied  the  superior  position,  and  in  the 
transactions  in  controversy  the  son  obtained  a  sub- 
stantial advantage.  That  he  obtained  such  advan- 
tage is  not  questioned,  for  on  his  o^vn  theory,  if  the 
deeds  and  leases  are  sustained,  he  will  secure  all  his 
father's  property  for  an  inadequate  consideration. 
The  court  found — ^and  there  is  evidence  to  sustain  the 
finding — that  there  was  no  consideration  for  the 
alleged  execution  of  the  instruments  by  which  appel- 
lant claims  such  property. 

Where  such  confidential  relation  elists,  and  it 
appears  that  the  party  occupying  the  superior  posi- 
tion has  dealt  with  the  one  to  whom  he  owes  a  duty, 
arising  out  of  such  relation,  and  has  gained  a  sub- 
stantial advantage  thereby,  the  burden  is  on  the  one 
who  holds  such  superior  position  to  prove  that  he 
acted  in  perfect  good  faith,  gave  to  the  other  party 
full  and  accurate  information  possessed  by  him,  took 
no  advantage  of  his  knowledge,  or  of  his  influence 
over  the  other  party,  and  that  the  transaction 
involved  was  fair,  well  understood  and  voluntarily 
carried  out  by  the  person  to  whom  he  owed  such 
duty.  Teegarden  v.  Ristine  (1914),  57  Ind.  App.  158, 
164, 106  N.  E.  641,  and  cases  cited. 

The  facts  of  this  case  are  such  as  to  invoke  the  doc- 
trine of  constructive  fraud.  Where  such  confiden- 
tial relation  is  shown,  and  it  also  appears  that  in 
dealings  between  the  parties  sustaining  such  relation 
the  dominant  party  has  gained  a  substantial  advan- 
tage, fraud  is  presumed,  and  the  party  occupying  the 
superior  position  will  not  be  permitted  to  retain  the 
advantage  so  obtained  unless  he  shows  by  satisfac- 
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tory  proof  that  he  dealt  fairly,  honestly,  gave  full 
and  accurate  information,  took  no  advantage  of  his 
confidential  relation,  and  that  the  other  party  freely 
and  voluntarily  entered  into  and  carried  out  the 
transaction.  Keys  v.  McDowell  (1913),  54  Ind.  App. 
263, 100  N.  E.  385 ;  Gorham  v.  Gorham  (1913),  54  Ind. 
App.  408,  413,  414,  103  N.  E.  16;  Slayback  v.  Witt 
(1898),  151  Ind.  376,  385,  50  N.  E.  389. 

In  the  case  at  bar  the  question  does  not  turn  upon 
the  mere  relation  of  parent  and  child,  as  in  many 
instances.  Here  the  facts  show  an  agency  and  an 
active  and  persistent  effort  to  gain  an  advantage  by 
an  abuse  of  the  confidence  placed  in  the  son,  the  agent 
by  the  father,  the  principal. 

The  evidence  sustains  the  decision  and  the  judg- 
ment is  not  contrary  to  law.  No  reversible  error  is 
,  shown. 

Judgment  affirmed. 

Note. — ^Reported  in  113  N.  E.  394.  Presumption  and  burden  of 
proof  of  undue  influence  in  case  of  conveyance  inter  vivos  by  parent 
to  child,  17  Ann.  Cas.  089,  Ann.  Cas.  1915D  711,  1918B  457. 
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[No.  9,084.    Filed  November  24,  1916.    Rehearing  denied  February 
21,  1917.    Transfer  denied  January  18,  1918.] 

1.  Appeal. — Waiver  of  Error, — Necessary  Parties, — Jurisdictional 
Defects. — Although  appellees,  by  filing  a  petition  for  an  extension 
of  time  to  file  briefs,  waived  their  right  under  the  rules  of  court 
to  file  a  motion  to  dismiss  the  appeal,  and  so  far  as  they  could  do 
so,  conferred  on  the  appellate  court  the  right  to  dispose  of  the 
appeal  upon  its  merits,  they  could  not,  by  such  petition. and 
waiver,  confer  upon  the  appellate  tribunal  Jurisdiction  of  a  party 
who  was  not  before  it,  either  as  appellant  or  appellee,    p.  517. 

2.  Appeal. — Parties, — Determination, — In  determining  who  are 
IMirties  to  the  Judgment  appealed  from,  the  appellate  tribunal 
will  look  through  the  record  to  the  pleadings  and,  if  necessary,  to 
the  summons,    p.  517. 
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3.  Appeal. — Parties. — DeterminatUm. — Where  intervener  made  a 
company  a  party  defendant  to  his  petition,  and  the  record  showed 
an  appearance  by  the  company  and  its  receiver,  it  was,  in  fact,  a 
party,  even  though  the  intervener  did  not  intend  to  make  the 
company  a  defendant  except  through  its  receiver,  and  did  not  ask 
for  summons  upon  it    p.  518. 

4.  Appeal. — Parties. — Determination. — ^Where  a  company  was  made 
a  party  defendant  by  an  intervening  petition,  and  entered  an 

t 

appearance,  though  not  served  with  summons,  the  fact  that  no 
answer  was  filed  by  such  defendant  will  not  control  affirmative 
facts  disclosed  by  the  record  which  show  that  it  was,  in  fact,  a 
party  to  the  action,    p.  519. 

5.  Appeal. — Necessary  Parties. — The  finding  and  conclusions  of 
law  are  effective  only  so  far  as  they  are  carried  into  the  Judg- 
ment, and  only  parties  to  the  Judgment  are  necessary  parties  on 
appeal,    p.  519. 

6.  Appeal. — Necessary  Parties. — ^A  Judgment  that  intervener  take 
nothing  was  a  Judgment  against  him  and  in  favor  of  all  the 
defendants  to  his  action,  and  they  were  all  necessary  parties  to 
his  appeal    p.  519. 

7.  Appeal. — Necessary  Parties. — Where  there  was  a  Judgment  that 
an  intervener  take  nothing  by  his  action,  but  the  Judgment  against 
him  for  costs  was  in  favor  of  only  part  of  the  defendants,  the 
Judgment  on  the  merits  would  control  that  for  costs  in  deter- 
mining who  were  necessary  parties  to  an  appeal,  so  that  all 
defendants  were  necessary  parties,    p.  519. 

8.  Appeal. — Necessary  Parties. — Defendants. — ^Where  Intervener 
made  a  company  a  party  defendant  to  his  petition,  he  cannot 
on  appeal  urge  that  it  was  not  a  necessary  party  below,  and, 
therefore,  not  a  necessary  party  to  an  appeal,    p.  520. 

9.  Appeal. — Dismissal. — Omission  of  Necessary  Parties. — ^Where  a 
company,  a  defendant  below  and  interested  in  maintaining  the 
Judgment  in  its  favor,  was  not  made  a  party  to  the  appeal,  the 
appellate  court  is  without  Jurisdiction  to  disturb  the  Judgment, 
and  the  appeal  must  be  dismissed,    p.  521. 

From  DeKalb  Circuit  Court;  Frank  M.  Powers, 
Judge. 

Action  by  the  Savings  Loan  and  Trust  Company 
against  the  Auburn  Creamery  Company  in  which  a 
receiver  was  appointed  for  defendant  company.  The 
receiver  petitioned  to  sue  or  defend  against  W.  W. 
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Spangler,  who  asserted  ownership  of  lands  claimei 
by  defendant  company,  and  Spangler  intervened. 
Prom  the  judgment  rendered,  Spangler  appeals. 
Appeal  dismissed. 

P.  V.  Hoffman  and  Willis  Rhoades,  for  appellant. 

James  E.  Pomeroy,  Isaac  M.  Zent,  Link  S  Afkin- 
son  and  Leonard,  Rose  £  Zollars,  for  appellees. 

HoTTEL,  P.  J. — On  August  8,  1913,  the  Savings 
Loan  and  Trust  Company,  a  corporation  engaged  in 
the  banking  and  trust  company  business,  in  the  city 
of  Auburn,  Indiana,  and  hereinafter  referred  to  as 
the  *' trust  company,''  brought  suit  against  the 
Auburn  Creamery  Company,  a  corporation,  herein- 
after referred  to  as  the  ** creamery  company,'*  in 
which  it  sought  to  recover  upon  four  notes  and  to 
foreclose  a  mortgage,  given  to  secure  the  same  by  the 
latter  to  the  former  company,  and  also  asking  for  the 
appointment  of  a  receiver  for  the  creamery  company. 
On  August  20,  1914,  Michael  Boland  was  appointed 
receiver,  and  the  cause  was  continued  as  to  the  fore- 
closure proceeding. 

On  August  27,  said  receiver  accepted  said  trust 
and  filed  his  bond  therein,  which  was  approved  by 
the  court,  whereupon  said  receiver  filed  a  petition 
showing  that  the  creamery  plant,  which  had  been 
operated  by  said  creamery  company,  was  abandoned, 
and  asking  an  order  of  the  court  authorizing  him  to 
rent  the  same,  which  petition  was  granted  and  the 
receiver  authorized  to  rent  said  plant  until  the  fur- 
ther order  of  the  court.  On  November  13,  1913,  the 
receiver  filed  a  petition,  in  which  he  showed  to  the 
court  that  the  said  creamery  company  was  the  owner 
of  the  real  estate  on  which  its  said  plant  was  located. 
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yi  DeKalb  county,  Indiana,  describing  it,  the  same 
being  the  real  estate  involved  in  said  foreclosure 
suit.  The  petition  also  alleged  that  the  receiver  was 
in  possession  of  said  real  estate;  that  one  W.  W. 
Spangler,  the  appellant,  hereinafter  referred  to  as 
* '  S, ' '  asserts  title  to  and  claims  to  be  the  owner  in  fee 
simple  thereof,  and  has  instituted  an  action  in  the 
DeKalb  Circuit  Court  against  said  creamery  com- 
pany and  said  receiver  to  quiet  title  thereto ;  that  the 
claims  of  S  are  unfounded,  etc.,  and  an  order  of  said 
court  is  asked  directing  said  receiver  to  institute 
action  at  law  or  suit  in  equity,  either  as  an  original 
action  or  as  a  cross-complaint  in  said  action  brought 
by  S,  as  in  the  judgment  of  the  receiver's  counsel 
may  be  necessary,  to  quiet  any  title,  legal  or  equit- 
able, of  the  creamery  company,  and  to  enforce  any 
claims  which  such  company  may  have  for  specific 
performance  of  any  contract  with  S. 

This  petition  was  examined  and  approved  by  the 
court.  On  January  26,  1914,  appears  the  following 
entry  of  the  proceedings  had  in  the  receivership  pro- 
ceedings, to  wit:  ** Comes  now  William  W.  Spang- 
ler and  files  an  intervening  petition  making  the  Sav- 
ings, Loan  and  Trust  Company,  Auburn  Creamery 
Company  and  Michael  Boland  its  receiver  and 
Isaac  M.  Zent,  Thomas  A.  Carter  and  Simon  Trovin- 
ger  parties  and  a  summons  is  now  ordered  issued  for 
all  of  said  defendants  except  Michael  Boland, 
Receiver  of  Auburn  Creamery  Company,  returnable 
on  the  first  day  of  the  March  term,  1914,  of  this  court 
Which  intervening  petition  is  in  these  words  as  fol- 
lows to  wit: — '* 

This  petition  bears  the  title  of  the  original  action, 
viz.,  **  Savings  Loan  &  Trust  Co.  v.  Auburn  Creamery 
Company,*'  and  alleges  that  S,  for  his  intervening 


NOVEMBER  TERM,  1917.  513 

Spangler  17.  Savings  Loan,  etc,  CJo. — 66  Ind.  App.  609. 

petition  in  said  action,  ^^  complains  of  the  Auburn 
Creamery  Company  and  Michael  Boland  its  receiver 
and  says  that  your  intervening  petitioner  is  the 
owner  in  fee  simple  of  etc,  (describing  said  real 
estate^ ;  that  the  creamery  company,  through  its 
receiver,  Michael  Boland,  is  asking  an  order  to  sell 
said  property  for  the  purpose  of  paying  the  debts  of 
such  company,  and  thereby  casting  a  cloud  on  the 
title  of  S ;  that  the  trust  company  is  claiming  to  have 
a  mortgage  lien  on  said  property  executed  by  said 
creamery  company ;  that  such  mortgage  was  not  exe- 
cuted by  the  creamery  company ;  that  such  company 
had  no  title  to  said  real  estate,  either  legal  or  equit- 
able, at  the  time  of  or  since  the  execution  of  said 
mortgage ;  that  Isaac  M.  Zent,  Thomas  A.  Carter  and 
Simon  Trovinger  claim  an  interest  in  said  property 
by  virtue  of  a  written  contract  between  them  and  S, 
which  contract  is  void  because  of  their  failure  to 
comply  with  the  terms  thereof;  that  such  contract 
casts  a  cloud  upon  the  title  of  S ;  that  the  creamery 
company,  through  and  by  virtue  of  such  contract 
daims  to  be  the  equitable  owner  of  said  property, 
which  claim  is  unfounded,  etc.  Prayer  that  the 
receiver  be  enjoined  and  restrained  from  selling  said 
property,  or  setting  up  any  title  to  it  or  right  or  lien 
upon  it,  and  that  said  •  •  •  Trust  Company,  said 
•  •  •  Zent,  •  •  •  Carter  and  *  •  •  Tro- 
vinger  be  made  parties  to  this  petition  to  answer 
concerning  their  interest  in  said  property  and  for 
other  proper  relief. 

The  entry  of  March  3,  1914,  shows  an  appearance 
to  the  petition  of  S  by  J.  E.  Pomeroy  for  Carter  and 
Trovinger,  service  on  Zent,  and  a  default  as  to  him, 
and  the  following  further  appearance:    "Come  now 

Vol.  66—33 
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liink  and  Atkinson  and  appear  for  the  Savings  Loan 
&  Trust  Company,  Auburn  Creamery  Company  and 
Receiver  to  the  intervening  petition  of  William 
Spangler/' 

Carter  and  Trovinger  filed  an  answer  in  general 
denial  and  also  a  pleading  designated  an  interven- 
ing cross-complainty  in  which  they  allege  that  they 
and  Zenty  as  trustees,  own  the  equitable  title  to  the 
real  estate  involved ;  that  on  April  21,  1909,  they,  as 
trustees,  entered  into  a  contract  with  S  for  the  pur- 
chase of  said  real  estate,  which  contract  is  set  out 
and  made  part  of  said  cross-complaint;  that  they 
took  possession  of  said  real  estate  under  said  con- 
tract and  made  valuable  and  lasting  improvements 
thereon;  that  they  are,  and  at  all  times  have  been, 
ready  and  willing  to  perform  their  part  of  said  con- 
tract, and  are  entitled  to  a  deed  to  said  real  estate ; 
that  S  has  refused  and  neglected  to  make  such  deed ; 
that  they  are  ready  and  willing  to  pay  to  S  whatever 
sum  the  court  may  find  to  be  due  to  him;  that  their 
codefendants,  S,  the  trust  company,  and  the  cream- 
ery company  by  said  receiver,  are  each  claiming  an 
interest  in  said  land  and  asserting  some  title  or  lien 
adverse,  etc.,  which  are  unfounded  and  without 
right.  Prayer  for  judgment  for  cross-complainants, 
that  their  title  be  quieted  as  against  all  claims  and 
liens  of  S,  and  against  said  codefendants.  Savings 
Loan  and  Trust  Company  and  the  Auburn  Creamery 
Company,  by  Michael  Boland,  receiver,  that  the 
court  determine  the  amount  due  S  from  cross-com- 
plainants, and  that,  upon  the  paymem  of  such  sum, 
S  be  ordered  to  execute  a  deed  to  cross-complainants 
to  said  real  estate,  and  upon  his  failure  to  do  so,  that 
a  commissioner  be  appointed  to  execute  such  deed, 
etc 
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S  filed  an  answer  to  said  cross-complaint,  admit- 
ting its  allegations  in  so  far  as  they  affect  the  rights 
of  Trovinger,  Carter  and  Zent,  as  trustees  in  said 
contract,  and  alleging  his  willingness  to  convey  said 
property  to  said  parties  upon  the  payment  of  said 
purchase  money,  and  denying  that  said  ^^  Auburn 
Creamery  Co.  or  its  receiver  Michael  Boland*'  or  the 
trust  company  have  any  interest  in  said  property. 
Michael  Bolarid,  receiver  of  the  creamery  company, 
and  the  trust  company,  each  appeared  to  said  cross- 
complaint  of  Trovinger  and  Carter,  and  filed  an 
answer  to  such  cross-complaint,  and  to  the  interven- 
ing petition  of  S. 

Upon  the  motion  of  the  receiver,  the  causes  of 
action  in  said  intervening  petition '  of  S,  and  said 
cross-complaint  of  Carter  and  Trovinger,  were  con- 
solidated for  the  purposes  of  trial. 

S,  the  receiver,  and  said  cross-complainants  each 
respectively  asked  for  a  special  finding  of  facts  and 
conclusions  of  law.  Whereupon  the  cause  was  sub- 
mitted to  the  court  for  trial,  and  after  hearing  the 
evidence,  the  court  returned  a  special  finding  of 
facts. 

This  finding  is  lengthy,  and  is  not  necessary  to  our 
disposition  of  the  appeal. 

The  concl^sions  of  law  are  as  follows :  "1.  That 
the  intervening  petitioner  William  W.  Spangler  has 
no  title  to  or  lien  upon  real  estate  described  and  set 
out  in  the  findings  of  fact  and  shotdd  not  recover  on 
his  intervening  petition  herein.  2.  That  the  inter- 
vening petitioners  Thomas  A.  Carter  and  Simon 
Trovinger  have  no  title  to  or  lien 'upon  said  real 
estate  in  controversy  and  set  out,  and  should  not 
recover  upon  their  intervening  petition  herein.  3. 
That  each  of  the  intervening  petitioners,  WUliam  W. 


516  APPELLATE  COUBT  OP  INDIANA, 

Spangler  t?.  Savings  Loan,  etc,  Go. — 06  Ind.  App.  609. 

Spangler,  Thomas  A,  Carter,  Simon  Trovinger 
should  take  nothing  hy  their  petitions  and  actions 
herein.  4.  That  the  Savings  Loan  &  Trust  Com- 
pany, The  Auburn  Creamery  Company  and  Michael 
Boland  Receiver  should  recover  of  said  interveners 
and  petitioners  their  costs,  made  and  taxed  at 
dollars. 

The  judgment  is  as  follows:  *ilt  is  therefore  con- 
sidered, adjudged  and  decreed  by  the  court  upon  the 
special  findings  of  fact  and  conclusions  of  law,  that 
the  intervener,  William  W.  Spangler  take  nothing  hy 
his  action  herein  and  that  the  Savings,  Loan  &  Trust 
Company  and  Michael  Boland,  Receiver  of  Auburn 
Creamery  Company  recover  of  and  from  said  inter- 
vener, William  W.  Spangler,  their  costs  herein  made 
and  taxed  at dollars. 

**It  is  further  adjudged  and  decreed  by  the  court 
that  the  defendants  and  cross  interveners,  Thomas 
A.  Carter  and  Simon  Trovinger  take  nothing  by 
their  cross-petition  herein  and  that  the  defendants. 
Savings,  Loan  &  Trust  Company  and  Michael 
Boland,  Receiver  of  Auburn  Creamery  Company, 
recover  of  and  from  said  defendants  and  cross-inter- 
veners,   Thomas  A.   Carter  and   Simon   Trovinger 

their  costs  herein  made,  and  taxed  at 

dollars. '* 

S  alone  appeals  and  makes  the  trust  company, 
**  Michael  Boland,  receiver  of  the  Auburn  Creamery 
Company,  *'  Carter,  Trovinger  and  Zent,  appellees. 
The  Auburn  Creamery  Company  is  not  made  an 
appellee.  The  appeal  is  a  vacation  appeal,  and  it  is 
suggested  by  those  who  are  made  appellees  that  such 
company  is  a  necessary  appellee  and  that  appellant's 
failure  to  so  include  it  in  the  assigimient  of  errors 
deprives  this  court  of  jurisdiction  of  the  appeaL 
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In  answer  to  this  objection,  appellant  insists  in 
effect  that  appellees  are  in  no  position  to  urge  it,  and 
that,  in  any  event,  the  Anbum  Creamery  Company 
was  not  a  necessary  party  below,  and  was  not  in  fact 
a  party  defendant,  and,  hence,  not  a  necessary 
appellee. 

Appellajit's  first  contention  is  based  on  the  fact 

that  appellees  filed  a  petition  asking  an  extension  of 

time  in  which  to  file  their  briefs,  in  which  they 

1.  were  required  to,  and  did,  say  in  effect  that 
no  motion  to  dismiss  would  be  filed  by  them, 

and  that  their  brief  would  be  upon  the  merits  of  the 
case.  By  such  petition,  appellees  waived  their  right 
to  file  any  motion  to  dismiss,  and  so  far  as  was  with- 
in their  power  to  do  so,  conferred  upon  this  court  the 
right  to  dispose  of  the  appeal  upon  its  merits.  It 
was,  however,  beyond  their  power,  by  such  petition 
and  waiver,  to  confer  upon  this  court  jurisdiction  of 
a  party  who  was  not  before  it,  either  as  appellant  or 
appellee.  Midland  R.  Co.  v.  St.  Clair  (1895),  144 
Ind.  363,  369, 42  N.  E.  214. 

This  brings  us  to  appellant's  second  contention, 
which  has  two  phases,  viz.:  (1)  That  the  creamery 
company  was  not  a  necessary  party  below,  and,  for 
this  reason,  not  a  necessary  appellee;  (2)  that  it  was 
not  in  fact  made  a  defendant  below,  and  hence 
should  not  be  made  an  appellee  in  this  court. 

First  addressing  ourselves  to  the  second  branch  of 

this  contention,  it  is  true,  as  appellant  insists,  that, 

in  determining  who  are  parties  to  the  judg- 

2.  ment  appealed  from,  **the  appellate  tribunal 
will  look  through  the  record  to  the  pleadings 

and  if  necessary  to  the  summons.*'  Bozeman  v.  Cale 
(1894),  139  Ind.  187,  35  N.  E.  828;  City  of  Decatur  v. 
Eady  (1914),  (Ind.  App.),  105  N.  E.  590. 
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We  are  unable  to  see  how  appellant  is  benefited  by 

this  rule.    The  record  entry  of  January  25,  supra, 

showing  the  filing  of  appellant *s  petition,  dis- 

3.  closes  that  he  made  both  the  creamery  com- 
pany and  the  receiver  thereof  parties  to  his 
petition,  and  that  summons  was  ordered  for  all 
defendants  except  said  receiver.  In  his.  petition 
appellant  complains  of  both  the  creamery  company 
and  its  receiver,  Michael  Boland,  and  the  record 
entry  of  March  3,  quoted  supra,  shows  an  appearance 
by  both  the  creamery  company  and  such  receiver. 
Conclusion  of  law  No.  4,  supra,  is  a  conclusion  in 
favor  of  both  the  creamery  company  and  its  said 
receiver,  that  they  both  *  *  recover  of  said  interveners 
and  petitioners  their  costs.  *'  These  afltenative 
facts,  disclosed  by  the  record,  leave  little  ground  for 
appellant's  contention  that  the  creamery  company 
was  made  a  defendant  through  its  receiver  alone. 

Appellant  attaches  importance  to  the  fact  that  no 
smnmons  was  asked  or  had  upon  the  creamery  com- 
pany. This  fact  is  consistent  with  his  contention 
that  it  was  not  his  intention  to  make  the  creamery 
company  a  defendant  to  his  intervening  petition,  but 
it  is  inconsistent  with  the  express  averment  of  his 
petition,  indicated  supra,  and  with  the  record  entries, 
supra,  which  expressly  show  that  such  company  was 
made  a  party  to  such  petition  and  appeared  thereto. 
While  it  is  true  that  this  court,  where  necesary,  will 
go  back  to  the  smnmons  to  ascertain  who  were  the 
parties  to  the  judgment  below,  there  is  no  necessity 
to  do  so  in  this  case,  because  the  record  shows  an 
appearance  to  said  petition  by  said  creamery  com- 
pany. 

Appellant  also  attaches  some  importance  to  the 
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fact  that  no  answer  was  filed  by  the  creamery  com- 
pany, it  being  insisted  that  this  shows  that  the 

4.  creamery  company  was  Hot  regarded  as  a 
party.    While  this  fact  may  lend  some  support 

to  appellant's  contention,  it  cannot  control  said 
aflSrmative  facts  disclosed  by  the  record. 

**The  voluntary  •  submission  of  a  cause  for  trial 
waives  the  failure  to  file  pleadings  forming  an 
issue."  Hose  v.  Allwein  (1883),  91  Ind.  497,  501; 
Farmers  Loan,  etc.,  Co.  v.  Canada,  etc.,  R.  Co.  (1891), 
127  Ind.  250,  254,  26  N.  E.  784,  11  L.  R.  A.  740; 
Purple  V.  Farrington  (1889),  119  Ind.  164,  169,  21 
N.  E.  543, 4  L.  R.  A.  535. 

It  is  further  contended  by  appellant  that  there  is 

no  judgment  against  the  creamery  company.    It  is 

true  that  the  finding  and  conclusions  of  law 

5.  are  effective  only  so  far  as  they  are  carried 
into  the  judgment,  and  that  only  parties  to  the 
judgment  are  necessary  parties  to  the  appeal. 

6.  Lowe  V.  Turpie  (1896),  147  Ind.  652,  692,  44 
N.  E.  25,  47  N.  E.  150,  37  L.  R.  A.  233,  and 

cases  there  cited.  In  this  case  there  is  a  judgment 
that  S  **take  nothing  by  his  action  herein.*'  This  is 
necessarily  a  Judgment  against  S,  and  in  favor  of  all 
the  defendants  to  his  action,  includijig  the  creamery 
company. 

True,  the  judgment  for  costs  against  S  is  in  favor 
of  the  trust  company  and  the  receiver  of  the  cream- 
ery company  alone,  but  this  fact  is  not  of  con- 

7.  trolling  importance  in  determining  who  were 
parties  to  the  judgment  on  the  merits.    The 

judgment  for  costs  is  merely  incidental  to  the  judg- 
ment on  the  merits,  and  instead  of  the  former  con- 
trolling the  latter,  it,  the  judgment  for  costs,  is  con- 
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trolled  by  and  should  follow  the  judgment  on  the 
merits.  Neyens  v.  Flesher  (1906),  39  Bid,  App.  399, 
403, 79  N.  E.  1087,  and  cases  there  dted. 

As  to  the  first  phase,  supra,  of  appellant's  conten- 
tion, it  is  sufficient  to  say  that  it  is  not  necessary  that 
we  should  determine  whether  the  creamery 

8.  company  was  a  necessary  defendant  to  appel- 
lant's intervening  petition.  However,  we  cite 
the  following  authorities,  as  tending  to  throw  some 
light  on  this  question:  Kokomo  St.  R.  Co.  v.  Pitts- 
hurgh,  etc.,  R.  Co.  (1900),  25  Ind.  App.  335,  336,  58 
N.  E.  211;  McFarland  v.  Pierce  (1898),  151  Ind.  546, 
45  N.  E.  706,  47  N.  E.  1 ;  Mueller  v.  StinesvUle,  etc., 
Stone  Co.  (1899),  154  Ind.  230,  56  N.  E.  222;  Durhin 
V.  Northwestern  Scraper  Co.  (1905),  36  Ind.  App. 
123,  134,  73  N.  E.  297;  Henry  v.  Epstein  (1912),  50 
Ind.  App.  660,  666,  95  N.  E.  275 ;  PUliod  v.  Angola  R., 
etc.,  Co.  (1910),  46  Ind.  App.  719,  728,  729,  91  N.  E. 
829*;  Northern  Pacific,  etc.,  Co.  v.  Heflin  (1897),  83 
Fed.  93,  94,  27  C.  C.  A.  460;  Ohio,  etc.,  R.  Co.  v.  Nick- 
less  (1880),  71  Ind.  271,  276;  Chemical  Nat.  Bank  v. 
Hartford  Deposit  Co.  (1895),  161  U.  S.  1, 16  Sup.  Ct 
439,  40  L.  Ed.  595;  Pringle  v.  Woolworth  (1882),  90 
N.  Y.  502,  510 ;  Johnson  v.  Southern,  etc.,  Loan  Assn. 
(1899),  (C.  C),  99  Fed.  646,  649;  Thompson,  Corpo- 
rations  §§6893-6903;  23  Am.  and  Eng.  Ency.  Law 
(2d  ed.)  1041  et  seq.,  1122  et  seq. 

The  creamery  company  was,  under  the  authorities 
cited,  at  least  a  proper  party  defendant,  and  in  any 
event,  in  his  petition,  appellant  included  it  as  one  of 
the  parties  complained  of,  and  hence,  is  now  in  no 
position  to  be  heard  to  say  that  it  was  not  a  proper 
party  defendant  thereto.  Clearspring  Tp.  v.  Blough 
(1909),  173  Ind.  15,  88  N.  E.  511,  513,  89  N.  E.  369. 

The  creamery  company,  being  a  defendant  below, 
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and  a  party  to  and  interested  in  maintaining  the 
judgment  appealed  from,  is  a  necessary  appel- 

9.  lee  in  this  court,  and  the  failure  to  make  it 
such  leaves  this  court  without  authority  or 
jurisdiction  to  disturb  such  judgment  as  to  it,  and 
hence  necessitates  a  dismissal  of  the  appeal. 

Assuming,  however,  that  the  court  has  jurisdiction 
to  determine  the  appeal  on  its  merits,  the  judgment 
below  would  have  to  be  affirmed.  Appellant,  both  in 
oral  argument  and  in  his  brief,  predicates  his  right 
to  a  reversal  of  the  judgment  below  upon  the  ground 
that  neither  the  findings  nor  the  evidence  shows  that 
the*  creamery  company  ever  had  either  a  legal  or 
equitable  title  to  the  real  estate  in  controversy.  We 
are  convinced  that  under  the  law  applicable  to  the 
facts  shown  both  by  the  finding  and  the  evidence,  the 
trial  court  was  warranted  in  concluding  that  such 
company  at  least  had  the  equitable  title  to  the  real 
estate  involved.  However,  for  the  reasons  already 
indicated,  the  appeal  must  be  and  is  dismissed. 

Note.-— Reported  In  114  N.  B.  105. 


BOOKEB  ET  AL  V.  LaKE   EbIE   AND  WeSTEBN  BaILBOAD 

Company  et  al. 

[No.  9,438.    FUed  February  2,  1917.     Rehearing  denied  April  18, 
1917.    Transfer  denied  January  18,  1918.] 

1.  Master  and  Sebvant. — Independent  Contractor. — Muster's  LiO' 
hiUtp. — Ordinarily,  a  contractee  is  not  responsible  for  the  acts  of 
an  independent  contractor  to  whom  he  has  let  a  particular  work 
where  he  reserves  to  himself  no  control  over  the  same  except  the 
right  to  see  that  it  conforms  to  a  particular  standard,    p.  526. 

2.  Railboads. — Contracts, — Validity, — Duties  Imposed  hy  Charter. 
— Delegation, — A  railroad  company  cannot  by  contract  relieve 
itself  from  a  duty  to  the  public,  imposed  by  charter,  without  the 
state's  consent,    p.  527. 
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3.  Masteb  and  Servant. — Trespass  hy  Independent  Contractor, — 
lAabiUiy  ot  BaUroad. — ^Where  a  railroad  company  engaged  in  a 
grade  separation  sublet  part  of  the  work  to  an  independent  con- 
tractor, it  could,  in  an  action  against  it  for  the  contractor's  tres- 
pass on  plaintiff's  land,  interpose  the  defense  that  the  acts  com- 
plained of  were  committed  by  the  contractor,  since  the  trespass 
was  not  in  violation  of  any  duty  imposed  on  the  railroad  by  its 
charter,    p.  528. 

4.  New  Tbial.— Joint  Motion. — When  Granted. — ^The  overruling  of 
a  Joint  motion  for  a  new  trial,  to  be  available  on  appeal,  most 
have  been  erroneous  as  to  all  who  Joined  therein,  and  the  movers 
must  have  been  entitled  to  a  new  trial  as  to  all  against  whom  it 
was  asked,    p.  529. 

5.  RAiLBOAns. — Separation  of  Grades. — Action  for  Damages. — T^ee- 
essary  Parties. — Under  §5556a  et  seq.  Bums  1014,  Acts  1913  p. 
506,  making  the  board  of  county  commissioners  a  necessary  party 
before  the  Public  Service  Ck>mmission  in  certain  railroad  grade 
separation  proceedings,  the  board  was  not  a  necessary  party 
defendant  in  an  action  against  a  railroad  for  damages  to  land 
while  engaged  in  separating  grades  pursuant  to  the  commission's 
order,    p.  530. 

6.  Counties. — Construction  Work. — Trespass  on  Lands. — LiahtlUff. 
— ^Where  a  railroad  was  engaged  in  the  separation  of  grades,  the 
county  was  not  liable  because  its  board  of  commissioners  gave 
their  consent  to  the  railroad's  independent  contractor  trespassing 
on  plaintiff's  land  during  the  progress  of  the  work.    p.  531. 

7.  Appeal. — Review. — Ruling  on  Joint  Motion  for  New  Trial. —  ! 
Where  a  joint  motion  for  new  trial  was  properly  overruled  as  to  ' 
one  of  the  plaintiffs,  no  available  error  is  presented  by  an  assign- 
ment of  error  challenging  the  motion  on  the  ruling,    p.  531. 

From  Hamilton  Circuit  Court;  James  M.  Purvis, 
Special  Judge. 

Action  by  William  V.  Rooker  and  others  against 
the  Lake  Erie  and  Western  Eailroad  Company  and 
others.  From  a  judgment  for  defendants,  the  plain- 
tiffs appeaL    Affirmed. 

W.  V.  Rooker,  for  appellants. 

Shirts  d  Fertig,  Phil  J.  Fariss  and  John  B.  Cock-  I 

rum,  for  appellees. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment 
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rendered  against  appellants,  William  V.  and  Dora  E. 
Booker,  in  an  action  brought  by  them  against  appel- 
lees to  recover  damages  for  trespass  upon  their 
lands. 

The  issues  of  fact  were  tendered  by  a  complaint  in 
one  paragraph  and  a  general  denial.  The  complaint 
alleges  in  substance  that  during  the  years  1913  and 
1914,  the  appellees,  in  constructing  a  subway  separat- 
ing the  grades  of  the  Lake  Erie  and  Western  Rail- 
road Company  and  the  traveled  way  of  the  Indianap- 
olis and  Noblesville  turnpike,  a  public  highway,  at  a 
point  one  mile  south  of  the  city  of  Noblesville,  in 
disregard  of  appellants^  rights,  entered  upon  their 
lands,  and  used  and  occupied  the  same  for  one  year, 
and  removed  gravel,  earth  and  other  substances 
therefrom  and  piled  thereon  waste  gravel,  earth  and 
material,  and  left  and  abandoned  the  same  on  said 
premises  to  appellants'  damages  in  the  sum  of  $150, 
payment  for  which  has  been  demanded  and  refused. 

Appellants'  motion  for  new  trial  was  overruled 
and  this  rulifig  is  assigned  as  error  in  this  court  and 
relied  on  for  reversal. 

Said  motion  contains  three  grounds,  the  last  two 
of  which  respectively  challenge  the  decision  of  the 
court  as  not  being  sustained  by  the  evidence,  and  as 
being  contrary  to  law.  The  same  questions  are  pre- 
sented by  each  of  said  grounds  and  a  disposition  of 
them  will  dispose  of  the  appeal.  Appellants  concede 
that  there  is  no  material  conflict  in  the  evidence. 

The  facts  which  gave  rise  to  the  litigation,  as 
stated  by  appellants  in  their  original  brief,  are  as 
follows:  **The  Public  Service  Commission  of  In- 
diana, made  an  order  in  a  cause  pending  before  it: 
(1)  for  the  abatement  of  a  grade  crossing,  and  (2) 
the  construction  of  a  subway  at  a  point  one  mile 
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south  of  Noblesville,  where  the  tracks  of  the  Lake 
Erie  and  Western  Eailroad  Company  cross  the 
Noblesville  and  Indianapolis  turnpike,  sometimes 
called  the  Allisonville  road. 

**  Plans  for  the  work,  including  drawings  and  speci- 
fications, were  prepared  by  the  railroad  company 
and  adopted  by  the  commission.  The  work  was 
ordered  to  be  performed  by  the  railroad  company 
and  the  cost  was  apportioned  between  it  and  Hamil- 
ton county.  The  railroad  sublet  a  part  of  the  labor, 
retaining  to  itself  the  furnishing  of  all  material  and 
the  performance  of  certain  skilled  work. 

**In  the  process  of  destroying  the  *old^  crossing 
and  constructing  the  *new*  subway,  entry  was  made 
upon  appellants'  lands,  which  were  used  for  stabUng 
teams,  for  storage  of  materials,  for  construction  pur- 
poses, a  boathouse  thereon  was  wrecked  for  kindling, 
gravel  was  taken  for  construction  purposes,  and  a 
mass  of  waste  earth  and  debris  containing  some  1,000 
or  1,200  cubic  yards  was  piled  upon  the  premises  and 
abandoned  there.'* 

The  questions  involved,  and  determined  against 
appellants  by  the  lower  court,  and  here  sought  to  be 
reviewed  as  stated  hy  appellants'  original  brief  are 
in  substance  as  follows:  (1)  Whether  the  powers  of 
the  Public  Service  Commission  with  respect  to  grade 
crossings  are  suflScient  to  accomplish  the  vacation  of 
a  public  highway  without  the  aid  of  ancillary  pro- 
ceedings in  some  other  tribunal.  (2)  Whether  either 
the  appellee  railroad  company  or  the  board  of  com- 
missioners could,  *'by  resorting  to  the  principle  of 
independent  contractor,  absolve  itself  from  liability 
for  its  duties  with  respect  to  public  highway  cross- 
ings. ' ' 

It  is  contended  by  appellants  that  the  trial  court 
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was  of  the  opinion:  **(1)  That  the  acts  complained 
of  were  the  acts  of  an  independent  contractor  for 
which  neither  the  railroad  company  nor  the  county 
was  responsible;  (2)  that  the  dirt  being  wasted 
largely  upon  'the  old  road*  it  was  not  wasted  upon 
the  lands  of  the  appellants  in  the  absence  of  a  show- 
ing that  the  old  road,  though  it  was  entirely  wiped 
out  and  destroyed,  was  not  formally  *  vacated'  in  a 
proceeding  for  that  purpose;  (3)  that  *  abandonment' 
of  a  public  highway  was  not  sufficient  to  perform  the 
office  of  *  vacation'  of  a  highway;  and  (4)  that  the 
authority  of  the  Public  Service  Commission  in  effac- 
ing dangerous  grade  crossings  of  railroads  and  high- 
ways was  not  sufficient  to  admit  the  destroyed  high- 
way to  revert  to  the*  abutting  lands  in  the  absence  of 
a  special  ancillary  proceeding  for  that  purpose  as 
provided  by  law  for  highway  vacations  generally." 

Appellants  insist  that  this  view  of  the  law,  so  taken 
by  the  trial  court,  was  erroneous,  because:  (1)  A 
highway  being  only  an  easement,  or  right  to  travel, 
an  abandonment,  when  complete,  effected  a  reverter 
of  the  part  abandoned,  and  that  formal  proceedings 
to  vacate  were  unnecessary,  that  the  Public  Service 
Commission  was,  in  any  event,  clothed  with  ample 
power  to  vacate  in  such  cases,  and  that  the  consum- 
mation of  its  order  separating  the  grades  and  locat- 
ing and  defining  the  subway,  was  in  effect  a  vacation 
of  the  former  grade  crossing,  in  so  far  as  the  subway 
departed  from  such  original  grade  crossing.  (2) 
That  the  duty  of  a  railroad  company  to  make  all 
necessary  provisions  with  respect  to  highway 
crossings  is  a  charter  duty  imposed  by  the  general 
assembly  in  the  exercise  of  the  police  power  of  the 
State,  and  is  therefore  such  a  duty  as  is  not  sus- 
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ceptible  of  delegation  by  the  railroad  company  to  an 
independent  contractor. 

As  preliminary  to  a  disposition  of  these  questions, 
it  should  be  stated  that  this  appeal  was  taken  to  the 
Supreme  Court,  and  the  transcript  of  the  record  was 
filed  in  that  court;  that  since  the  filing  of  appellants' 
original  briefs,  appellees  filed  their  petition  asking 
the  transfer  of  said  cause  to  this  court,  under  ^1397 
Bums  1914,  Acts  1901  p.  568.  This  petition  was 
granted  and  the  case  transferred  to  this  court.  It  is 
now  insisted  by  appellants  that  the  Supreme  Court 
has  exclusive  jurisdiction  in  all  cases  concerning 
highways,  and  that  appellees,  by  filing  said  petition 
to  transfer,  in  effect  conceded  that  no  highway  ques- 
tion was  involved,  and  hence  that  the  land  on  which 
the  trespass  involved  was  committed  is  appellants' 
land,  and  that  they  have  therefore  waived  the  first 
question  above  suggested. 

We  think  appellant  is  in  error  in  this  contention, 
but,  in  any  event,  the  conclusion  which  we  have 
reached  affecting  the  second  question,  supra,  makes 
it  unnecessary  to  consider  the  first. 

The  construction  of  the  subway  in  question  was 
let  to  another  contractor.  The  work  was  one  which 
appellees,  or  either  of  them,  might  legally  let  to  such 
contractor.  The  trespass  for  which  appellants  seek 
damages  was  committed  by  those  in  charge  of  such 
work,  and  the  damage  sought  to  be  recovered  is  for 
a  trespass  on  appellants '  land,  a  thing  wholly  unnec- 
essary to  the  performance  of  such  work. 

Generally  speaking,  the  contractee  **is  not  respon- 
sible for  the  acts  of  an  independent  contractor,  to 
whom  he  has  let  a  partictdar  work  or  job 

1.  where  he  reserves  to  himself  no  control  over 
the  same  except  the  right  to  see  that  it  con- 
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forms  to  a  particular  standard. ' '  Staldter  v.  City  of 
Huntington  (1899),  153  Ind.  354,  362,  55  N.  E.  88; 
Wabash,  etc.,  R.  Co.  v.  Farver  (1887),  111  Ind.  195, 
12  N.  E.  296,  60  Am.  Bep.  696 ;  City  of  Bloomington 
V.  WUson  (1895),  14  Ind.  App.  476,  43  N.  E.  37;  Fm- 
cennes  Water  Supply  Co.  v.  White  (1890),  124  Ind. 
376,  24  N.  E.  747 ;  St.  Louis,  etc.,  R.  Co.  v.  GUlihan 
(1906),  77  Ark*551,  92  S.  W,  793;  WaLtemeyer  v. 
Wisconsin,  etc.,  R.  Co.  (1887),  71  Iowa  626,  33  N.  W. 
140;  New  Orleans,  etc.,  R.  Co.  v.  Reese  (1884),  61- 
Miss.  581;  Louisville  R.  Co.  v.  Wiggington  (1913), 
156  Ky.  400,  161  S.  W.  209;  Runians  v.  Keller,  etc., 
Co.  (1911),  141  Ky.  827, 133  S.  W.  960;  King  v.  New 
York,  etc.,  R.  Co.  (1876),  66  N.  Y.  181,  23  Am.  Rep. 
37;  Marion  Shoe  Co.  v.  kppley  (1913),  181  Ind.  219, 
104  N.  E.  65,  Ann.  Cas.  1916D  220. 

However,  it  is  insisted  by  appellants,  in  effect,  that 
the  doctrine  of  independent  contractor  has  no  appU^ 
cation  in  this  case  because  the  work  which  was  here 
attempted  to  be  turned  over  to  such  contractor  was 
a  work  which  the  law  required  appellees  to  perform, 
and  that  the  duties  and  obligations  connected  there- 
with were  implied  covenants  of  the  railroad  com- 
pany's charter,  which  such  company  could  not  lay 
aside  or  cast  upon  the  shoulders  of  another. 

The  general  proposition  involved  in  appellants' 
contention  is  correct;  that  is  to  say,  a  railroad  com- 
pany cannot,  by  any  form  of  contract,  relieve 

2.  itself  from  a  duty  to  the  public,  imposed  by 
its  charter,  without  the  consent  of  the  state. 
Southern  Ind.  R.  Co.  v.  McCarrell  (1904),  163  Ind. 
469,  473,  71  N.  E.  156 ;  Braslin  v.  SomervUle  Horse  R. 
Co.  (1887),  145  Mass.  64,  67,  13  N.  E.  65,  and  cases 
cited;  Chicago,  etc.,  R.  Co.  v.  McCarthy  (1858),  20  HI. 
385,  71  Am.  Dec.  285;  Indianapolis,  etc.,  R.  Co.  v. 
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Sample  (1914),  58  Ind.  App.  461, 108  N.  E.  400,  405, 
and  cases  there  cited. 

Appellants '  action,  however,  is  not  one  for  a  negli- 
gent omission  of  a  dnty  owed  by  said  company  to  the 
public  generally,   and   on  account   of   which 

3.  appellknts  suffered  special  or  peculiar  dam- 
ages, but  their  action  is  predicated  on  a  tort 
committed  on  their  own  lands.  In  sifch  case  the  prin- 
ciple for  which  they  contend,  involving  the  violation 
of  duties  imposed  by  charter,  has  no  application.  St 
Louis,  etc.,  iJ.  Co.  v.  CHUiha/n,  supra;  Waltemeyer  v. 
Wisconsin,  etc.,  R.  Co.,  supra;  New  Orleans,  etc.,  R. 
Co.  v.  Reese,  supra;  Louisville  R.  Co.  v.  Wiggington, 
supra;  Runians  v.  Keller,  etc.,  Co.,  supra;  King  v. 
New  York,  etc.,  R.  Co.,  supra;  Wabash,  etc.,  R.  Go.  v. 
Farver,  supra;  City  of  Bloomington  v.  Wilson, 
supra;  Vincennes  Water  Supply  Co.  v.  White,  supra; 
Staldter  v.  City  of  Huntington,  supra;  StephensviUe, 
etc.,  R.  Co.\.  Couch  (1909),  56  Tex.  Civ.  App.  336, 
121  S.  W.  189;  Sanford  v.  Pawtucket  St.  R.  Co. 
(1896),  19  R.  L  537,  35  Atl.  67,  33  L.  R.  A.  564;  Boyd 
V.  Chicago,  etc.,  R.  Co.  (1905),  217  111.  332,  75  N.  E. 
496, 108  Am.  St.  253 ;  McCafferty  v.  Spuyten,  etc.,  R. 
Co.  (1874),  61  N.  Y.  178,  19  Am.  Rep.  267;  Indianap- 
olis, etc.,  R.  Co.  V.  Sample,  supra,  and  cases  there 
cited. 

It  is  further  insisted  by  appellants,  and  with  good 
reason,  that,  under  the  contract  entered  into  between 
the  railroad  company  and  the  contractor,  to  whom 
it  sublet  said  work,  the  railroad  company  retained 
such  supervision  and  control  over  the  work,  that  it  is 
not  relieved  by  such  contract  from  responsibility  for 
damages  resulting  from  the  trespass  on  which  appel- 
lants'  action  is  based. 

The  theory  upon  which  the  contractee  is  relieved 
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from  liability,  in  such  cases,  is  that  by  his  contract  he 
has  surrendered  the  supervision,  management  and 
control  of  the  work  to  such  independent  contractor, 
and  hence  where  this  has  not  been  done,  the  reason 
for  the  application  of  the  doctrine  fails.  Staldter  v. 
City  of  Huntington,  supra,  363. 

Jn  this  connection,  however,  appellants  are  met 
with  a  contention  that  their  motion  for  new  trial  was 
joint  and  that  the  ruling  thereon  was  proper  unless 
it  should  have  been  sustained  as  to  both  appellees; 
that,  under  the  evidence,  there  can  be  no  liability 
against  the  board  of  commissioners,  and  hence  no 
available  error  resulted  from  the  ruling  on  said 
motion  for  new  trial 

The  rule  is  well  settled  that  the  overruling  of  a 

joint  motion  for  new  trial,  to  be  available  on  appeal, 

must  have  been  erroneous  as  to  all  who  joined 

4.  therein,  and  likewise  that  the  overruling  of 
such  a  motion,  when  it  is  joint  and  general  as 
against  all  in  whose  favor  the  verdict  or  decision  was 
rendered,  furnishes  no  ground  for  reversal  unless 
the  movers  were  entitled  to  a  new  trial  as  to  all 
against  whom  they  asked  it.  Prescott  v.  Haughey 
(1898),  152  Ind.  517,  51 N.  E.  1051, 53  N.  E.  766;  Ken- 
del,  Admr.,  v.  Judah  (1878),  63  Ind.  291;  Hatfield  v. 
Booker  (1913),  56  Ind.  App.  1,  6, 104  N.  E.  798. 

We  have  carefully  read  all  the  evidence  in  this 
case,  and  examined  the  law  applicable  thereto,  as 
expressed  in  the  decisions  of  both  the  Supreme  Court 
and  this  court,  and  we  are  unable  to  see  upon  what 
theory,  under  tiie  evidence,  there  could  have  been 
any  judgment  against  the  appellee  board  of  commis- 
sioners. 

It  seems  to  be  appellants'  theory  that,  because  the 

Vol.  66--34 
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statute  makes  such  board  a  necessary  party  before 
the  Public  Service  Commission,  in  a  proceed- 
s'    ing  to  separate  the  grades,  and  because  it  pro- 
vides that  one-fourth  of  the  cost  of  such  sepa- 
ration shall  be  borne  by  the  county,  that  such  board 
was  a  necessary  defendant  to  this  action,  and  hence 
had  to  be  joined  in  the  motion  for  new  triaL    See 
Act  of  March  11, 1913,  Actfc  1913  p.  508,  §5556a  et  seq. 
Bums  1914. 

We  cannot  agree  with  this  contention.  In  the 
instant  case,  the  tmdisputed  evidence  shows  that  said 
board  of  commissioners  had  nothing  to  do  with  the 
work  of  constructing  said  subway,  or  the  separating 
of  said  grades,  except  that  it  was  asked  to  make  an 
appropriation  of  $2,775  as  the  part -Hamilton  county 
was  to  pay  therefor.  It  made  this  appropriation, 
and  the  railroad  company  undertook  or  agreed  to 
construct  the  subway  and  make  the  separation  of 
grades.  The  railroad  company,  by  a  contract  to 
which  said  board  was  not  a  party,  sublet  the  work  to 
an  independent  contractor.  The  only  other  evidence, 
in  any  way  connecting  such  board  of  commissioners 
with  said  work,  was  evidence  to  the  effect  that  the 
members  of  such  board  were  on  one  occasion  called 
down  to  said  work,  and  while  there  some  one  in 
charge  of  the  work  asked  them  if  there  would  be  any 
objection  to  putting  some  of  the  dirt  excavated  from 
the  subway  at  a  point  indicated  on  the  old  right  of 
way,  to  which  the  members  of  said  board  responded 
in  effect  that  they  had  no  objection  if  it  would  not 
interfere  with  any  farmer  or  with  any  former 
arrangements  that  had  been  made. 

This  evidence  could,  in  no  event,  affect  the  liability 
of  the  county  represented  by  such  board.  Even  if 
appellants'  action  were  predicated  upon  the  viola- 
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tion  of  some  duty  owed  to  the  public  by  such 

6,  board,  in  connection  with  the  naaintaining  of 
said  highway,  it  is  now  settled  in  this  state 

that  the  county  is  not  liable  for  the  acts  or  omissions 
of  its  officials  resulting  in  defects  in  its  roads  or 
bridges.  Board,  etc.  v.  Allman  (1895),  142  Ind.  573, 
42  N.  E.  206, 39  L.  R.  A.  58. 

If  the  trespass  for  which  appellants  seek  to 
recover  damages  was  in  fact  a  trespass  upon  the 
public  highway,  they  haVe  no  cause  of  action  against 
either  appellee,  because  their  complaint  proceeds 
upon  the  theory  of  a  trespass  upon  their  own  lands. 
On  the  other  hand,  if  the  land  on  which  the  trespass 
was  committed  was,  as  appellants  contend,  a  high- 
way which  had  in  fact  reverted  to  appellants — a  ques- 
tion which  we  need  not  and  do  not  decide — any 
permission  given  by  said  board  of  commissioners  to 
said  contractor,  permitting  it  to  place  dirt  on  such 
highway,  was  a  nullity  which  could  in  no  way  affect 
the  liability  of  the  county  represented  by  such  board. 
In  such  case,  the  contractor,  and  those  engaged  with 
hiTTi  in  such  work,  were  responsible  for  such  trespass, 
and  hence  liable  for  any  damages  resulting  there- 
frouL    Cases  supra. 

It  follows  that  no  liability  is  shown  by  the  evidence 

against  the  appellee  the  b^ard  of  commissioners,  and 

hence  as  to  it  the  motion  for  new  trial  was 

7.  properly    overruled.     As    said   motion    was 
joint,    and    general    against    both    judgment 

plaintiffs,  and  was  properly  overruled  as  to  one  of 
such  plaintiffs,  no  available  error  is  presented  by  an 
assignment  of  error  which  challenges  the  ruling  on 
said  motion.    Cases  cited  supra. 
The  judgment  below  is  therefore  affirmed, 

NoTSL—Reported  in  114  N.  E.  998. 
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Chesapeake  and  Ohio  Bah. way  Company  of  Indiana 

t?.  Pbbry. 

[No.  9,414.    Filed  January  90,  1918.] 

1.  Railboads. — Crossing  Accidents, — Evidence. — Contributory  Neff- 
Ugence. — Proximate  Cavse, — Jury  Question. — ^In  an  action  for 
injuries  to  plaintiff  sustained  while  attempting  to  drive  a  horse 
and  buggy  over  defendant's  tracks  at  a  highway  crossing,  where 
evidence  shows  that  plaintiff,  traveling  toward  the  crossing  at  a 
reasonable  rate  of  speed,  looked  •and  listened  carefully  for  the 
approach  of  a  train  from  either  direction,  but  did  not  discover 
the  train  which  injured  her  until  the  horse  was  entering  the 
main  track,  when  she  made  an  ineffectual  effort  to  avoid  the 
accident,  that  trees  and  buildings  obstructed  her  view,  that  an 
electric  bell,  designed  to  ring  automatically  when  trains  were 
approaching  the  crossing,  failed  to  operate,  and  that  the  train 
was  running  at  a  speed  of  fifty  miles  an  hour,  the  question  of 
whether  plaintiff  was  guilty  of  contributory  negligence  was  one 
of  fact  for  the  Jury.    p.  534. 

2.  Triai.. — Instructions. — Issues. — In  an  action  for  Injuries  sus- 
tained in  a  crossing  accident,  an  instruction  tendered  by  defend- 
ant, that  the  fact  that  certain  trees  were  growing  on  defendant's 
right  of  way,  and  might  have  obstructed  the  view  of  the  railroad 
tracks,  was  not  negligence  in  and  of  itself,  was  properly  refused 
as  being  outside  the  issues,  where  the  complaint  was  construed 
by  both  the  court  and  defendant  as  not  containing  a  charge  of 
negligence  based  on  the  existence  of  the  trees,    p.  536. 

3.  Raiukoads. — Crossing  Accident  s.-^-Contributory  "Negligence. — 
Care  Required  of  Traveler  on  Highway. — ^A  traveler  on  a  highway 
is  required,  on  approaching  a  railroad  crossing,  to  use  only  rea- 
sonable care,  rather  than  all  necessary  care.    p.  537. 

4.  Tbial. — InstrxkctUms. — Refusal. — ^In  an  action  for  personal 
injuries,  it  was  not  error  to  refuse  instructions  on  contributory 
negligence  tendered  by  defendant,  where  they  were  substantially 
covered  by  the  instructions  given,    p.  537. 

5.  Damages. — Personal  Injuries. — Issues. — Proof. — In  an  action 
for  i)ersonal  injuries  sustained  in  a  crossing  accident,  where  the 
complaint  specifically  described  certain  injuries  for  which  plain- 
tiff sought  recovery,  among  others,  concussion,  contusion  and 
laceration  of  the  brain,  and  that  her  left  ear  was  injured  and  the 
hearing  permanently  impaired,  but  not  alleging  injury  to  an  eye, 
or  impairment  of  the  function  thereof,  although  plaintiff  could 
not  recover  for  impairment  of  sight  as  a  distinct  injury  because 
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not  80  alleged,  she  had  a  right  to  recover  for  brain  laceration,  if 
proved,  and,  having  established  that  such  an  injury  manifests 
itself  only  by  symptoms,  one  of  which  is  sometimes  impairment 
of  sight,  she  was  entitled  to  prove  that  such  a  symptom  existed 
in  her  case  as  a  circumstance  tending  to  show  brain  laceration 
covered  by  the  instructions  given,    p.  538. 

6.  Appeal. — Briefs. — Waiver  of  Assignment, — ^Where  ai^llant's 
brief  fails  to  direct  a  point  to  the  assignment  in  its  motion  for 
new  trial-  that  the  amount  of  recovery  was  excessive,  such  assign- 
ment is  waived,    p.  541. 

7.  Appeal. — Review, — Harmless  Error. — Admission  of  Evidence. — 
In  an  action  for  personal  injuries,  error,  if  any,  in  admitting 
evidence  bearing  only  on  the  nature  and  extent  of  the  injury, 
and  consequently  on  the  measure  of  recovery,  was  harmless,  where 
defendant  on  appeal  waived  its  assignment  that  the  amount  of 
recovery  was  excessive,    p.  541. 

From  Delaware  Circuit  Court ;  Frank  Ellis,  Judge- 
Action  by  Vallie  M.  Perry  against  the  Chesapeake 
&  Ohio  Railway  Company  of  Indiana.    From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.'    Affirmed. 

Warner  S  Warner  and  Bobbins  S  Starr,  for  appel- 
lant. 

Wilbur  Ryman,  for  appellee.  ^ 

Caldwell,  J. — ^A  public  highway  known  as  Syca- 
more street  extends  north  and  south  through  the  east 
part  of  Gaston,  in  Delaware  county,  intersecting  prac- 
tically at  grade  appellant 's  railroad  in  the  southeast 
part  of  the  town.  The  railroad  extends  in  a  general 
direction  of  southeast  and  northwest.  On  June  30, 
1913,  appellee,  a  girl  then  seventeen  years  of  age,  was 
driving  a  horse  and  buggy  south  along  said  highway. 
As  the  horse  which  she  was  driving  entered  upon  the 
crossing  one  of  appellant's  trains  approaching  from 
the  southeast  collided  with  the  horse  and  buggy,  hurl- 
ing appellee  from  the  latter,  and  inflicting  upon  her 
very  serious  and  permanent  injuries.  Alleging  that 
such  injuries  resulted  from  appellant's  negligence  in 
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operating  the  train,  she  brought  this  action  to  recover 
damages  therefor.  A  trial  resulted  in  a  verdict  and 
judgment  in  appellee  ^s  favor  for  $3,000. 

On  this  appeal  appellant  challenges  the  suflSciency 

of  the  evidence  on  the  issue  of  negligence,  the  issue  of 

negligence,  the  issue  of  contributory  negligence 

1.  and  the  issue  of  proximate  cause.  The  com- 
plaint charged  as  negligence  appellant's  fail- 
ure to  cause  the  signals  required  by  §5431  Bums  1914, 
§4020  R.  S.  1881,  to  be  given  as  the  train  approached 
the  crossing.  While  not  without  contradiction,  there 
was  abundant  evidence  to  sustain  such  charge.  As 
bearing  more  particularly  on  the  issue  of  contributory 
negligence,  there  was  substantial  evidence  to  the  fol- 
lowing effect,  in  addition  to  the  evidence  that  the 
statutory  signals  were  not  given:  North  of  appel- 
lant's main  track  there  wAs  a  side  track  on  which 
stood  a  box  car  east  of  the  street.  Along  the  east  side 
of  the  street,  in  order  north  from  the  main  track, 
there  were  the  following  obstructions :  In  a  distance 
of  thirty  feet  irom  the  north  rail  of  the  main  track  to 
the  nearest  building  there  were  three  low  bushy  trees ; 
north  of  such  thirty-foot  space  there  was  a  two-story 
canning  factory,  north  of  the  east  end  of  which  there 
was  a  pile  of  boxes ;  north  of  the  canning  factory  was 
a  creamery  building,  and  north  of  that  there  were 
residences  and  orchards,  the  latter  in  full  foliage.  All 
these  obstructions  were  on  the  east  side  of  the  street. 
Near  the  railroad  and  on  the  west  side  of  the  street 
there  was  located  on  a  post  an  electric  bell,  designed 
to  ring  automatically  while  a  train  was  moving  or 
standing  at  the  crossing,  or  within  a  distance  of  sev- 
eral hundred  feet  either  east  or  west  therefrom. 
There  was  evidence  that  appellee  as  she  approached 
the  crossing  traveled  at  a  reasonable  rate  of  speed, 
and  that  she  continuously  looked  and  listened  care- 
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fully  for  the  approach  of  a  train  from  either  direc- 
tion, but  that  she  did  not  discover  the  train  until  the 
horse  was  in  the  act  of  entering  on  the  main  track. 
The  electric  bell  did  not  always  work  as  designed. 
Sometimes  it  did  not  ring  as  a  train  was  passing,  and 
at  other  times  it  continued  to  ring  long  after  a  train 
had  passed.  There  was  evidence  that  appellee  knew 
of  the  presence  of  the  bell  and  its  purpose,  but  no 
evidence  that  she  knew  that  it  sometimes  failed  to 
perform  its  proper  function.  There  was  evi- 
dence that  on  this  occasion  the  bell  did  not 
ring.  As  appellee  approached  the  crossing  she  had  in 
mind  the  presence  of  the  bell  and  observed  that  it 
was  not  ringing.  She  did  not,  however,  fully  rely  on 
that  fact  as  evidence  that  a  train  was  not  approach- 
ing, but  nevertheless  continued  to  use  her  senses  as 
aforesaid.  When  the  train  was  three-quarters  of  a 
mile  distant  it  was  running  at  the  rate  of  fifty  miles 
per  hour.  About  1,000  feet  from  the  crossing  the 
engineer  shut  off  the  steam,  and  the  train  drifted  to 
the  crossing  at  the  rate  of  about  thirty  miles  per 
hour.  As  the  horse  was  in  the  act  of  entering  on  the 
main  track  appellee  discovered  the  approach  of  the 
train,  and  thereupon  made  an  ineffectual  effort  to 
avoid  a  collision  by  attempting  to  check  the  horse  and 
"guide  him  to  the  west. 

In  our  judgment,  under  this  evidence  contributory 
negligence  was  a  question  of  fact  for  the  jury.  See 
the  following:  Cleveland,  etc.,  R.  Co.  v.  Starks  (1914), 
58  Ind.  App.  341,  368,  369,  106  N.  E.  646,  and  cases ; 
Pittsburgh,  etc.,  R.  Co.  v.  Macy  (1915),  59  Ind.  App. 
125, 137, 145, 107  N.  E.  486,  and  cases ;  Cleveland,  etc., 
R.  Co.  V.  Van  Laningham  (1912),  52  Ind,  App.  156, 
164, 97  N.  E.  573. 
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The  evidence  also  made  a  case,  properly  submitted 
to  the  jury  on  the  issue  of  proximate  cause.  Standard 
Steel  Car  Co.  v.  Martinecz  (1916),  post^  672, 113  N.  E. 
244,  248,  and  cases. 

It  is  urged  that  the  court  erred  in  refusing  instruc- 
tions Nos.  7, 10, 16, 17  and  19  tendered  by  appellant. 
The  seventh  instruction  was  to  the  effect  that 

2.  the  fact  that  the  trees  above  mentioned  were 
growing  on  the  right  of  way,  and  such  trees 
may  have  obstructed  the  view  of  the  railway  track  to 
some  extent  at  the  crossing,  was  not  negligence  in 
and  of  itself,  and  that  the  fact  of  the  trees  and  the 
consequent  obstruction  did  not  excuse  appellee  as  she 
approached  the  crossing  from  taking  a  position  from 
which  she  might  have  seen  the  approaching  train.  It 
will  be  observed  that  this  instruction  contains  an  ele- 
ment bearing  on  negligence,  and  also  an  element  bear- 
ing on  the  issue  of  contributory  negligence.  The  com- 
plaint as  construed  by  appellant  in  its  brief,  and  also 
as  construed  by  the  trial  court  in  instructions  given, 
does  not  contain  a  charge  of  negligence  based  on  the 
existence  of  the  trees.  Thus  appellant  in  its  brief 
states  that  **  appellee  bases  her  right  of  action  on  the 
alleged  negligence  of  appellant  in  its  failure  to  main- 
tain a  proper  signal  gong  at  the  crossing,  and  its 
failure  to  ring  the  beU  or  sound  the  whistle  on  its 
engine  when  its  train  approached  this  crossing  on 
said  day.''  The  court  by  the  third  instruction  given 
likewise  limited  and  outlined  the  negligence  charged, 
and  by  the  fourth  instruction  the  court  in  effect 
informed  the  jury  that  proof  of  at  least  one  of  such 
negligent  acts  charged  was  essential  to  a  recovery. 
The  seventh  instruction  then,  in  so  far  as  concerns 
the  element  of  negligence,  was  outside  the  issues 
under  the  complaint  as  construed  both  by  the  court 
and  by  appellant.    Moreover,  the  effect  of  a  charge 
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that  proof  of  certain  acts  of  negligence  is  essential  to 
a  recovery  necessarily  excludes  other  acts  as  potent 
to  that  end. 

The  remaining  element  of  the  seventh,  as  well  as 
the  tenth,  sixteenth,  seventeenth  and  nineteenth  ten- 
dered instructions,  deal  with  the  question  of 

3.  contributory  negligence.    The  tenth  was  to  the 
effect   that   it   was   appellee's    duty   as    she 

approached  the  crossing  **to  use  all  necessary  care 
and  watchfulness  to  avoid  injury,*'  and  that,  if  she 
**did  not  use  such  care  and  watchfulness,**  she  could 
not  recover.  This  instruction  contemplated  a  higher 
degree  of  care  than  the  law  requires.  A  plaintiff 
under  such  circumstances  is  required  to  use  only 
reasonable  care,  rather  than  all  necessary  care.  The 
instruction  was  therefore  properly  refused.  Caughell 
V.  Indianapolis  Traction,  etc.,  Co.  (1911),  50  Ind.  App. 
5,  97  N.  E.  1028 ;  Indiana  Union  Traction,  etc.,  Co.  v. 
Bcdes  (1914),  58  Ind.  App.  92,  107  N.  E.  682;  Louis- 
ville, etc..  Traction  Co.  v.  Korbe  (1910),  175  Ind.  450, 
93  N.  E.  5,  94  N.  E.  768. 

A  careful  comparison  of  the  sixteenth,  seventeenth 
and  nineteenth  instructions  tendered  by  the  appel- 
lant, as  well  as  that  part  of  the  seventh  that 

4.  dealt  with  contributory  negligence,  with  the 
instructions  given  by  the  court,  discloses  that 

the  former  were  substantially  covered  by  the  lat- 
ter. In  fact,  the  jury  were  very  carefully  and 
fully  instructed  respecting  the  nature  and  effect 
of  contributory  negligence  and  its  bearing  on 
appellee's  right  to  recover.  Thus  by  its  seventh 
instruction  the  court  clearly  defined  contributory 
negligence!  By  the  fourth  and  eighth  the  jury 
were  informed  that,  if  appellee's  negligence  in 
any  manner  or  form  contributed  to  produce  her 
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injury,  she  could  not  recover;  by  the  tenth  that,  if 
appellant  and  appellee  were  both  guilty  of  negligence 
that  contributed  to  produce  the  injury,  appellee 
could  not  recover;  by  the  fifth  and  fourteenth  that 
reasonable  care  for  her  own  safety  required  that 
appellee  look  and  listen  to  detect  the  approach  of  a 
train,  and  that  even  though  appellant  failed  to  give 
proper  warning  of  the  presence  of  the  train,  that  fact 
would  not  excuse  her  from  using  her  faculties  as 
aforesaid ;  also  by  the  fifth  to  the  effect  that  where  a 
traveler  on  a  highway  is  injured  on  a  railway  crossing 
by  collision  with  a  train,  the  approach  of  which  might 
have  been  detected  by  the  exercise  of  reasonable  care, 
it  is  presumed  either  that  such  traveler  did  not  exer- 
cise such  degree  of  care  to  discover  the  approach  of 
a  train,  or  else  that  he  was  heedless  of  what  he  saw 
or  heard ;  by  the  twelfth,  in  effect,  that  in  case  of 
obstructions  a  traveler  is  required  to  choose  a  proper 
place  from  which  to  make  his  observations,  and  by 
the  fifteenth  that  care  must  be  exercised  commen- 
surate with  the  known  or  apparent  danger.  We  con- 
clude that  there  was  no  error  in  refusing  the  instruc- 
tions tendered. 

Appellee  introduced  evidence  tending  to  show  that 

after  the  injury  her  hearing  and  eyesight  became 

defective,    which    condition    continued    there- 

5.  after  to  the  time  of  the  trial.  Appellant  on 
this  appeal  makes  no  point  on  the  admis- 
sion of  this  evidence.  Thereafter  Dr.  Mix,  a  sur- 
geon, testified  as  a  witness  in  appellee  *s  behalf. 
His  testimony  was  to  the  effect  that  three  days 
after  the  injury  he  visited  appellee  professionally; 
that  he  found  her  to  be  in  an  unconscious  condi- 
tion; that  by  an  examination  he  discovered,  among 
others,  the  following  injuries:  A  broken  arm,  two 
extensive  scalp  wounds,  a  fracture  at  the  base  of  the 
skull,  with  other  cuts  and  bruises  on  various  parts 
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of  the  body,  and  that  there  was  evidence  that  there 
had  been  hemorrhage  from  the  nose  and  ear ;  that  the 
long  period  of  unconsciousness  indicated  a  brain  lac- 
eration, and  that  the  existence,  nature  and  extent  of 
a  brain  injury  in  case  of  a  living  person  can  be 
determined  only  by  the  symptoms.  He  was  then  asked 
to  state  whether  or  not  such  a  blow  as  appellee 
received  was  likely  to  produce  any  effect  on  the  senses 
of  hearing  and  sight.  To  this  question  appellant 
objected  on  the  ground  that  injury  to  the  eyesight  was 
not  alleged  in  the  complaint,  and  that  there  was  no 
prayer  for  damages  based  thereon.  The  objection 
having  been  overruled,  the  witness  in  the  place  of 
answering  the  question,  stated  in  substance  that  he 
regarded  the  impairment  of  eyesight  and  hearing  as 
symptoms  of  brain  laceration;  that  the  fact  of  s^ch 
impairment  indicated  laceration  at  the  base  of  the 
brain  where  the  centers  controlling  those  senses  are 
located.  The  witness  having  further  testified  without 
objection  that  brain  laceration,  together  with  the  inci- 
dent shock,  would  result  in  the  permanent  destruc- 
tion of  brain  cells,  was  asked  to  state  whether  the 
impairment  or  destruction  of  brain  cells  that  control 
sight  and  hearing  would  result  in  a  permanent  injury 
to  those  physical  senses.  Over  a  like  objection  as 
above  the  witness  answered  in  the  affirmative.  It 
was  urged  that  in  the  involved  ruling  the  court  erred. 
In  the  appellee's  complaint  certain  injuries  for 
which  she  sought  to  recover  are  specifically  described, 
among  others  that  there  was  concussion,  contusion 
and  laceration  of  the  brain;  that  her  body  was 
severely  cut  and  bruised;  that  her  left  ear  was 
injured,  and  the  hearing  thereof  permanently  im- 
paired, and  that  she  suffered  a  severe  shock.  Injury 
to  an  eye,  or  impairment  of  the  function  thereof,  is 
not  alleged.    Under  such  circumstances  it  would  seem 
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that  appellee  was  not  entitled  to  recover  for  impair^ 
ment  of  the  sense  of  sight  as  snch.  But,  as  testified 
by  Dr.  Mix,  it  is  apparent  that  such  an  injury  as  brain 
laceration  cannot  be  detected  by  the  direct  applica- 
tion of  the  physical  senses  to  the  organ.  A  severe 
injury  to  such  an  important  organ  as  the  brain  will  of 
necessity  manifest  itself  by  symptoms,  such  symp- 
toms, among  others,  being  functional  interruption  or 
impairment.  Dr.  Mix  testified  that  impairment  of 
sight  such  as  appellee  was  shown  to  suffer  from,  was 
not  only  a  symptom  of  brain  laceration,  but  also  that 
thereby  a  person  learned  in  surgery  and  ^  kindred 
sciences  was  able  to  locate  the  laceration  at  the  base 
of  the  brain.  Appellee  under  her  complaint  was 
entitled  not  only  to  prove  brain  laceration,  but  also 
to  locate  the  injury  and  to  have  considered  in  award- 
ing damages  not  only  the  fact  of  the  laceration,  but 
also  its  location,  if  laceration  of  one  portion  of  the 
brain  is  more  serious  than  another.  Having  estab- 
lished that  such  an  injury  manifested  itself  by  symp- 
toms, appellee  was  entitled  to  prove  what  are  the 
symptoms  of  such  an  injury,  and  that  they  existed  in 
her  case,  in  order  that  she  might  thereby  prove  the 
main  fact  of  brain  laceration.  As  .we  have  indicated, 
appellee  was  not  entitled  to  recover  for  sight  impair- 
ment as  a  distinct  injury,  because  not  alleged.  How- 
ever, the  severity  of  an  injury  is  measured  by  its  con- 
sequences. She  had  a  right  to  recover  for  brain  lac- 
eration, if  proved,  because  alleged.  But  brain  lacera- 
tion, aside  from  its  consequences,  would  perhaps  be  a 
trivial  injury,  perhaps  not  a  measurable  injury  at 
all.  Its  gravity  is  measured  by  its  consequences  of 
pain,  unconsciousness,  interruption  or  destruction  of 
function,  or  the  like.  If  it  be  true  that  impairment  of 
vision  is  a  symptom  of  laceration  of  the  base  of  the 
brain,  because  the  former  necessarily  results  from  the 
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latter,  we  are  unable  to  discover  why  the  former  may 
not  be  proved  and  considered  by  the  jnry  in  determin- 
ing the  gravity  of  the  latter.  At  any  event,  we  believe 
that  the  evidence  complained  of  was  properly  admit- 
ted as  a  circumstance  to  prove  brain  laceration  which 
was  alleged.  See  the  following :  Louisville  R.  Co.  v. 
Ellerhorst  (1908),  129  Ky.  142,  110  S.  W.  823;  MuU 
lady  V.  Brooklyn  Heights  R.  Co.  (1901),  72  N.  Y.  Supp. 
911;  West  Chicago  St.  R.  Co.  v.  Levy  (1899),  182  111. 
525,  55  N.  B.  554. 

Moreover,  it  is  apparent  that  the  admitted  evidence 

bears  only  on  the  nature  and  extent  of  the  injury, 

and  consequently  on  the  measure  of  recovery. 

6.  Appellant  makes  no  other  application  of  it. 
Appellant  in  its  motion  for  a  new  trial  chal- 
lenges the  amount  of  recovery  as  excessive, 

7.  but  in  its  brief  has  waived  such  assignment  by 
failing  to  direct  a  point  to  it.  Under  such  cir- 
cumstances appellee  urges  that  the  error  in  admitting 
such  evidence,  if  any,  must  be  regarded  as  harmless. 
That  appellee  is  correct  in  such  contention  is  indi- 
cated by  the  decisions  of  both  the  Supreme  Court  and 
this  court.  Pedbody-Alwert  Coal  Co.  v.  Ya/ndell 
(1912),  179  Ind.  222,  229,  100  N.  E.  758;  Maywood 
Stock,  etc.,  Co.  V.  Pratt  (1915),  60  Ind.  App.  131, 139, 
110  N.  E.  243;  Terre  Haute,  etc.,  Traction  Co.  v. 
Frischman  (1914),  57  Ind.  App.  452,  457,  107  N.  E. 
296;  Carter  y.  Caldwell  (1915),  183  Ind.  434,  438,  109 
N.  E.  355;  Sovereign  Camp,  etc.  v.  Latham  (1915),  59 
Ind.  App.  290,  307, 107  N.  E.  749;  Pittsburgh,  etc.,  R. 
Co.  V.  Macy,  supra;  Indianapolis,  etc.,  R.  Co.  v.  Samr- 
pie  (1914),'  58  Ind.  App.  461,  479, 108  N.  E.  400;  City 
of  Terre  Haute  v.  Lauda  (1914) ,  58  Ind.  App.  480, 485, 
108  N.  E.  392.    Judgment  affirmed. 

Note.— Reported  in  118  N.  B.  648.    See  under  (1)  33  Cyc  1111; 
(3)  90  Am.  Dec.  780. 
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Indiana  Utilities  Company  v.  Wabeham. 

[No.  9.461.     Filed  January  30,  1918.] 

1.  Appeal. — Briefs. — Waiver  of  Error. — Assif^ned  error  is  waived 
by  appellant's  failure  to  refer  to  it  In  the  points  and  authorities 
in  its  brief,     p.  545. 

2.  Negligence. — Failure  to  Use  Ordinary  Care. — Averments  of 
Complaint. — Sufficiency. — In  an  action  for  personal  injuries 
alleged  to  have  been  sustained  as  a  result  of  defendant's  negli- 
gence in  leaving  exposed  and  unguarded  a  hole  dug  by  it  in  a 
public  highway,  a  complaint  averring  that  defendant,  engaged 
in  constructing  transmission  lines  for  furnishing  electric  light, 
dug  a  hole  in  a  highway  and  negligently  left  it  open  and  exposed 
without  any  guard,  signal  or  warning  of  danger  to  persons  pass- 
ing, sufficiently  charges  that  defendant  failed  to  exercise  reason- 
able care,  and  that  it  was  negligent  in  the  manner  of  conducting 
the  work.    p.  546. 

3.  Electbicity. — Use  of  Highway  ty  Electric  Light  Company. — 
Care  Required. — The  fact  that  an  electric  light  company  bad  a 
franchise  to  use  a  public  highway  in  the  construction  of  trans- 
mission lines  gave  it  no  right  to  negligently  expose  the  traveling 
public  to  the  dangers  of  an  open  and  unguardeS  iK)st  hole  in  the 
road,  since  the  franchise  was  granted  subject  to  the  primary  use 
of  the  highway  for  the  public  travel,    p.  547. 

4.  Witnesses. — Leading  Question. — Leading  questions  are  such  as 
suggest  to  the  witness  the  answer  desired,  or  which,  embodying  a 
material  fact,  admit  of  a  conclusive  answer  by  a  simple  negative 
or  affirmative,    p.  547. 

5.  Witnesses. — Leading  Questions. — The  mere  mention  of  the  sub- 
ject to  which  the  witness  is  desired  to  direct  his  answers  cannot 
be  regarded  as  making  any  suggestion  as  to  what  the  answer  shall 
be,  for  it  is  impossible  to  examine  a  witness  without  referring  to 
or  suggesting  the  subject  upon  which  he  is  to  answer,    p.  547. 

6.  Witnesses. — Leading  Questions. — The  questions,  **State  what 
has  been  the  condition  of  your  bowels  since  the  accident?**  and 
"What  was  your  condition  as  to  being  cold  when  you  got  home?" 
are  not  leading,    p.  548. 

7.  Appeai^  —  Review.  —  EamUess  Error.  —  Leading  Questixm.— 
Although  the  question,  "State  to  the  Jury  whether  since  the  acci- 
dent you  have  had  any  trouble  in  getting  rid  of  your  urine," 
may  be  technically  subject  to  the  objection  that  it  is  leading,  the 
error  in  permitting  it  is  of  a  technical  character  which  will  not 
authorize  a  reversal,  in  view  of  §§407,  2221  Bums  1914,  §§398, 
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1891  B.  S.  1881,  providing  that  there  shall  be  no  reversal  for 
technical  error,    p.  548. 

8.  Affeajl. — Briefs, — Buff,ci€ncy, — ^Where  appellant's  briefs  do  not 
set  out  enough  of  the  evidence  to  permit  the  court  to  determine, 
without  reference  to  the  record,  whether  an  objection  to  a  question 
was  tenable,  no  question  thereon  is  presented  for  review,  since 
the  court  will  not  search  the  record  to  reverse  a  cause,    p.  549. 

9.  Appeal. — Review, — Admission  of  Evidence, — Discretion  of 
Court, — The  refusal  of  the  trial  court  to  sustain  an  objection  to  a 
question  on  the  ground  that  the  matter  had  been  fully  covered 
was  within  the  court's  discretion,  and  the  ruling  on  such  objection 
presents  no  error  authorizing  a  reversal,    p.  549. 

10.  Appeal. — Review, — Refusal  to  Strike  Out  Evidence. — Discre- 
tion of  Trial  Court, — The  refusal  to  strike  out  an  answer  to  a 
question  on  the  ground  that  it  is  not  responsive,  being  largely 
within  the  discretion  of  the  trial  court,  does  not  constitute 
reversible  error,    p.  549. 

11.  Appeal. — Briefs, — Sufficiency. — Presenting  Grounds  of  New 
Trial, — ^The  mere  statement  in  appellant's  brief  of  a  ground  of 
the  motion  for  a  new  trial  presents  no  question  for  review,    p.  550. 

12.  Highways. — Injuries  to  Pedestrian, — Action, — Instructions. — 
Invading  Province  of  Jury. — In  an  action  for  personal  injuries 
sustained  by  plaintiff  as  a  result  of  stepping  in  an  unguarded  post 
hole  in  a  public  highway,  an  instruction  that,  if  plaintiff,  had  she 
been  looking  where  she  was  walking,  could  have  seen  the  hole  and 
avoided  falling  into  it,  then  she  was  chargeable  with  contributory 
negligence  and  could  not  recover,  was  erroneous-  as  invading  the 
province  of  the  Jury  and  was  properly  refused,  since  it  made  the 
question  of  plaintifTs  contributory  negligence  depend  not  on 
whether  she  used  due  care,  but  solely  on  whether  she  could  have 
seen  the  hole  had  she  looked  where  she  was  walking,    p.  550. 

13.  Highways. — Injuries  to  Pedestrian.— Action, — Instructions, — 
Contributory  Negligence. — In  an  action  for  personal  injuries 
sustained  by  plaintiff  stepping  in  an  unguarded  hole  in  a  public 
highway,  an  instruction  that,  if  plaintiff  was  ignorant  of  defects 
in  the  highway,  and  the  traveled  portion  thereof  was  muddy  and 
the  sides  covered  with  grass  and  sod,  then  it  was  not  negligence 
for  her  to  travel  along  the  side  of  the  highway,  was  a  correct 
statement  of  the  law,  and  the  fact  that  such  instruction  ignored 
some  other  features  of  plaintifTs  alleged  contributory  negligence 
did  not  make  it  erroneous,    p.  550. 

14.  Appeal. — Review. — Instructions. — Failure  to  Set  Out  Evidence, 
— Presumptions. — Where  appellant  failed  to  set  out  the  evidence 
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In  its  brief,  the  court  on  appeal  is  authorized  to  assume  tliat  the 
evidence  warranted  the  giving  of  an  instruction,  where  such  evi- 
dence would  have  been  admissible  under  the  averments  of  the 
complaint,    p.  551. 

15.  Appeal. — Review, — ExccBHve  Damages. — Waiver  of  Error  in 
Instruction. — Where  appellant  failed  to  question  the  amount  of 
the  verdict,  in  an  action  for  personal  injuries,  as  being  excessive, 
it  waived  the  objection  that  a  given  instruction  allowed  the  Jury, 
in  estimating  damages,  to  consider  all  fkcts  in  evidence  regardless 
of  their  relevancy,    p.  652. 

Id.  Highways. — Injuries  to  Pedestrian, — Care  Required^ — Instruc- 
tion,— In  an  action  for  personal  injuries  sustained  by  plaintiff 
stepping  into  a  hole  in  a  public  highway,  an  instruction  that  a 
person  traveling  along  the  highway  is  not  required  to  keep  his 
eyes  upon  the  ground,  but  only  to  make  such  use  of  his  fkculfies 
as  would  a  reasonably  prudent  person  under  the  circumstances, 
was  correct;,    p.  552. 

From  Steuben  Circuit  Court ;  Dan  M.  Link,  Judge. 

Action  by  Sarah  Wareham  against  the  Indiana 
Utilities  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.   Affirmed. 

Best  S  Totter,  Alphonso  C.  Wood  and  Taylor  S 
Cha^noff,  for  appellant. 

George  W.  Crooks  and  Brown  S  Carlin,  for 
appellee. 

HoTTBL,  J. — ^This  is  an  appeal  from  a  judgment  for 
$1,200  rendered  in  favor  of  Appellee  in  an  action 
brought  by  her  against  appellant  for  damages  alleged 
to  have  been  sustained  as  a  result  of  appellant 's  negli- 
gence in  leaving  exposed  and  unguarded  a  hole  which 
it  had  dug  in  a  public  highway. 

Appellant  assigns  as  error  upon  which  it  relies  for 
reversal :  (1)  The  overruling  of  its  motion  to  require 
appellee  to  make  more  specific  her  second  amended 
complaint;  (2)  the  overruling  of  its  demurrer  to  said 
complaint;  (3)  the  overruling  of  its  motion  for  a  new 
trial. 
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Appellant  has  waived  its  first  assigned  error  by 

failure  to  include  or  refer  to  it  in  its  points  and 

authorities.    Riley  v.  First  Trust  Co.  (1917), 

1.  65  Ind.  App.  577,  117  N.  E.  675;  Guy  v. 
Blue  (1896),  146  Ind.  629,  45  N.  E.  1052. 

The  averments  of  the  complaint  necessary  to  an 
understanding  of  the  nature  of  the  action  and  our  dis- 
position of  appellant's  second  assigned  error,  supra, 
are  as  follows: 

Appellant  is  a  corporation  engaged  in  operating  an 
electric  light  plant  in  the  city  of  Angola  for  furnish- 
ing Ught  and  power  to  said  city,  and  other  towns  in 
Indiana.  During  the  fall  of  1913  appellant  was 
engaged  in  the  construction  of  transmission  lines  for 
the  purpose  of  furnishing  light,  etc.,  to  the  towns  of 
Waterloo  and  Hudson.  As  part  of  such  work,  appel- 
lant dug  holes  for  the  purpose  of  erecting  therein 
poles,  on  which  to  place  its  transmission  wires  along 
the  public  highway  running  north  from  Center  street, 
in  the  town  of  Waterloo.  Appellant  dug  one  of  these 
holes  in  said  highway  about  six  and  one-half  feet 
deep,  and  about  ten  rods  north  of  the  north  corporate 
line  of  said  town,  and  wrongfully,  negligently  and 
unlawfully  left  said  hole  open  and  exposed  and  with- 
out any  guard,  signal  or  warning  of  danger  to  persons 
passing  along  said  highway.  On  March  25,  1915,  at 
about  eight  o  'clock  p.  m.,  appellee  was  traveling  along 
said  highway,  and  stepped  into  said  hole  and  fell. 
At  that  time  she  had  no  knowledge  of  the  existence  of 
said  hole,  and  was  unable  to  see  it  on  account  of  the 
darkness,  and  she  then  had  no  notice  that  she  incurred 
any  danger  in  traveling  along  said  highway.  As  a 
result  of  said  fall,  appellee  was  greatly  injured  in  her 
back,  arm,  sides,  etc.,  and  her  health  was  greatly 
impaired.  Said  injuries  were  caused  by  the  negli- 
VoL.  66—35 
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gence  of  appellant  in  leaving  said  hole  open,  exposed 
and  unguarded,  and  without  warning  or  signal  of 
danger,  and  were  caused  without  any  negligence  of 
appellee  contributing  thereto. 

In  its  points  and  authorities,  under  the  point  that 
the  court  erred  in  overruling  its  demurrer  to  said 
complaint,  appellant  states  two  abstract  propositions, 
which  are  substantially  as  follows :  (1)  That  its  use 
and  occupancy  of  said  highway  was  lawful,  because 
it  had  a  franchise  from  the  board  of  commissioners  of 
DeKalb  county  to  occupy  said  highway;  (2)  that 
unless  the  work  that  was  being  performed  by  appel- 
lant was  in  itself  unlawful  or  a  nuisance,  appellant 
would  be  liable  to  appellee  only  if  it  was  negligent  in 
the  manner  of  conducting  the  work. 

As  against  the  objections  which  we  assume  appel- 
lant seeks  to  raise  by  these  propositions,  we  think 
that  the  complaint  is  sufficient.    It  avers  that 

2.  appellant  dug  a  hole  about  six  and  one-half 
feet  deep  and  thirty  inches  in  diameter,  in  a 
highway,  at  a  point  ten  rods  beyond  the  corporate 
limits  of  a  town.  It  became  appellant 's  duty,  having 
dug  such  a  hole,  to  use  ordinary  care  to  prevent 
injury  to  persons  using  such  highway.  The  averment 
that  appellant  negligently  left  said  hole  open  and 
exposed  without  any  guard,  signal  or  warning  of 
danger  to  persons  passing,  sufficiently  charges  that 
appellant  failed  to  exercise  such  reasonable  care,  and 
that  it  was  *  *  negligent  in  the  manner  of  conducting  the 
worf  Domestic  Block  Coal  Co.  v.  De Armey  (1913), 
179  Ind.  592,  602, 100  N.  E.  675, 102  N.  E.  99;  Lafay- 
ette  Telephone  Co.  v.  Cunningham  (1916),  63  Ind. 
App.  136, 114  N.  E.  227,  229,  and  cases  cited;  Tippe- 
canoe Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.  (1914), 
57  Ind.  App.  644,  656,  657,  104  N.  E.  866,  106  N.  E. 
739,  and  cases  cited. 
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Whatever  right  to  use  said  highway  may  have  been 

given  to  appellant  by  the  board  of  commissioners  of 

said  county  was  necessarily  given  with  refer- 

3.  enoe  to  the  primary  nse  of  the  highway  for 
public  travel,  and  hence  gave  appellant  no  right 

to  negligently  expose  the  traveling  public  to  the  dan- 
ger alleged  to  have  caused  appellee's  injury.  Dela- 
ware, etc.,  Tel.  Co.  v.  Fleming  (1913),  53  Ind.  App. 
555,  102  N.  E.  163. 

Under  the  third  error  assigned,  viz.,  the  overruling 
of  its  motion  for  a  new  trial,  appellant  challenges  the 
overruling  of  its  objections  to  three  questions,  pro- 
pounded to  appellee  on  direct  examination,  on  the 
ground  that  they  were  leading  and  suggestive  of  the 
answers  sought  to  be  elicited.  These  questions,  and 
the  answers  made  thereto,  are  as  follows :  Q.  **  State 
to  the  jury  whether  since  the  accident  you  have  had 
any  trouble  in  getting  rid  of  your  urine  ?  "  A.  *  *  Yes, 
sir.*'  Q.  ** State  what  has  been  the  condition  of 
your  bowels  since  the  accidents  A.  **My  bowels 
are  sor6  and  hurt.*'  Q.  **What  was  your  condition 
as  to  being  cold  when  you  got  home?"  A.  **I  was 
cold — ^pretty  near  froze.  *' 

Leading  questions  are  such  as  **  suggest  to  the  wit- 
ness the  answer  desired,  or  which,  embodying  a 
material  fact,  admit  of  a  conclusive  answer  by  a  sim- 
ple negative  or  affirmative.  *'    2  Taylor,  Evi- 

4.  dence  (8th  Eng.  ed.  1262a)  §1404;  DeHaven  v. 
DeHaven  (1881),  77  Ind.  236,  240,  Greenleaf, 

Evidence  §434. 

The  mere  mention  of  the  subject  to  which  the  wit- 
ness is   desired  to   direct   his   answers   cannot  be 
regarded  as  making  any  suggestion  as  to  what  the 
answer  shall  be,  for  **it  is  impossible  to  exam- 

5.  ine  a  witness  without  referring  to,  or  suggest- 
ing the  subject  upon  which  he  is  to  answer.'* 

Lincoln  v.  Wright  (1841),  4  Beav.  (Eng.  Bolls  Ct.) 
166;  DeHaven  v.  DeHaven,  supra. 
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When  tested  by  the  standards  above  set  out,  the 

second  and  third  questions,  supra,  are  not  subject  to 

appellant  *s  objection.    They  merely  mentioned 

6.  the  subjects,  viz.,  the  condition  of  appellee's 
bowels  and  appellee's  condition  as  to  being 

cold  or  otherwise,  to  which  it  was  desired  that  the 
witness  should  direct  her  answers. 

The  first  question,  supra,  may  be  technically  sub- 
ject to  said  objection,  but  even  if  so,  a  discretion  as 
to  permitting  such  questions  must  be  left  to 

7.  the  trial  court,  to  be  exercised  with  proper 
regard  to  the  character  of  the  investigation, 

the  condition  and  disposition  of  the  witness,  and  the 
particular  circmnstances  attending  the  examination. 
Snyder  v.  Snyder  (1875),  50  Ind  492,  494;  WUliams 
V.  Allen  (1872),  40  Ind.  295;  1  Greenleaf,  Evidence, 
§435. 

Generally  speaking,  a  ruling,  if  erroneous,  is  pre- 
simied  to  be  harmful,  but  the  errors,  if  any,  resulting 
from  the  rulings  supra  are  of  that  technical  character 
contemplated  by  §§407,  2221  Burns  1914,  §§398,  1891 
B.  S,  1881,  upon  which  a  reversal  should  not  be  predi- 
cated, unless  the  record  is  such  as  to  aflSrmatively 
indicate  that  the  appellant  was  injured  thereby.  CtU- 
bertson  v.  Stanley  (1841),  6  Blackf.  67;  Rodman  v. 
Kelly  (1859),  13  Ind.  377;  Snyder  v.  Snyder,  supra. 
There  is  nothing  in  the  question  and  answers  here 
involved,  or  in  the  record,  to  justify  this  court  in 
saying  that  the  rulings  thereon  were  harmful. 

Appellant  says  that  there  was  error  in  permitting 
witness  Darby,  a  physician,  to  answer  the  following 
question  on  redirect  examination:  *'In  regard  to 
this  matter  of  constantly  attending  her,  didn't  you 
visit  her  oftenerf 

This  was  objected  to  at  the  trial  on  the  sole  ground 
that  the  matter  had  been  fully  covered.    The  briefs 
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do  not  set  out  enough  of  the  evidence  for  us  to 

8.  say  without  referring  to  the  record,  whether 
this  objection  was  tenable.  We  will  not  search 
the  record  to  reverse  a  cause.    We  might  add 

9.  that  the  objection  indicated  was  one  appealing 
to  the  discretion  of  the  trial  court,  and  the 

ruling  thereon  would  in  no  event  present  such  an 
error  as  would  be  available  on  appeal.  The  witness 
answered  this  question  as  follows:  *'I  didn^t  see 
the  need  of  visiting  her  of  tener,  it  takes  a  little  time 
to  overcome  bruises,  and  in  the  second  place  she  had 
been  an  economical  woman,  careful  and  saving,  and  I 
told  her  to  call  me  when  she  wanted  me. ' ' 

Appellant  at  the  trial  moved  the  court  to  strike"  out 
this  answer  on  the  sole  ground  that  it  was  pot  respon- 
sive to  the  question.    Appellant  has  not  set  out 

10.  any  of  the  evidence  that  preceded  this  question 
and  answer,  and  we  do  not  know  what  was 

meant  by  that  part  of  the  question  **in  regard  to  this 
matter  of  constantly  attending  her,''  and  hence  can- 
not know,  without  resort  to  the  record,  whether  the 
answer  was  or  was  not  responsive.  However,  the 
only  objection  to  the  answer  being  that  it  was  not 
responsive  to  the  question,  the  refusal  to  strike  it  out 
was  a  matter  largely  within  the  discretion  of  the  trial 
court,  and  for  the  reasons  indicated  in  our  discussion 
of  the  last  two  alleged  errors,  does  not  constitute 
reversible  error. 

Appellant  challenges  the  action  of  the  trial  court  in 
admitting  and  excluding  certain  evidence  of  the  wit- 
ness A.  D.  Wood,  a  physician.  This  witness  was  asked 
by  appellant  for  his  opinion  as  to  the  possibility  of 
improvement  in  appellee's  physical  condition  if  she 
had  received  regular  medical  attention  during  the 
year  just  preceding  the  trial.  An  objection  by  appel- 
lee was  sustained.  The  same  witness  on  redirect 
examination  was  permitted  to  answer  a  question  ask- 
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ing  for  his  opinion  as  to  the  probable  effect  upon 
appellee's  systena  of  a  certain  surgical  operation. 
Appellant  objected  to  this  question  on  the  ground  that 
it  called  for  an  opinion  upon  a  state  of  facts  not  in 
evidence.  Each  of  these  rulings  is  urged  as  error, 
but  appellant's  brief  does  not  present  either  of  them, 
as  nothing  appears  therein  from  which  this  court  can 
say  whether  or  not  the  objection  made  in  either 
instance  was  tenable. 

Its  brief  is  likewise  insuflScient  to  present  those 

grounds  of  appellant's  motion  for  a  new  trial  which 

challenge  the  verdict  as  being  contrary  to  law, 

11.  and  not  sustained  by  sufficient  evidence.    The 
mere  restatement  of  a  ground  of  the  motion 

for  a  new  trial  presents  no  question.  Inland  Steel  Co. 
V.  Smith  (1906),  168  Ind.  245,  252,  80  N.  E.  538. 

The  action  of  the  court  in  refusing  to  read  to  the 

jury  appellant's  instruction  No.  14  is  challenged.    It 

contained  the  following  proposition:    If  you 

12.  find  that,  had  she  been  looking  where  she  was 
walking,  appellee  could  have  seen  said  hole  and 

avoided  falling  into  it,  then  she  was  chargeable  with 
negligence  contributing  to  her  injury,  and  cannot 
recover  in  this  action.  This  instruction  is  obviously 
erroneous  in  that,  instead  of  making  the  question  of 
appellee 's  contributory  negligence  depend  on  whether 
she  used  ordinary  care,  it  makes  such  question  depend 
solely  on  whether  she  could  have  seen  the  hole  if  she 
had  looked  where  she  was  walking.  By  giving  it,  the 
court  would  have  invaded  the  province  of  the  jury. 

Appellant  objects  to  the  giving  of  instruction  No.  1, 

tendered  by  appellee,  on  the  ground  that  it  informed 

the  jury  that  certain  acts  of  appellee  would 

13.  constitute  negligence,  and  that  it  thus  withdrew 
from  the  jury's  attention  any  other  circum- 
stances bearing  on  her  negligence.    That  part  of  the 
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instruction  relating  to  contributory  negligence  told 
the  jury  that  if  appellee  was  ignorant  of  defects  in 
the  highway,  and  the  traveled  portion  of  the  highway 
was  muddy  and  the  side  thereof  covered  with  grass 
and  sod,  then  appellee 's  traveling  along  the  side  of  the 
highway  was  not  negligence.  This  is  a  correct  state- 
ment of  the  law.  The  instruction  only  purported  to 
cover  one  element  of  appellee  ^s  alleged  negligence. 
The  mere  fact  that  it  ignored  some  other  feature  of 
contributory  negligence  did  not  make  the  giving  of  it 
error.  For  substantially  the  same  reason,  instruc- 
tion No.  2  is  not  subject  to  the  objection  made  by 
appellant. 

Instruction  No.  7,  tendered  by  appellee,  was  to  the 
effectthat  appellee,in  traveling  along  said  high- 

14.  way  had  the  right  to  presume  that  said  highway 
was  safe  and  free  from  holes  and  pitfalls,  and 
that  it  was  not  negligence  for  her  to  fail  to  antici- 
pate that  holes  or  pitfalls  had  been  made  and  left  un- 
guarded in  the  highway.  Appellant  objects  to  this  in- 
struction on  the  ground  that  there  is  no  presumption 
that  the  untraveled  part  of  a  country  highway  is  free 
from  pitfalls,  and  that  the  instruction  erroneously  ap- 
plied to  a  country  highway  the  rules  that  apply  to  city 
streets.  Whether  a  rule  affecting  said  question,  dif- 
ferent from  that  having  application  generally  to  the 
streets  of  a  city,  should  obtain  where  a  country  high- 
way is  involved,  we  need  not  determine.  The  correct- 
ness of  an  instruction  must  be  determined  with  refer- 
ence to  the  issues  and  evidence  to  which  it  was 
applied.  (There  can  be  no  doubt  that  xmder  the  aver- 
ments of  the  complaint  the  evidence  may  have  shown 
an  unguarded  hole  of  such  kind  and  character  that 
appellee  *s  failure  to  anticipate  its  presence  in  the 
highway  could  furnish  no  ground  for  the  imputation 
of  negligence  on  her  part.    Appellant's  failure  to  set 


552  APPELLATE  COURT  OF  INDIANA, 

Indiana  Utililles  Ck).  v.  Wareham— 66  Ind.  542. 

out  the  evidence  in  its  brief  authorizes  us  to  assume 
that  evidence  of  the  character  indicated  was  given  in 
the  cause. 

Appellant  objects  to  Instruction  No.  9,  given  by  the 
court,  on  the  ground  that  it  allowed  the  jury,  in  esti- 
mating damages,  to  consider  all  facts  in  evi- 

15.  dence,  whether  relevant  or  not.    It  is  question- 
able whether  the  instruction  is  open  to  said 

objection,  but  in  any  event,  no  evidence  is  indicated 
in  appellant's  brief  which  it  claims  had  any  preju- 
dicial effect  on  said  question,  except  that  of  Dr.  Darby, 
indicated  supra.  We  are  unable  to  see  wherein  this 
evidence  could  have  had  any  effect  on  the  question  of 
damages.  There  is,  however,  another  reason  why 
there  could  be  no  reversal  of  the  judgment  below  on 
account  of  any  error  resulting  in  the  giving  of  said 
instruction,  though  it  were  conceded  to  be  harmful. 
Appellant  has  not  questioned  the  amount  of  the  ver- 
dict as  being  excessive,  and  has  thereby  waived  the 
objection  sought  to  be  made.  Pittsburgh,  etc.,  R.  Co. 
V.  Macy  (1915),  59  Ind.  App.  125, 140, 107  N.  E.  486, 
and  cases  there  cited. 

Objection  is  made  also  to  instruction  No.  10,  given 

by  the  court.    It  told  the  jury  that  a  person  traveling 

along  the  highway  is  not  required  to  keep  his 

16.  eyes  upon  the  ground,  but  only  to  make  such 
use  of  his  faculties  as  would  a  reasonably  pru- 
dent person  under  the  circumstances.    This  is  a  cor- 
rect statement  of  the  law. 

For  the  reasons  indicated,  the  judgment  of  the  trial 
court  is  affirmed.  • 

NoTt—Reported  in  118  N.  B.  572.  See  under  (16)  37  Cyc.  295-298. 
Dutlei^  and  liabilities  of  electric  corporations,  generally,  100  Am. 
St.  515. 
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Campbell,  Administeatob,  v.  Lakgfobd. 

[No.  9,526.    Filed  January  31,  1918.] 

1.  Affeal. — Review, — Harmless  Error, — Ruling  on  Demurrer  to 
Answer, — ^Error,  if  any,  in  sustaining  a  demurrer  to  a  paragraph 
of  answer  which  was  merely  an  argumentative  denial  was  harm- 
less where  the  facts  pleaded  were  admissible  under  the  general 
denial,    p.  554. 

2.  Appeal. — Review, — Harmless  Error, — Bustaiwing  Demurrer  to 
Plea  in  Ahatem^ent, — A  plea  in  abatement,  unverified  and  filed 
with  other  pleas  in  bar,  setting  up  that  a  claimant  against  an 
estate  was  a  minor  under  the  age  of  twenty-one  years  and  that 
his  claim  was  filed  without  a  next  friend,  did  not  comply  with 
the  requirement  of  §371  Bums  1914,  relating  to  answers  in  abate- 
ment, and  was  subject  to  be  stricken  out  on  motion,  so  that 
defendant  cannot  complain  to  the  ruling  of  the  trial  court  sus- 

^    taining  a  demurrer  to  the  plea.    p.  555. 

3.  Appeal. — Review, — Misconduct  of  Vounseh-^Statements  in  Argu- 
ment.— Cure  ty  Withdrawal. — In  an  action  on  a  claim  against  a 
decedent's  estate,  where  the  remark  of  claimant's  counsel,  on  his 
argument  to  the  jury,  that  "This  estate  is  valued  at  $4,000  and 
this  claimant  should  have  it  all,"  waid  expressly  withdrawn  and 
the  jury  directed  not  to  consider  it,  the  misconduct  of  counsel 
was  not  reversible  error,    p.  556. 

4.  Appeal. — Review,  —  Harmless  Error, — Instructions,  —  In  an 
action  on  a  claim  against  a  decedent's  estate,  an  instruction  that, 
if  the  jury  found  that  claimant  made  his  home  with  decedent, 
there  could  be  no  recovery  for  board  or  clothing  furnished  him  by 
decedent  without  an  express  contract  therefor,  even  though  tech- 
nically erroneous,  was  harmless,  where  it  was  undisputed  that 
claimant  lived  with  decedent  as  a  member  of  her  family,  and  the 
facts  and  circumstances  shown  by  the  evidence  clearly  raised  the 
presumption  that  the  necessities  furnished  claimant  were  not  to 
be  paid  for.    p.  556. 

From  Monroe  Circuit  Court;  John  F.  Regester, 
Special  Judge, 

Action  by  Wade  Langford  against  Joseph  H. 
Campbell,  administrator  of  the  estate  of  Mary  E. 
Spaulding,  deceased.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Affirmed. 
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James  B.  Wilson,  Rufus  H.  East  and  Edwin  8. 
East,  for  appellant. 

Batman,  Miller  <&  Blair  and  Edwin  Corr,  for 
appellee, 

Ibach,  C.  J. — ^Appellee  filed  his  verified  claim 
against  the  estate  of  Mary  E.  Spanlding,  deceased, 
for  the  work  done  and  other  services  rendered  by  him 
for  decedent  during  a  period  of  nine  years  imme- 
diately preceding  her  death,  amounting  to  $2,050. 
The  claim  was  transferred  to  the  issue  docket.  There 
was  a  trial  and  verdict  for  appellee  for  $2,340.  A 
remittitur  of  $840  was  ordered,  appellant's  motion  for 
a  new  trial  was  overruled,  and  judgment  rendered 
for  $1,500. 

When  the  cause  was  transferred  for  trial  appellant 
filed  an  answer  in  general  denial  and  several  para- 
graphs of  special  answer. 

Numerous  errors  are  assigned  for  a  reversal  of  the 
judgment.  The  first  two  relate  to  the  sufficiency  of 
the  second  and  fifth  paragraphs  of  answer,  to  which 
demurrers  were  sustained,  and  the  third  to  the  over- 
ruling of  appellant's  motion  for  a  new  trial 

The  second  paragraph  of  answer  avers  that  dece- 
dent tocfk  appellee,  when  a  mere  babe,  into  her  home, 
clothed,  boarded  and  cared  for  him  as  a  mem- 

1.  ber  of  her  family  until  he  was  sixteen  years 
of  age,  when  she  died,  and  that  there  never  was 
a  contract  of  any  kind  between  them  to  pay  appellee 
for  services,  but,  on  the  contrary,  he  was  reared  as  a 
member  of  decedent's  family.  Such  answer  was,  at 
best,  nothing  more  than  a  special  or  argumentative 
denial,  and  since  a  general  denial  had  also  been  filed, 
all  the  facts  stated  in  such  answer  were  admissible 
under  it.  The  sustaining  of  the  demurrer  thereto 
was  not  reversible  error.    Hunt  v.  0 shorn  (1907),  40 
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Ind.  App.  646,  82  N.  E.  933 ;  Terre  Haute,  etc.,  Trac- 
tion Co.  V.  Hornaday  (1915),  59  Ind.  App.  207,  211, 
109  N.  E.  189;  Travelers  Protective  Assn.  v.  Fawcett 
(1913),  56  Ind.  App.  Ill,  104  N.  E.  991;  Rader  v. 
A.  J.  Barrett  Co.  (1914),  59  Ind.  App.  27,  30,  108  N. 
E.  883.  Appellant  relies  upon  the  case  of  Castetter  v. 
State,  ex  rel.  (1887),  112  Ind.  445,  450,  14  N.  E.  388, 
to  support  his  contention  that  the  ruling  on  said 
demurrer  was  harmful.  An  examination  of  that  case, 
however,  will  show  that  the  court  there  had  in  mind  a 
special  defense,  and  hence  it  is  not  authority  here. 

Neither  did  the  court  err  in  sustaining  the  demurrer 

to  the  fifth  paragraph.    This  paragraph  is  a  plea  in 

abatement  upon  the  ground  that  the  claimant 

2.  is  a  minor  under  the  age  of  twenty-one  years ; 
that  the  claim  was  filed  without  a  next  friend, 
and  was  filed  with  other  pleas  in  bar  of  appellee's 
action. 

Our  statute  is  imperative  upon  this  subject,  and 
provides  that,  an  answer  in  abatement  must  precede, 
and  cannot  be  pleaded  with  an  answer  in  bar.  §365 
E.  S.  1881,  §371  Bums  1914;  Winer  v.  Mast 
(1896),  146  Ind.  177,  45  N.  E.  66;  22  Cyc  685.  The 
plea  was  not  verified,  and,  being  pleaded  with  an 
answer  in  bar,  it  could  have  been  stricken  out  on 
motion,  and  therefore  appellant  cannot  complain 
when  the  same  result  is  reached  by  demurrer.  Moore 
V.  Sargent  (1887),  112  Ind.  484,  487,  14  N.  E.  466; 
Voluntary  Relief  Dept.  v.  Spencer  (1896),  17  Ind. 
App.  123, 129, 46  N.  E.  477.  The  first  question  sought 
to  be  raised  under  the  motion  for  a  new  trial  relates 
to  alleged  misconduct  of  counsel  in  his  argument  to 
the  jury.  The  language  used  was,  ''This  estate  is 
valued  at  $4,000,  and  this  claimant  should  have  it  all.  ^ ' 

It  appears  from  the  record  that  the  language 
objected  to  by  appellant  was  expressly  withdrawn 
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from  the  jury,  and  they  were  directed  to  disre- 

3.  gard  such  statement.  Considering  all  the  evi- 
dence given  on  the  trial,  together  with  the  ver- 
dict and  the  manner  in  which  the  court  admonished 
the  jury  as  to  what  remarks  of  counsel  should  not  be 
considered,  we  cannot  say  that  reversible  error  is 
shown  by  the  alleged  misconduct  of  counsel.  Van^ 
dalia  Coal  Co.  v.  Price  (1912),  178  Ind.  546,  97  N.  E. 
429;  Board,  etc.  v.  Redifer  (1903),  32  Ind.  App  93,  69 
N.  E.  305. 

Complaint  is  also  made  of  instruction  No.  9,  given 

at  the  request  of  appellee,  which  related  to  the  issue 

joined  on  the  set-off  and  counterclaim  filed  by 

4.  appellant,  and  told  the  jury  in  effect  that,  if  it 
found  claimant  made  his  home  with  decedent, 

there  could  be  no  recovery  for  board  or  clothing  fur- 
nished him  by  her  without  an  express  contract.  Con- 
ceding that  such  instruction  was  technically  erro- 
neous, we  believe  that,  when  applied  to  the  facts  of 
this  case,  the  giving  of  it  was  harmless,  and  the 
jury  was  not  misled  thereby.  The  evidence  is 
undisputed  that  appellee  lived  with  decedent  as  a 
member  of  her  family,  and  no  circumstances  are 
alleged  or  proved  from  which  the  law  would  imply 
that  decedent  expected  pay  from  appellee,  or  that 
he  intended  to  pay  for  the  board  and  clothing  fur- 
nished him  by  decedent.  On  the  contrary,  the  facts 
and  circumstances  shown  by  the  evidence  clearly 
raise  the  presumption  that  the  necessaries  furnished 
appellee  were  not  to  be  paid  for.  Wright  v.  McLar- 
inan  (1883) ,  92 Ind.  103, 105 ;  Fuller  v.  Fuller's  Estate 
(1898),  21  Ind.  App.  42,  45,  51  N.  E.  373;  Williams  v. 
Resetter  (1900),  25  Ind.  App.  132, 134,  56  N.  E.  857. 

There  was  evidence  that  appellee's  services  were 
worth  five  dollars  a  week  above  his  board  and  cloth- 
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ing,  and  the  verdict  indicates,  that  it  was  based  upon 
this  evidence. 

No  reversible  error  is  shown  by  the  record.  Judg- 
ment aflSrmed. 

Batman,  J.,  not  participating. 

None— Reported  in  118  N.  B.  571. 


Chicago,  Indiana  and  Southern  Railroad  Company 

V.  NiEZGODSKI. 
[No.  9,409.    Filed  February  1,  1918.] 

1.  Railboads. — CroBBing  AccidcntB. — ItiBtructions. — Negligence— 
Contributorp  Negligence, — Duty  to  Stop,  Look. and  Listen, — In  an 
action  against  a  railroad  company  for  damages  to  an  automobile 
in  a  crossing  accident,  where  the  complaint  alleged  that  defendant 
kept  a  watchman  at  the  crossing,  but  that  he  gave  plaintiff  no 

.  warning  of  an  approaching  train,  an  instruction  that,  while  a 
traveler  in  crossing  a  railroad  is  bound  to  look  and  listen  for 
approaching  trains,  it  is  his  duty  to  stop  to  look  and  listen  only 
when  circumstances  require  it,  and  that  "it  was  the  duty  of 
plaintiff  under  the  law  to  look  and  listen  for  the  approach  of  the 
train  before  going  upon  the  track  where  he  was  injured,  and  if 
by  reason"  of  certain  obstructions  "looking  and  listening  was 
thereby  rendered  difficult  and  a  reasonably  prudent  man  under 
the  circumstances  would  have  stopped  to  look  and  listen,  it  was 
his  duty  under  the  law  to  do  so,  and  in  such  case,  if  he  failed  to 
stop  to  look  and  listen,  his  failure  to  do  so  was  negligence  under 
the  law"  and  he  could  not  recover,  would  have  been  misleading 
and  was  properly  refused,  since  the  instruction  made  no  reference 
to  the  situation  as  affected  by  the  presence  of  the  watchman  and 
his  conduct    pp.  560,  561. 

2.  Railroads. — Crossing  Accidents, — Collision  toith  Automobile, — 
Contributory  Negligence. — In  an  action  for  damages  to  an  auto- 
mobile resulting  from  a  collision  with  defendant's  train,  if  plain- 
tiff's failure  to  stop  his  automobile  before  proceeding  across  the 
railroad  crossing  did  not  proximately  contribute  to  the  collision, 
it  would  not  bar  recovery,    p.  561. 

3.  Railboads. — Crossing  Accidents. — Burden  of  Proof. — Negligence. 
— Contributory  Negligence, — Instruction, — In  an  action  for  dam- 
ages to  an  automobile  sustained  in  a  collision  with  a  railroad 
train  on  a  highway  crossing,  an  instruction  that  the  burden  was 
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on  plaintiff  to  prove  some  act  of  negligence  charged  in  the  com- 
plaint, that  the  same  was  the  proximate  cause  of  the  injury 
alleged,  and  that  plaintiff  was  free  from  contributory  negligence 
contributing  to  the  injury,  stated  a  correct  proposition  of  law. 
p.  662. 

4,  Appeal. — Review. — Refusal  of  Instruction. — ^It  is  not  error  to 
refuse  a  requested  Instruction,  though  it  states  a  correct  prop- 
osition of  law,  where  its  substance  and  meaning  is  embodied  in 
other  instructions  giren.    p.  662. 

From  LaPorte  Circuit  Court;  James  L.  Gallaher, 
Judge. 

Action  by  John  Niezgodski  against  the  Chicago, 
Indiana  and  Southern  Railroad  Company.  From  a 
judgment  for  plaintiff,  the^  defendant  appeals. 
Affirmed. 

VanFleet,  Hubhell(&  Dinnen,  for  appellant. 
W.  A.  GrzesTc,  Hickey  <&  Wolfe  and  Slick  <&  Slick, 
for  appellee. 

Felt,  J. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  for  $600,  awarded  against  appellant 
as  damages  occasioned  by  a  collision  of  one  of  appel- 
lant's trains  with  appellee's  automobile. 

The  complaint  charges  that  appellant's  tracks  cross 
Division  street  in  the  city  of  South  Bend;  that  said 
tracks  run  liorth  and  south  and  said  street  east  and 
west ;  that  immediately  north  of  Division  street,  along 
said  tracks,  there  is  a  lumber  yard,  and  at  the  time  of 
the  accident  herein  stated  it'contained  piles  of  lumber 
and  sheds  which  obstructed  the  view  of  persons  going 
west  on  said  street,  as  they  approached  said  crossing ; 
that  on  October  20,  1913,  appellee  approached  said 
crossing,  going  west  on  said  street,  in  an  automobile 
driven  by  him;  that  because  of  said  obstructions 
appellee  was  unable  to  see  any  train  approaching 
from  the  north ;  that  for  two  years  prior  to  said  date 
appellant  had  kept  a  watchman  at  said  crossing  at  all 
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times,  whose  duty  it  was  to  warn  travelers  on  said 
street  of  trains  approaching  said  crossing  on  the 
tracks  aforesaid,  which  fact  was  Known  to  appellee 
at  and  prior  to  the  time  aforesaid;  that  as  appellee 
approached  the  crossing  he  looked  and  saw  the  flag- 
man or  watchman  standing  at  the  crossing,  and  there- 
upon drove  his  automobile  carefully  along  said  street 
toward  the  crossing,  and  said  watchman  gave  no 
warning  of  an  approaching  train ;  that  relying  on  the 
fact  that  the  watchman  gave  him  no  signal  or  warn- 
ing of  an  approaching  train  he  drove  his  automobile 
cautiously  to  a  point  within  a  few  feet  of  said  tracks ; 
that  without  appellee  having  any  knowledge  thereof 
there  was  at  the  time,  on  said  tracks,  a  train  of  thir- 
teen box  cars  backing  towards  said  crossing  from  the 
north;  that  appellant's  servants  in  charge  of  said 
train  and  its  said  watchman  negligently  failed  to  give 
any  warning  or  signal  of  its  approach  to  said  cross- 
ing; that  appellee  discovered  said  train  for  the  first 
time  when  he  was  within  about  twenty  feet  of  the 
tracks ;  that  said  train  of  cars  approached  the  crossing 
at  a  high  and  dangerous  rate  of  speed  of  twenty-five 
miles  per  hour,  and  he  could  not  cross  the  tracks  with- 
out   a    collision,    and    he    thereupon    immediately 
deflected  his  automobile  to  the  south,  put  on  the 
brakes,  and  made  every  effort  within  his  power  to 
stop  the  same,  but  was  unable  to  do  so  before  it 
reached  the  tracks,  where  it  was  struck  by  said  train, 
wrecked,  and  demolished  to  his  damage  in  the  sum  of 
$600;   that   appellalnt  negligently   approached   said 
crossing  with  said  train  of  cars  as  aforesaid,  and 
negligently  backed  the  same  against  appellee 's  auto- 
mobile, and  wrecked  it,  without  any  fault  on  his  part. 
The  only  error  assigned  and  relied  on  for  reversal 
is  the  overruling  of  appellant's  motion  for  a  new 
trial 
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The  cause  for  a  new  trial  relied  on  is  the  refusal  of 
the  court  to  give  the  jury  instructions  Nos.  10, 11  and 
18  tendered  by  ap{)ellant. 

Instruction  No.  10  so  tendered  and  refused  is  as 

follows:    '*No.  10.    While  a  traveler  in  crossing  a 

railroad  crossing  upon  a  highway  is  bound 

1.  to  look  and  listen  for  approaching  trains,  he 
is  not  bound  in  all  instances  as  a  matter 
of  law  to  stop  to  look  and  listen.  It  is  his  duty 
to  stop  to  look  and  Usten  if  the  circumstances 
require  it.  If  it  is  necessary  to  make  looking 
and  listening  effective  it  is  his  duty  to  stop  to  do  so. 
So  in  this  case  it  was  the  duty  of  plaintiff  under  the 
law  to  look  and  listen  for  the  approach  of  the  train 
before  going  upon  the  track  where  he  was  injured, 
and  if  by  reason  of  obstruction  on  the  north  side  of 
Division  street  and  east  of  the  crossing  looking  and 
listening  was  thereby  rendered  difficult  and  a  reason- 
able prudent  man  under  the  circumstances  would  have 
stopped  to  look  and  listen,  it  was  his  duty  under  the 
law  to  do  so,  and  in  such  case  if  he  failed  to  stop  to 
look  and  listen  his  failure  to  do  so  was  negligence 
under  the  law  and  he  cannot  recover  and  your  verdict 
must  be  for  the  defendant.'^ 

The  court  did  not  commit  reversible  error  in  refus- 
ing to  give  instruction  No.  10  as  tendered. 

The  averments  of  the  complaint  with  reference  to 
the  watbhman  at  the  crossing,  appellee  ^s  previous 
knowledge  thereof,  the  fact  that  the  watchman  was 
at  the  crossing  when  appellee  approached,  and  his 
conduct  at  the  time,  as  shown  by  the  evidence,  should 
be  kept  in  mind  in  considering  the  court  ^s  refusal  to 
give  the  instruction. 

The  complaint  makes  a  case  where  appellee  was  in 
a  measure  lured  into  a  dangerous  situation,  and  his 
conduct  just  before  and  at  the  time  of  the  collision 
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must  be  considered  in  the  light  of  such  averments  and 
the  evidence  bearing  thereon. 

Instruction  No.  10  refers  to  the  obstructions  and 
the  consequent  difficulties  of  ascertaining  the 
approach  of  a  train  from  the  north,  but  makes  no 
reference  to  the  situation  as  affected  by  the  presence 
of  the  watchman  and  his  conduct.  In  this  form  it  was 
well  calculated  to  mislead  or  confuse  the  jury,  because 
of  the  uncertainty  of  its  meaning  and  application. 

Furthermore,  in  the  concluding  portion  of  the 
instruction  the  jury  was  told  that  if  under  the  cir- 
cumstances an  ordinarily  prudent  man  would  have 
stopped,  and  appellee  did  not  stop,  his  failure  so  to  do 
was  negligence,  which  compelled  a  verdict  for  the 
defendant. 

If  appellee  was  negligent  as  indicated,  his  negli- 
gence would  not  necessarily  debar  him  from  a  recov- 
ery, if  appellant's  negligence  was  the  proxi- 

2.     mate  cause  of  the   collision,  and  appellee's 
failure  to  stop,  though  negligent,  did  not  proxi- 
mately contribute  to  the  collision  and  injury. 

While  in  many  situations  this  phase  of  the  law 

might  be  left  to  other  instructions,  yet  in  view  of  the 

mandatory  conclusion  of  instruction  No.  10  and 

1.  the  issues  and  evidence,  as  above  indicated,  the 
instruction  would  have  been  more  appropriate 
and  less  liable  to  mislead  or  confuse  the  jury  had  it 
embraced  the  idea  that  appellee 's  negligence,  if  any, 
to  defeat  a  recovery,  if  he  was  otherwise  entitled  to  a 
verdict,  must  have  contributed  to  the  collision  which 
caused  the  damage  complained  of.  Virgin  v.  Lake 
Erie,  etc.,  R.  Co.  (1913),  55  Ind.  App.  216,  222, 101  N. 
E.  500  et  seq.;  Mayer  v.  Mellette  (1917),  65  Ind.  App. 
54,  114  N.  E.  241,  243;  Indiana  Union  Traction  Co. 
V.  Love  (1913),  180  Ind.  442,  449,  99  N.  E.  1005;  Chi- 
Vol.  66—36 
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cage,  etc.,  R.  Co.  v.  ProM  (1916),  64  Ind.  App.  302, 
115  N.  E.  962,  966. 

By  instruction  No.  11  the  jury  was  told  in  substance 
that  the  driver  of  an  automobile  might  be  required  to 
stop  to  look  and  listen  where  the  driver  of  a  horse- 
drawn  vehicle  would  not  be  required  so  to  do;  that 
appellee  *s  conduct  in  failing  to  stop  to  look  and  listen 
should  not  be  judged  by  the  same  standard  **that  you 
would  judge  the  conduct  of  a  driver  of  a  horse-drawn 
vehicle  under  the  same  circumstances.'* 

In  its  reply  brief  appellant  states  that  under  the 
law  as  announced  by  the  Supreme  Court  since  its 
original  brief  was  prepared,  this  instruction  was  prop- 
erly refused.  Pittsburgh,  etc.,  R.  Co.  v.  Dove  (1915), 
184  Ind.  447,  111  N.  E.  609,  611.  See  also  Fort  Wayne, 
etc..  Traction  Co.  v.  Schoeff  (1914),  56  Ind.  App.  540, 
544,  105  N.  E.  924;  Chicago,  etc.,  R.  Co.  v.  Fretz 
(1909),  173  Ind.  519,  525,  90  N.  E.  76;  Indianapolis 
Street  R.  Co.  v.  Taylor  (1904),  164  Ind.  155,  160, 
72  N.  E.  1045. 

Appellant  also  complains  of  the  court's  refusal  to 
give  instruction  No.  18  tendered  by  it.  This  instruc- 
tion in  substance  told  the  jury  that  the  burden 

3.  was  on  the  plaintiflF  to  prove  some  act  of  negli- 
gence charged  in  its  complaint,  and  that  the 

same  was  the  proximate  cause  of  the  injury  alleged, 
and  that  the  burden  of  proving  plaintiflF 's  freedom 
from  negligence  which  contributed  to  the  alleged 
injury  was  also  on  appellee. 

The   suit  being  for  an  injury  to  property,   the 
instruction  stated  a  correct  proposition  of  law.  How- 
ever,   its    refusal   was    not    reversible    error 

4.  because  the  court  gave  its  substance  and  mean- 
ing to  the  jury  in  instructions  Nos.  1  and  3 

given  of  its  own  motion. 
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We  find  no  reversible  error. 
Judgment  affirmed. 

Note.— Reported  in  118  N.  B.  559.  See  under  (1)  33  Cyc  1141; 
(2)  33  Cyc  987.  Law  of  automobiles,  generally,  108  Am.  St.  212. 
Railroads,  crossings,  duty  of  travelers,  9  Am.  Dec.  780. 


Kenwood  Bridge  Company  v.  Stanley. 

[No.  9,871.    Filed  November  20,  1917.    Rehearing  denied  February 

1,  1918.] 

1.  Master  and  Servant. — WorkmevCg  Compensation  Act, — Appeal. 
— Review. — Evidence. — Sutfteiency. — In  a  proceeding  for  compen- 
sation under  the  Workmen's  Compensation  Act  (Acts  1915  p.  392), 
it  is  the  duty  of  the  Industrial  Board  to  determine  the  extent  of 
the  injury  complained  of,  and  its  finding  will  not  be  disturbed  on 
appeal  if  there  is  any  evidence  upon  which  it  can  stand,    p.  566. 

2.  Master  and  Servant. — Worhmen^g  Compensation  Act. — Extent 
of  Injuries. — Evidence. — Sufficiency. — In  a  proceedings  for  com- 
pensation under  the  Workmen's  Compensation  Act  (Acts  1915 
p.  392),  undisputed  testimony  by  the  Injured  servant  that,  as  the 
result  of  injuries  to  his  right  hand,  the  leader  of  the  third  finger 
was  cut,  both  joints  were  completely  ankylosed  and  stiff,  that 
the  knuckle  joint  was  stiff,  and  that  he  lost  the  use  of  the  little 
finger,  which  was  crushed  and  amputated  near  the  distal  joint, 
is  sufficient  to  support  a  finding  that  the  injury  resulted  in  the 
loss  by  separation  of  the  distal  phalanx  of  the  little  finger  of  the 
right  hand  and  in  the  permanent  total  impairment  of  the  ring 
finger  of  the  right  hand.    p.  566. 

3.  Master  and  Servant. — Workmen* s  Compensation  Act. — Appeal 
from  Award. — Review. — Questions  of  Law. — On  an  appeal  from 
an  award  of  compensation  under  the  Workmen's  Ck)mpensatlon 
Act  (Acts  1915  p.  392),  the  Appellate  Court  can  review  only  ques- 
tions of  law.    p.  567. 

4.  Master  and  Servant. — Workmen* s  Compensation  Act. — Meas- 
ure of  Compensation. — ^As  the  Workmen's  Compensation  Act 
(Acts  1915  p.  392)  makes  no  specific  provision  as  to  the  period 
during  which  compensation  shall  be  allowed  for  injury  either  to 
the  little  finger  Qr  to  the  ring  finger  considered  alone,  nor  for 
injury  of  both  fingers  in  the  same  accident,  it  is  the  duty  of  the 
Industrial  Board  to  fix  the  compensation,  in  its  discretion,  under 
the  general  provisions  of  §31.    p.  567. 
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From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  by  William  F.  Stanley 
against  the  Kenwood  Bridge  Company.  From  an 
award  for  applicant,  the  defendant  appeals. 

William  J.  Henley  and  Jackiel  W.  Joseph,  for 
appellant. 
Walter  A.  Murray^  for  appellee. 

Datjsman,  J. — On  July  14, 1916,  appellee  was  work- 
ing for  appellant  at  Indiana  Harbor.  On  that  day  he 
sustained  personal  injuries  by  accident  arising  out  of 
and  in  the  course  of  his  employment.  He  filed  a  peti- 
tion for  an  award,  and  a  hearing  thereon  resulted  in 
a  finding  of  facts  and  an  award  of  compensation,  as 
follows : 

**And  said  member  having  heard  the  evidence  and 
being  duly  advised  in  the  premises,  finds  that  on  the 
14th  day  of  July,  1916,  plaintiff  was  in  the  employ- 
ment of  the  defendant  at  an  average  weekly  wage  of 
$18.00 ;  that  on  said  date  he  received  a  personal  injury 
by  an  accident  arising  out  of  and  in  the  course  of  his 
employment,  resulting  in  the  loss  by  separation  of  the 
distal  phalanx  of  the  little  finger  of  the  right  hand, 
and  in  the  permanent  total  impairment  of  the  ring 
finger  of  the  right  hand,  that  is,  that  by  said  injury 
the  ring  finger  of  the  right  hand  was  rendered  totally 
and  permanently  useless.  It  is  therefore  considered 
and  ordered  that  plaintiff  be  and  is  hereby  awarded, 
against  the  defendant,  forty-five  weeks*  compensation 
at  the  rate  of  $9.90  per  week,  beginning  on  the  14th 
dayof  July,  1916.** 

The  questions  presented  for  our  consideration  are : 
(1)  Does  the  evidence  sustain  the  finding!  (2) 
Does  the  finding  sustain  the  award! 

1.    The  parties,  at  the  hearing,  made  the  following 
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stipulation:  That  William  P.  Stanley  resides  at 
Chicago,  Illinois;  that  on  July  14,  1916,  while  in  the 
service  of  the  Kenwood  Bridge  Company,  he  received 
personal  injuries,  and  that  said  injuries  arose  out  of 
and  in  the  course  of  his  employment,  and  were  the 
result  of  an  accident;  and  that  his  average  weekly 
wage  was  $18. 

There  was  nothing  left  then  for  the  board  to  deter- 
mine except  the  extent  of  the  injury.  Before  pro- 
ceeding to  the  introduction  of  evidence  counsel  for 
appellant  said:  **I  think  we  ought  to  see  if  we  can 
get  together  before  we  start,  and  look  at  this  man's 
hand.'*  Thereupon  counsel  for  appellee  said:  *'A11 
right.  It  might  save  a  lot  of  time.  Come  up  here, 
Mr.  Stanley.''  Appellee  then  came  forward  and  the 
board  and  the  counsel  examined  his  hand.  After  this 
physical  examination,  appellee  was  sworn  as  a  wit- 
ness, and  testified  with  reference  to  tis  injuries,  in 
substance,  as  follows :  **The  injury  I  received  to  my 
hand  is  just  as  you  see  it  here.  The  third  finger  is 
stiff  in  one  way.  The  leader  is  cut  and  the  whole 
finger  is  stiff.  It  is  particularly  stiff  in  the  Imuckle 
joint  also.  I  cannot  bring  the  finger  forward  so  as 
to  touch  the  palm  of  the  hand.  I  can  bring  it  only 
about  half  way  to  the  palm  of  the  hand.  I  cannot 
bend  it  so  that  it  will  form  a  right  angle  with  the 
palm  of  the  hand. ' ' 

Member  of  the  board:  **Tes,  it  comes  straight 
across. ' ' 

Attorney  for  appellant :  *  *It  comes  a  little  bit  more 
than  that.'' 

**I  cannot  use  the  third  finger  of  my  right  hand  at 
all — ^not  to  pick  up  anything  or  anything  like  that. 
I  can't  bend  it  in  this  joint  here.  Both  joints  of  the 
finger  are  completely  ankylosed  and  stiff,  and  the  joint 
where  the  finger  is  attached  to  the  palm  of  the  band  \n 
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perfectly  stiff.  I  received  a  crushing  injury  to  my 
little  finger.  The  little  finger  is  stiff  in  the  first  joint. 
The  tip  end  of  the  little  finger  was  crushed  and  the 
doctor  cut  off  the  bone  and  sewed  it  up.  He  cut  it  off 
near  the  distal  joint.  I  have  lost  the  use  of  the  little 
finger.  I  cannot  pick  up  anything  with  it.  (The  wit- 
ness was  directed  to  pic^  up  a  pen  jf rom  the  table  and 
he  made  the  effort.)  I  cannot  pick  it  up.  I  cannot 
pick  up  the  penholder  with  my  thumb  and  little 
finger,  because  the  finger  is  stiff.  The  second  joint 
of  the  little  finger  is  partially  stiff.  I  cannot  bend  the 
little  finger  so  as  to  make  it  touch  the  palm  of  the 
hand.'' 

Attorney  for  appellant:    **Try  it./' 

**I  am  trying  it  as  hard  as  I  can  try.  (Witness 
exhibits  his  efforts  to  the  board.)  I  made  nine  or 
eleven  trips  to  see  the  doctor.  I  was  totally  disabled 
for  two  months.  The  first  work  I  did  after  the  injuries 
was  in  September;  then  I  shoveled  coal  a  little  bit; 
but  my  fingers  would  get  sore  and  I  would  have  to 
quit.  I  shoveled  that  coal  for  the  Consumers  Ice  Com- 
pany. I  tried  to  get  a  lighter  job,  and  I  worked  a 
while  for  the  Clark  Manufacturing  Company.  They 
make  fire  extinguishers  and  dental  tools.  When  I 
worked  there  I  was  filing  light  castings.  That  was 
about  a  month  and  a  half  ago.  I  shoveled  that  coal 
because  I  needed  a  little  money." 

No  attempt  was  made  to  contradict  or  vary  this  tes- 
timony. 

It  was  the  duty  of  the  board  to  determine  the  extent 
of  the  injury,  and  the  finding  will  not  be  dis- 

1.  turbed  on  appeal  if  there  is  any  evidence  on 
which  it  can  stand.  We  are  of  the  opinion  that 
the  evidence  tends  to  support  the  finding  that 

2.  the  injury  resulted  *4n  the  loss  by  separation 
of  the  distal  phalanx  of  the  little  finger  of  the 


NOVEMBER  TERM,  1917.  567 

Merchants,  etc.,  Ins.  €k>.  v,  Richardson — 66  Ind.  App.  667. 

right  hand  «,d  inthe  permanent  total  impair- 

ment  of  the  ring  finger  of  the  right  hand,  that  is,  that 
by  said  injnry  the  ring  finger  of  the  right  hand  was 
rendered  totally  and  permantly  useless. ^'^  Indeed, 
it  may  well  be  that  appellee  would  be  better  off  with- 
out the  ring  finger  than  with  it.  His  ability  to  earn  a 
livelihood  by  manual  labor  might  be  enhanced 

3.  by  the  amputation  of  that  finger  at  the  knuckle 
joint.    This  question  is  purely  a  matter  of  fact, 

and  as  such  the  board  has  dealt  with  it.    We  can  deal 
only  with  matters  of  law. 

The  Workmen's  Compensation  Act  (Acts  1915  p. 
392)  makes  no  specific  provision  as  to  the  period  dur- 
ing which  compensation  shall  be  allowed  for 

4.  the  injury  to  either  finger  considered  alone, 
•nor  for  the  injury  to  both  fingers  considered  in 

combination.  Therefore  it  became  the  duty  of  the 
board  to  fix  the  compensation,  in  its  discretion,  under 
the  general  provision  of  §31.  The  board  has  not 
exceeded  its  authority,  and  the  finding  sustains  the 
award. 
Award  affirmed. 

Note. — Reported  in  117  N.  E.  657.  Workmen's  compensation: 
review  and  appeal  under  act,  Ann.  Gas.  1916B  475,  1918B  647,  L. 
R.  A.  1916A  163,  266,  L.  R.  A.  1917D  186. 


Mbbchants  Resebve  Life  Insurance  Company  v. 

BiCHABDSON. 
[No.  9,912.    Filed  February  5,  1918.] 

1.  Appeal. — Review. — Question  of  Fact — On  an  appeal  from  a 
Judgment  for  plaintiff  on  a  life  insurance  policy,  the  Judgment 
cannot,  regardless  of  the  disposition  of  questions  presented  by 
appellant  relating  to  breaches  of  warranties  or  representations,  be 
affirmed  on  the  ground  that  defendant,  by  unreasonable  delay  in 
tendering  back  premiums  paid,  waived  any  right  to  avoid  the 
policy  because  of  such  breaches,  where  the  issue  of  waiver  was 
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one  of  fact  and  the  reward  does  not  affirmatively  show  that  the 
verdict  was  based  thereon,  or  that  the  undisputed  evidence  admits 
of  but  the  single  inference  that  after  defendant  learned  the  facts, 
or  had  sufficient  notice  to  put  it  on  inquiry  concerning  the  facts 
upon  which  its  rescission  was  based,  it  did  not  with  reasonable 
promptness'  rescind  and  tender  back  the  premiums  received, 
p.  575. 

2.  Iksxtbange. — Life  Insurance. — Action  on  Policy. — Answers  io 
Interrogatories, — Scope. — ^In  an  action  on  a  life  insurance  policy, 
the  ]ury*s  answer,  "Yes,  for  dyspepsia,"  to  a  special  interroga- 
tory, "Did  insured  within  five  years  before  application  consult 
any  physician  for  any  bodily  ailment?"  is  not  the  equivalent  to  a 
finding  that  the  answer,  "None,"  to  a  question,  in  the  application 
for  life  insurance,  "Give  name  of  any  physician  consulted  in  last 
five  years,"  was  false,    p.  582. 

8.  Appeal. — Answers  to  Interrogatories. — Scope  of  Review. — 
Although,  in  reviewing  the  ruling  on  a  motion  for  Judgment  on 
the  Jury's  answers  to  interrogatories,  the  court  on  appeal  is  con- 
fined to  a  consideration  of  the  pleadings,  the  answers  to  the 
interrogatories  and  the  general  verdict,  it  will  be  assumed  in 
favor  of  the  general  verdict  that  every  supposable  fact,  properly 
provable  under  the  issues,  that  would  in  any  way  tend  to  support 
it,  was  in  fact  proved,    p.  583. 

4.  Iksusance. — Life  Insurance. — Action  on  Policy. — Verdict. — 
Answers  to  Interrogatories. — ^In  an  action  against  an  insurance 
company  on  a  life  policy,  the  Jury's  answers  to  special  interroga- 
tories, even  though  showing  a  breach  of  the  representation  or 
warranty  of  insured  that  he  had  not  in  five  years  consulted  a 
physician  for  any  bodily  ailment,  are  insufficient  to  overcome  the 
general  verdict  for  plaintiff  in  the  absence  of  further  answers 
showing  an  election  by  defendant  to  rescind,  and  an  offer  to  place 
the  insured  in  statu  quo  within  a  reasonable  time  after  learning 
the  facts  concerning  the  misrepresentation  upon  which  the  for- 
feiture was  claimed,    p.  583. 

5.  Insueance. — Life  Insurance. — Action  on  Policy. — Verdict. — 
Ansfuoers  to  Interrogatories. — In  an  action  against  an  Insurance 
company  on  a  life  policy,  answers  to  interrogatories  showing  any 
breach  of  representation  or  warranty  as  to  insured  having  other 
insurance  are  insufficient  to  overcome  a  general  verdict  for  plain- 
tiff, in  the  absence  of  a  finding  that  the  insurer  made  a  season- 
able offer  to  rescind  and  tender  back  premiums  paid.    p.  684. 

6.  Insubance. — Life  Insurance. — Application. — Representation. — 
Where  answers  and  declaration^  in  an  application  for  life  insur- 
ance are  merely  representations,  they  need  only  be  substantially 
true,  so  far  as  material  to  the  risk,  but  when  they  are  to  be^ 
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construed  as  warranties  they  cannot  be  deviated  from  and  must 
be  strictly  true.    p.  585. 

7.  Insubarge. — Life  Insurance. — Representations  in  Application. — 
Incorporation  in  Policy. — ^The  mere  incorporation  of  an  applica- 
tion for  life  insurance  into  the  policy  does  not  convert  into  war- 
ranties answers  and  declarations  in  the  ai^lication  which  pur- 
port to  be  representations  only,  in  the  absence  of  language  in 
the  policy  itself  sufficient  for  that  purpose,   pp.  585,  587. 

8.  INSUBANCE. — Life  Insurance. — Bepresentatiotis. — Warranties. — 
A  warranty  is  in  the  nature  of  a  condition  precedent  and  should 
be  a  part  of  a  contract  of  insurance  conditioned  upon,  so  as  to 
appear  on  the  face  of  the  policy  itself,  and  any  merely  collateral 
instrument  which  was  the  inducement  to,  but  no  part  of,  such 
contract,  even  though  its  words  clearly  import  a  warranty  of  the 
answers  or  declarations  made  therein,  will  nevertheless  be  con- 
strued as  representations  only.    p.  586. 

9.  InSxtbance. — Life  Insurance. — Action  on  Policy. — Representa- 
tion$  in  Application. — Oood  Health. — Evidence. — ^Where  a  policy 
of  life  insurance  was  issued  in  July,  1912,  and  a  surgical  opera- 
tion performed  on  insured  in  the  following  January  disclosed  a 
cancer  of  the  stomach,  which  subsequently  caused  death,  so  far 
developed  that  its  removal  could  not  be  attempted,  evidence,  in 
an  action  on  the  policy,  showing  that,  although  deceased  had  vis- 
ited a  physician  and  got  medicine  for  indigestion  probably  twice 
in  June  and  once  or  twice  in  July,  1912,  and  continued  to  be 
treated  for  the  same  ailment  until  the  following  December,  dys- 
pepsia^ is  not  regarded  as  a  disease,  but  as  a  symptom  only,  that 
good  health  within  the  meaning  of  insurance  risks  is  affected 
only  by  a  disease  or  affliction  which  is  acute  or  which  will  prob- 
ably shorten  life,  that  there  was  no  diagnosis  of  cancer  until 
after  the  operation,  and  that  it  was  impossible  to  determine  how 
long  the  cancer  had  been  developing,  was  sufficient  to  warrant 
the  finding  that  the  insured's  statement  in  his  insurance  applica- 
tion, which  was  made  three  days  before  the  issuance  of  the 
I>olicy,  that  he  was  in  good  health,  was  substantially  true.  p.  589. 

10.  IwsuBANCE. — Life  Insurance. — Application. — Declarations  as  to 
Health. — Knowledge  of  Medical  Examiner. — Insured's  answer  in 
an  application  for  life  insurance  that  he  had  not  consulted  any 
physician  in  five  years  is,  at  least  so  fkr  as  material,  substantially 
true,  where  written  down  by  the  insurer's  medical  examiner, 
after  the  applicant  had  Informed  him  that  he  had  a  short  time 
before,  obtained  some  medicine  for  dyspepsia  from  a  doctor,  and 
the  examiner  told  him  that  "that  did  not  amount  to  anything.'* 
p.  592. 

11.  InsijRANCE. — Life  Insurance. — Application. — False  Statements. 
— Other  Insurance. — ^Insured's  answer  in  an  application  for  life 
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insurance,  Buch  answer  constitating  a  representation  only,  that 
he  carried  life  insurance  in  another  company,  was,  so  far  as 
material  to  the  risk,  substantially  true  jand  not  fraudulently  made, 
though  the  insurance  named  had,  in  t&ct,  lapsed  a  few  days  before 
for  nonpayment  of  dues.    p.  592. 

From  Grant  Circuit  Court ;  H.  J.  Paulus,  Judge. 

Action  by  Florence  A.  Richardson  against  the  Mer- 
chants Reserve  Life  Insurance  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

William  J.  Whinery  and  Meade  8.  Hays,  for  appel- 
lant. 

Condo  &  Browne,  James  G.  BlacTdidge  and  Wolf  S 
Barnes,  for  appellee. 

HoTTEL,  J. — The  undisputed  facts,  pertinent  to  the 
questions  presented  by  this  appeal,  disclosed  by  the 
pleadings  and  the  evidence,  are  in  substance  as 
follows : 

On  July  18, 1912,  the  Commonwealth  Life  Associa- 
tion, an  Indiana  corporation  of  Crawfoydsville, 
Indiana,  issued  a  policy  of  insurance  to  S.  A.  Rich- 
ardson and  Florence  Richardson,  husband  and  wife, 
by  which,  for  the  consideration  therein  named,  it 
insured  their  lives  jointly  in  the  sum  of  $1,000, 
which  sum,  upon  the  death  of  either,  it  agreed  to  pay 
to  the  survivor,  if  living,  otherwise  to  the  executors, 
administrators,  etc.,  within  sixty  days  after  receipt 
and  approval  of  due  and  satisfactory  proof  of  the 
interest  of  the  claimant.  Afterwards  appellant  pro- 
posed to  assume  all  liabilities  on  said  policy,  which 
proposition  was  accepted  by  appellee,  and  a  written 
certificate  of  such  assumption  was  issued  to  appellee, 
which  provides  that  appellant  assumes  under  and 
according  to  the  terms  and  conditions  thereof  said 
policy,  etc. 
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Thereafter,  to  wit,  on  the  —  day  of  July,  1913,  S.  A. 
Richardson  died,  leaving  the  appellee  surviving.  The 
judgment  from  which  this  appeal  is  prosecuted  is  a 
judgment  in  appellee 's^favor  for  $1,083.16  in  an  action 
brought  by  her  against  appellant  on  said  policy  of 
insurance. 

The  complaint  makes  the  policy  and  application, 
and  appellant's  written  assumption  of  liability 
thereon  respectively  parts  thereof  by  way  of  exhibit, 
and  contains  the  usual  averments  showing  perform- 
ance on  the  part  of  deceased  and  of  appellee  of  the 
conditions  of  the  policy  required  of  them,  proof  of 
notice  of  the  death,  etc.,  and  appellant's  neglect  and 
failure  to  pay.    Its  sufficiency  was  not  questioned. 

The  appellant  filed  an  answer  in  three  paragraphs, 
the  first  of  which  is  a  general  denial.  The  second  and 
third  paragraphs  respectively  set  up  a  special  defense 
predicated  on  certain  provisions  of  the  policy  and 
application. 

These  provisions  are  as  follows  (for  convenience, 
we  italicize  the  portions  italicized  by  appellant  in  its 
brief) : 

Provisions  of  the  policy : 

^'/n  consideration  of  the  statements  contained 
in  the  written  and  printed  application  No.  1830, 
and  the  medical  examination  of  this  policy,  and 
the  payment  in  advance  of  the  sum  of  Twenty-one 
and  50/100  Dollars,  this  insurance  is  hereby 
granted.  The  conditions,  privileges,  and  benefits 
written  and  printed  on  the  following  pa^es  form 
a  part  of  this  contract  as  fully  as  if  recited  over 
the  signatures  hereto  affixed. 

**The  policy  and  application,  a  copy  of  which  is 
hereto  attached,  hereby  constitutes  the  entire  con- 
tract between  the  Association  and  the  insured. 

**This  policy  shall  be  in  full  force  only  upon 
delivery  to  the  insured,  and  upon  condition  that 
he  be  then  in  good  health. 
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"No  agent  shall  have  power  in  behalf  of  the 
Association  to  modify  this  contract  in  any  way 
whatsoever. ' ' 

Provisions  of  application  (Part  1.) : 

"I,  S.  A.  Bichardson,  hereby  make  applica- 
tion for  membership  and  insurance  in  the  Com- 
monwealth Life  Association  of  CrawfordsviUe, 
Indiana.  My  residence  and  P.  0.  address  is 
•  •  •  Greentown,  State  of  Indiana.  My  age 
nearest  birthday  is  52  years.  I  apply  for  One 
Thousand  Dollars  of  insurance.  My  occupation 
is  minister.  Do  you  carry  life  insurance!  Yes. 
What  companies  and  amount  in  each!  Modem 
Woodmen,  $1,000.  Have  you  ever  applied  for 
life  insurance  without  receiving  the  amount  and 
kind  applied  for!  If  so,  when  and  to  what  com- 
panies!   No. 

**I  hereby  declare  and  represent  that  I  am  in 
good  health,  •  •  •  and  that  all  the  state- 
ments and  answers  to  the  above  questions  are 
true. 

**I  hereby  agree  •  •  •  that  the  foregoing, 
together  with  this  declaration,  shall  constitute 
the  application  and  become  a  part  of  the  contract 
for  insurance  hereby  applied  for.  And  it  is 
agreed  that  the  policy  herein  applied  for  shall  be 
accepted  subject  to  the  privileges  and  conditions 
therein  contained;  and  said  policy  shall  not  take 
effect  until  the  same  has  been  issued  by  the  said 
Association  and  delivered  to  me  during  my  life 
time,  and  while  in  good  health.*' 

Part  2  of  the  application  consisted  of  questions  and 

answers,  among  which  were  the  following : 

< 

**7.    Are  you  now  in  good  health!    Yes. 

"9.  Have  you  ever  had  any  of  the  following 
complaints,  diseases  or  symptoms!  Dyspepsia  or 
indigestion  or  any  diseases  of  the  stomach  or 
abdominal  organs.  •  •  •  Cancer  or  tumor 
or  ulcers    *    *    *! 
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**0f  each  illness,  state  date  of  attacks,  severity, 
complicatioiis  and  results. 

** Dyspepsia  mild  two  months*  duration,  does 
not  cause  him  any  trouble  at  present.  Has  not 
taken  but  little  medicine  for  same.  Home  reme- 
dies.   0.  L.  S. 

"10.  Have  vou  ever  had  any  other  illness, 
injury,  surgical  operation  or  constitutional  dis- 
ease!   Give  date,  duration  and  effects.    No. 

**11.  Give  name  and  address  of  any  phy- 
sician  consulted  in  last  five  years?   None. 

*  *  12.    When,  and  for  what  complaint  f  •     •     • 

"I  declare,  on  behalf  of  myself  and  of  any 
person  who  shall  have  or  claim  any  interest  in 
any  policy  issued  hereunder,  each  of  the  above 
answers  to  be  full,  complete  and  true,  and  that  I 
am  temperate,  and  in  the  best  of  my  knowledge 
and  belief  in  sound  physical  condition  and  proper 
subject  for  life  insurance.'' 

The  sufficiency  of  none  of  said  answers  is  ques- 
tioned, and  for  the  purposes  of  the  questions  pre- 
sented by  the  appeal,  we  need  only  indicate  their  gen- 
eral scope  and  tenor.  The  averments  of  said  second 
paragraph  are  to  the  effect  that  the  policy  sued  on 
was  issued  to  the  deceased  upon  his  written  applica- 
tion therefor,  and  that  in  this  application  he  made  the 
representations  above  indicated  relating  to  his 
health;  that  such  representations  were  warranties; 
that  when  said  policy  was  issued  and  delivered 
deceased  was  not  in  good  health,  as  he  well  knew; 
that  his  said  statements  and  warranties  of  good  health 
were  false  in  that  he  was  at  said  time  suffering  from 
a  disease  of  the  stomach  from  which  he  afterwards 
died;  that  such  statements  and  warranties  were 
material  to  said  risk,  and  that  appellant  was  ignorant 
of  the  facts  and  relied  on  them,  etc. 

The  third  paragraph  of  the  answer  contains  sub- 
stantially all  the  averments  of  the  second,  and  in  addi- 


574  APPELLATE  CX)UET  OP  INDIANA, 

Merchants,  etc^  Ins.  Ck>.  v,  Richardson — 66  Ind.  App.  d67. 

tion  avers  that  deceased  at  the  time  of  his  application 
was  then  suffering  from  a  disease  of  the  stomach 
known  as  ^carcinoma,  or  cancer  of  the  stomach,  from 
which  disease  he  afterwards  died.  The  other  answers 
and  representations  contained  in  said  application 
above  indicated,  made  in  response  to  the  questions 
asking  for  the  names  of  physicians  consulted  in  the 
last  five  years,  and  whether  he  carried  other  life 
insurance,  are  set  out  in  detail,  together  with  aver- 
ments of  other  facts  showing  the  falsity  of  each  of 
said  answers.  Each  of  these  paragraphs  contains  the 
further  averment  **that  immediately  upon  learning 
the  aforesaid  facts  the  defendant      •     •     •    notified 

•  •  •  plaintiff  that  said  policy  was  void  and  that 
it  refused  to  be  bound  by  the  same  and  *  •  * 
offered  to  repay  the  plaintiff  all  the  moneys  received 

•  *     •     as  premiums     •     •     •     ^     j^^t     plaintiff 

*  *  •  refused  to  accept  such  repayment;  that 
thereupon  defendant  tendered  to  plaintiff  *  ,•  • 
$38.60,    being    *     *     *    all    the    moneys    received 

*  *  *  as  premiums  on  account  of  said  policy 
together  with  6%  interest  thereon  *  *  *  ,  but 
plaintiff  refused  to  receive  the  same;  that  •  •  * 
defendant  now  brings  said  money  into  court,  etc. 

To  said  special  answer  there  was  a  reply  in  general 
denial  and  a  special  reply  in  which  it  is  alleged  that 
the  Commonwealth  Insurance  Association  had  full 
knowledge  of  the  matters  averred  in  each  of  such 
answers  at  the  time  it  issued  and  delivered  said 
policy,  and  that  appellant  also  had  full  knowledge 
thereof. 

There  was  a  trial  by  jury.  Interrogatories  were 
propounded  and  answers  thereto  were  filed  with  the 
general  verdict.  A  motion  for  judgment  on  such 
answers,  and  a  motion  for  a  new  trial  were  each  over- 
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ruled.  The  ruling  on  each  of  these  motions  is 
assigned  as  error  and  relied  on  for  reversaL 

The  motion  for  a  new  trial  contains  thirty-two 
grounds.  The  correctness  of  most  of  the  respective 
rulings  presented  by  said  assigned  errors,  however, 
depends  in  the  main  upon  the  single  question  herein- 
after indicated. 

Appellee,  however,  contends  that,  regardless  of  the 

manner  of  the  disposition  of  said  question  or  any 

other  question  presented  by  appellant,  there 

1.  should  be  an  affirmance  of  the  judgment  below 
for  the  reason  that  it  affirmatively  appears 
from  the  record  that  appellant  failed  to  offer  and 
tender  a  return  of  the  premiums  received  on  said 
policy  for  a  year  and  three  months  after  the  death  of 
the  insured,  and  after  the  appellant  had  knowledge  of 
the  alleged  misrepresentations  and  breaches  of  the 
provisions  of  the  policy,  on  which  it  bases  its  defense, 
and  that  by  this  unreasonable  delay  the  appellant 
waived  its  right  to  avoid  the  payment  of  the  policy 
upon  the  grounds  indicated.  In  support  of  its  conten- 
tion, appellee  cites :  Mutual  Life  Ins.  Co.  v.  FinkeU 
stein  (1914),  58  Ind.  App.  27, 107  N.  E.  557,  and  cases 
cited;  American,  etc.,  Ins.  Co.  v.  Rosenstein  (1910), 
46  Ind.  App.  537,  544;  92  N.  E.  380;  Supreme  Trihe, 
etc.  V.  Lennert  (1912),  178  Ind.  122, 131,  98  N.  E.  115. 

The  legal  principle  upon  which  appellee's  conten- 
tion is  based  is  recognized  in  the  cases  cited.  Indeed, 
appellant  in  its  answers  expressly  recognized  said 
principle  and  avoided  its  effect  by  the  answers  which 
we  have  indicated,  supra.  However,  the  issue  thus 
tendered,  while  controlled  by  said  principle  of  law, 
was  nevertheless  an  issue  of  fact  to  be  determined  by 
the  court  or  jury  which  tried  the  facts,  and  hence  this 
court  could  not  affirm  the  case  on  such  issue  alone, 
unless  the  record  is  such  as  to  show  that  the  verdict 
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and  judgment  were  based  thereon,  or  the  undisputed 
evidence  is  such  as  to  admit  of  but  one  inference,  viz., 
that  appellant,  after  it  learned,  or  had  sufficient  notice 
to  put  it  upon  inquiry  concerning,  the  facts  upon 
which  its  rescission  is  based,  did  not  with  reasonable 
promptness  rescind  and  tender,  or  offer  to  repay,  the 
premiums  received  by  it  on  said  policy. 

Upon  this  subject  the  record  discloses  the  following 
facts :  The  insured  died  July  29, 1913.  The  proof  of 
death  was  executed  in  August,  1913.  The  exact  date 
of  its  receipt  by  appellant  is  not  disclosed  by  the  evi- 
dence, but  was  presumably  in  August,  1913.  The  com- 
plaint was  filed  June  9, 1914.  Appellant  appeared  and 
filed  an  answer  on  September  15, 1914.  A  motion  for 
change  of  venue  was  made  September  26,  1914.  An 
actu^  tender  was  made  on  November  19,  1914,  at 
which  time  the  money  was  paid  in  court. 

There  was  an  agreement  entered  of  record  by  the 
parties,  which  provides  as  follows : 

**Let  it  be  admitted  by  both  sides,  that  prior 
to  November  19,  1914,  the  defendant  in  this  case 
notified  and  told  the  plaintiff  that  the  policy  of 
insurance  sued  on  in  this  action  was  void  and 
that  said  defendant  refused  to  be  bound  by  the 
same  and  defendant  offered  to  pay,  repay,  to 
plaintiff  all  money  received  by  the  Common- 
wealth Life  Association  and  bv  the  defendant  in 
this  case,  from  the  decedent  Steven  A.  Richard- 
son, and  from  this  plaintiff  as  premiums  on 
account  of  said  policy  of  insurance,  and  that 
plaintiff  refused  to  accept  any  such  pajrments  and 
that  on  this,  the  19th  day  of  November,  1914, 
before  the  defendant  filed  its  answer  to  plaintiff's 
complaint  in  this  case,  defendant  tendered  the 
plaintiff  the  sum  of  $38.60,  being  the  full  amount 
of  money  received  by  said  Commonwealth  Life 
Association  and  said  defendant  from  said  dece- 
dent Eichardson,  and  this  plaintiff,  on  account 
of  such  policy  of  insurance,  together  with  (6%) 
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six  per  cent,  interest  and  amount  of  said  money 
from  date  of  such  payment,  and  that  the  plain- 
tiff refused  such  tender  on  such  date. 

**Let  it  be  further  admitted  that  the  tender 
having  been  refused,  the  defendant  paid  into 
court  the  said  sum  of  $38.60,  together  with  the 
further  sum  of  $6.50,  being  the  full  amount  of 
costs  in  the  case  up  to  that  date  and  filed  the 
receipt  of  the  clerk  for  said  amount  as  exhibit  to 
its  answer. '' 

The  parties  differ  in  their  interpretation  of  this 
agreement  and  what  was  intended  by  it,  it  being  con- 
tended by  appellee  that  the  only  offer  to  repay  pre- 
miums ever  made  by  appellant  was  one  made  on  the 
day  that  it  paid  the  money  into  court,  but  prior  to  its 
paying  the  same  into  court.  Appellant,  on  the  other 
hand,  contends  that  the  agreement  shows  that  there 
was  a  previous  tender  or  its  equivalent,  in  that  it 
shows  that  prior  to  November  19, 1914,  the  day  of  the 
actual  tender  and  payment  of  the  money  into  court, 
the  appellant  notified  appellee  that  her  policy  was 
void,  that  it  would  not  be  bound  by  it,  and  offered  to 
repay  to  her  the  premiums  received,  etc.,  and  that 
appellee  refused  to  accept  them.  Appellant  claims 
also  that,  by  its  answers  to  interrogatories,  the  jury 
expressly  found  against  appellee  on  this  issue.  The 
questions  and  answers  upon  which  this  contention  is 
based  are  as  follows:  * 'Interrogatory  No.  34. — Did 
the  defendant,  upon  learning  that  the  said  S.  A.  Bich- 
ardson  was  not  in  good  health  at  the  time  the  policy 
of  insurance  herein  sued  on  was  issued  and  delivered 
to  him  by  the  Commonwealth  Life  Association,  notify 
plaintiff  that  it  would  not  pay  the  amount  of  money 
mentioned  in  said  policy  of  insurance,  for  that  reason! 

Ans.  Yes.  After  they  claim  the  said  S.  A.  Richard- 
son was  not  in  good  health.  Interrogatory  No.  35 — 
Vol.  66—37 
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Did  the  defendant  upon  learning  that  said  S.  A.  Eich- 
ardson  was  not  in  good  health,  at  the  time  the  policy 
of  insurance  herein  sued  on  was  issued  and  delivered 
to  him  by  said  Commonwealth  Life  Association,  offer 
to  repay  to  plaintiff  all  of  the  moneys  received  by 
this  defendant  and  said  Commonwealth  Life  Asso- 
ciation from  said  S.  A.  Bichardson  and  from  this 
plaintiff,  as  premiums  on  account  of  said  policy  of 
insurance!  Ans.  Yes  (after  they  claim  they  learned 
the  said  S.  A.  Bichardson  was  not  in  good  health.) 
Interrogatory  No.  36. — ^Did  the  plaintiff  refuse  to 
accept  the  payment  of  said  moneys  mentioned  in  inter- 
rogatory No.  35 1  Ans.  Yes.  Interrogatory  No.  37. 
— ^Did  the  defendant  tender  to  plaintiff  the  sum  of 
$38.60,  as  a  payment  of  all  premiums  with  interest 
received  by  the  defendant  and  the  Commonwealth  Life 
Association  on  account  of  the  policy  of  insurance 
herein  sued  on !  Ans.  Yes.  Interrogatory  No.  38.— 
Did  the  plaintiff  refuse  to  accept  the  tender  of  said 
$38.60,  mentioned  in  the  foregoing  interrogatory! 
Ans.  Yes.  Interrogatory  No.  39. — ^Has  the  defendant 
paid  into  court  for  the  use  of  plaintiff  the  sum.  of 
$38.60,  as  a  repayment  of  all  moneys  received  as  pre- 
miums with  interest  at  six  per  cent,  thereon,  on 
account  of  said  policy  of  insurance!  Interrogator}^ 
No.  40. — ^Has  the  defendant  paid  into  court  for  the 
use  of  the  plaintiff  the  further  sum  of  $6.50  as  costs 
accrued  in  this  case  to  date!    Ans.    Yes.'* 

For  the  purposes  of  the  question  under  considera- 
tion, it  is  not  necessary  to  determine  whether  said 
answers  show  a  finding  in  appellant's  favor  on  said 
issue.  It  is  suflScient  for  said  purpose  to  say  that  they 
do  not  show  that  the  verdict  of  the  jury  was  predi- 
cated, on  said  issue,  and  hence  would  not  warrant  an 
affirmance  of  the  judgment  thereon,  regardless  of 
errors  that  may  have  been  of  influence  in  the  deter- 
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mination  of  the  other  issues  in  the  case.  We  also 
feel  that  the  agreement  of  the  parties,  supra,  is  such 
that  the  court  cannot  say  that  the  undisputed  evi- 
dence on  said  issue  authorizes  an  affirmance  of  the 
judgment  regardless  of  possible  errors  which  may 
have  had  influence  in  the  determination  of  other 
issues  upon  which  the  verdict  may  have  been  predi- 
cated. "We  next  consider  the  ruling  on  the  motion  for 
judgment  on  the  answers  to  interrogatories. 

By  their  answers  the  jury  expressly  found  as  fol- 
lows (we  omit  those  indicated  supra,  and  italicize 
those  specially  relied  on  by  appellant) :  The  deceased 
made  his  application  for  insurance  July  15, 1912.  The 
policy  was  issued  by  the  Commonwealth  Life  Associa- 
tion of  Crawfordsville,  Indiana,  upon  said  applica- 
tion July  18,  1912,  and  was  delivered  to  decedent 
July  22,  1912.  Decedent  was  in  good  health  at  the 
time  of  the  issuing  of  said  policy,  at  the  time  of  its 
delivery,  and  on  July  15,  1912,  when  he  signed  said 
application,  and  continued  to  be  in  good  health  until 
the  fall  of  1912.  The  Commonwealth  Insurance  Asso- 
ciation, both  at  the  time  of  issuing  and  delivering  of 
said  policy,  relied  on  the  statements  made  by  Rich- 
ardson in  his  said  application  and  at  neither  of  said 
times  knew  that  any  of  said  statements  were  false  or 
untrue.  On  April  1, 1913,  the  appellant  entered  into 
a  contract  with  said  Commonwealth  Association  to 
reinsure  the  risks  of  said  association,  and  thereafter, 
viz.,  on  June  21, 1913,  issued  the  certificate  of  assump- 
tion set  out  and  described  supra.  The  appellant  at 
the  time  it  issued  said  certificate  of  assumption  did 
not  know  or  have  any  notice  or  information  that  any 
of  the  statements  made  by  Richardson  in  his  said 
application  were  false  or  untrue;  nor  did  it  at  said 
time  have  any  knowledge,  notice  or  information  that 
said  Richardson  was  not  in  good  health,  either  at  the 
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time  he  made  his  application  for  insurance,  or  at  the 
time  his  policy  was  issued,  or  at  the  time  it  was 
delivered.  Appellant  in  issuing  said  certificate  of 
assumption  relied  on  the  statements  made  hy  said 
Richardson  in  his  said  application,  and  by  reason  of 
such  statements  was  induced  to  issue  said  certificate. 
At  the  time  it  issued  such  certificate  the  appellant  did 
not  know  or  have  any  knowledge,  notice  or  informa- 
tion of  any  kind  that  any  of  the  statements  made  hy 
Richardson  in  his  application  were  false  or  untrue, 
and  the  first  notice  or  information  which  either  appel- 
lant or  the  Commonwealth  Life  Association  had  that 
said  Richardson  was  not  in  good  health  at  the  time 
said  policy  was  issued  and  delivered  was  when  the 
proof  of  death  of  said  Richardson  was  received  and 
investigation  of  the  cause  of  the  death  made  there- 
after by  the  appellant.  The  policy  of  life  insurance 
at  one  time  carried  by  Richardson  in  the  Modem 
Woodmen  lapsed  for  nonpayment  of  premiums  on 
July  ly  1912,  and  after  this  date  the  deceased  did  not 
carry  any  insurance  "which  was  in  force''  in  said 
Modem  Woodmen,  and  did  not  carry  any  insurance 
obtained  by  him  after  said  date  other  than  the  policy 
of  insurance  herein  sued  on.  Decedent,  within  the 
thirty  days  next  preceding  July  15, 1912,  did  not  con- 
sult Dr.  E.  E.  Freeman  of  Greentown,  Indiana,  con- 
cerning a  bodily  ailment  from  which  he  was  at  that 
time  suffering,  nor  did  he  consult  said  doctor  *  *  at  least 
twi<3e"  concerning  a  disease  of  the  stomach  from 
which  he  was  at  that  time  suffering,  nor  did  said 
Bichardson,  between  the  time  of  making  his  applica- 
tion and  the  time  of  its  delivery  consult  said  doctor 
at  least  once  concerning  either  a  disease  of  the  stom- 
ach or  a  bodily  ailment  from  which  he  was  at  that  time 
suffering,  nor  did  decedent  ever  notify  or  inform  the 
Commonwealth  Life  Association  that  he  had  between 
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said  dates  ever  consulted  said  doctor  for  a  disease  of 
the  stomach  from  which  he  was  then  snflfering. 

We  have  omitted  from  this  summary  the  answers  to 
interrogatories  Nos.  41,  43  and  47.  They  are  as  fol- 
lows: * ^ Interrogatory  No.  41. — Did  plaintiff's  dece- 
dent, the  said  S.  A.  Richardson,  on  the  15th  day  of 
July,  1912,  carry  any  life  insurance  which  was  in  force 
on  said  date?  (Our  italics.)  Ans.  No.  Interroga- 
tory No.  43. — ^Did  plaintiff's  decedent,  the  said  S.  A. 
Richardson,  on  the  15th  day  of  July,  1912,  carry  a 
policy  of  life  insurance  which  was  in  force  in  the 
Modern  Woodmen  for  One  Thousand  Dollars.  Ans. 
No.  Interrogatory  No.  47. — ^Did  plaintiff's  decedent, 
the  said  S.  A.  Richardson,  within  the  last  five  years 
next  preceding  the  15th  day  of  July,  1912,  consult  any 
physician  for  any  bodily  ailment  f  Ans.  Yes,  for  dys- 
pepsia." 

Appellant 's  claim  that  his  motion  for  judgment  on 
said  answers  should  have  been  sustained  is  based  on 
the  assumption  that  the  declarations  and  answers  of 
deceased  in  his  policy  and  application  must  be  treated 
as  warranties.  Giving  appellant  the  benefit  of  this 
assumption,  does  it  follow  that  his  motion  should 
have  been  sustained? 

The  first  representation  relied  on  in  appellant's 
answer  is  that  relating  to  the  health  of  the  deceased 
at  the  time  he  applied  for  and  received  his  policy. 
The  answers  to  interrogatories  indicated  supra 
expressly  find  that  it  was  good  on  each  of  said  dates 
and  up  to  the  fall  following  the  receipt  of  his  policy. 
The  general  verdict  is  a  like  finding.  So,  for  the  pur- 
pose of  the  question  under  consideration,  this  alleged 
false  representation  is  eliminated. 

The  second  representation  indicated  supra,  relied 
on  as  being  false  in  appellant's  said  answer,  is  that 
requiring  the  name  and  address  of  any  physician 
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consulted  by  the  deceased  in  the  five  years 
2.     next  preceding  the   date  of  his  application. 

It  is  claimed  in  effect  that  the  answer 
*^none^'  to  this  question  in  the  application  is 
shown  to  be  false  by  the  answer  to  interrogatory 
No.  47,  supra,  and  that  the  other  finding  of  the 
jury,  to  the  effect  that  neither  appellant  nor  the  Com- 
monwealth Association  had  any  knowledge,  notice  or 
information  that  said  answer  in  said  application  was 
false  until  after  the  proof  of  death  was  made,  and  the 
further  finding  that  the  appellant  was  induced  to  issue 
and  deliver  the  policy  on  the  representations  in  said 
application,  necessitates  a  judgment  on  the  answers 
to  interrogatories.  This  contention,  it  will  be  seen,  is 
based  on  the  assumption  that  the  answer  to  interrog- 
atory No.  47  is  the  equivalent  of  a  finding  that  the 
answer  to  question  No.  11  in  the  application  is  false. 
We  cannot  agree  with  this  contention.  There  was  in 
fact  no  finding  by  the  jury  that  the  answer  of  deceased 
to  question  No.  11,  or  to  any  other  question  in  his 
application  was  in  fact  false  or  untrue.  No  such  inter- 
rogatory was  put  to  the  jury.  Under  the  issues  in 
this  case,  appellee  was  entitled  to  prove  any  proper 
matter  in  explanation  of  the  answers  made  by  the 
deceased  in  his  application,  and  anything  tending  to 
show  that  they  were  in  fact  true  as  explained  to  and 
understood  by  appellant  *s  agent  who  prepared  the 
application.  We  know  that  in  this  case  there  was  in 
fact  evidence  given  by  appellee  showing  that  when  the 
deceased  was  asked  question  No.  9,  supra,  he  told 
appellant's  said  agent.  Dr.  Shrock,  that  he  had  got- 
ten some  medicine  from  Dr.  Freeman  the  June  pre- 
vious. The  doctor  replied  that  that  did  not  amount  to 
anything,  and  then  asked  him  if  he  was  taking  any- 
thing at  that  time  and  he  answered  that  he  was  taking 
baking  soda.     This  explains  the  statement  of  Dr. 
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Shrock  in  answer  to  question  No.  9,  signed  ''0.  L.  S.'' 
True,  in  determining  the  question  under  considera- 
tion, we  cannot  look  to  the  evidence,  but  must  confine 
ourselves   to   the  pleadings,   the   answers  to 

3.  interrogatories  and  the  general  verdict,  but  we 
must  assume  in  favor  of  such  verdict  that 

every  supposable  fact,  properly  provable  under  the 
issues,  that  would  in  any  way  tend  to  support  such 
verdict,  was  in  fact  proved.  The  issues  in  this  case 
were  such  as  to  make  applicable  evidence  of  the  char- 
acter indicated,  and  its  admissibility  was  proper 
under  the  law.  {Iowa  Life  Ins.  Co.  v.  E  aught  on 
[1910],  46  Ind.  App.  467,  474,  476,  87  N.  E.  702,  and 
cases  cited) ;  and  hence,  without  looking  to  the  evi- 
dence, we  must  assume  in  favor  of  the  general  verdict 
that  some  such  evidence  was  in  fact  given  in  the  case. 
Assuming,  however,  without  so  deciding,  that  said 
answers  show  a  breach  of  said  representation  or  war- 
ranty, they  would  still  be  insufficient  to  over- 

4.  come  the  general  verdict  in  the  absence  of  fur- 
ther answers  showing  an  election  by  appellant 

to  rescind  its  contract  of  insurance,  and  an  offer  to 
place  the  insured  in  statu  quo  within  a  reasonable  time 
after  learning  the  facts  concerning  the  misrepresenta- 
tion upon  which  the  forfeiture  is  claimed.  American 
etc.,  Ins.  Co.  v.  Rosenstein,  supra,  545,  and  cases  there 
cited.  The  most  that  such  answers  can  be  said  to 
show  upon  the  subject  of  an  offer  to  rescind  and  ten- 
der back  the  premiums  paid  is  that  appellant 
attempted  to  make  such  rescission  and  tender  after 
it  claimed  that  said  Eichardson  was  not  in  good 
health,  or  after  it  claimed  to  have  learned  that  he  was 
not  in  good  health.  There  is  no  finding  as  to  when 
the  offer  to  rescind  and  place  in  statu  quo  was  made 
with  reference  to  the  time  when  appellant  learned  of 
this  particular  misrepresentation  or  breach  of  war- 
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ra,nty  upon  which  it  predicates  its  right  to  a  for- 
feiture. It  follows  that  the  answers  to  interrogatories 
were  not  sufficient  to  authorize  a  judgment  for  appel- 
lant on  account  of  said  hreach. 

The  other  representations  set  up  in  appellant  ^s 

third  paragraph  of  answer  and  alleged  to  be  false  are 

those  showing  that  at  the  time  of  his  applica- 

5.  tion  he  was  carrying  insurance  in  the  Modem 
Woodmen.  The  answers  to  interrogatories 
Nos.  41  and  43,  supra,  are  relied  on  to  show  the  falsity 
of  said  answer  of  deceased.  It  will  be  observed  that 
the  questions  answered  in  the  application  were :  ^^Do 
you  carry' ^  life  insurance?  What  companies  and 
amount  in  each?  In  each  of  the  interrogatories  pro- 
pounded to  the  jury  it  will  be  observed  that  the  inter- 
rogator was  not  content  to  limit  the  question  asked  to 
the  one  which  the  insurer  put  to  the  insured.  On  the 
contrary,  each  of  the  questions  put  to  the  jury 
involved  not  merely  the  question  whether  deceased 
carried  insurance  on  the  dates  involved,  but  also  the 
question  whether  the  insurance  so  carried  was  "tn 
force''  on  said  dates.  The  importance  of  the  addi- 
tional words  must  have  been  recognized  by  the  inter- 
rogator, or  they  would  not  have  been  inserted  in  each 
interrogatory.  There  was  probably  evidence  which 
suggested  their  importance.  We  must  indulge  the 
assumption  before  indicated  in  favor  of  the  general 
verdict,  and  assume  that  there  was  evidence  which 
showed  or  tended  to  show  tHat  said  answer  of  the 
jury  to  said  interrogatory  put  to  it  was  consistent 
with  the  answer  made  by  the  deceased  to  the  question 
in  his  application.  In  any  event,  what  we  have  said 
supra  in  regard  to  the  necessity  of  a  finding  of  an 
offer  to  rescind  and  tender  back  premiums  applies 
with  equal  force  to  this  alleged  breach  of  warranty. 

The  answers  complained  of  as  being  false  gave 
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appellant  the  name  of  the  company  in  which  he 
claimed  he  was  carrying  insurance,  and  all  the 
information  necessary  for  it  to  ascertain  whether 
such  answer  was  false.  The  knowledge  as  to  the  con- 
dition of  decedent's  health  was  not  important  or 
material  to  the  question  of  its  right  to  rescind  because 
of  the  alleged  untruthful  answer  relating  to  the  insur- 
ance he  carried.  The  answers  to  interrogatories 
wholly  fail  to  show  that  their  offer  to  rescind,  and  ten- 
der premiums,  was  within  a  reasonable  time  after 
they  knew,  or  by  reasonable  diligence  could  have 
known,  the  facts  concerning  the  matter  of  appellant's 
having  insurance  in  the  Modem  Woodmen. 

For  the  reasons  indicated,  we  conclude  that  no 

error  resulted  from  the  overruling  of  appellant's 

motion  for  judgment  on  the  answers  to  inter- 

6.  rogatories,  and  this  is  so  even  though  the 
answers  and  recitals  in  decedent's  application 

be  treated  as  warranties.  However,  the  facts  which 
we  have  indicated  are  such  as  furnish  strong  addi- 
tional reasons  in  support  of  such  general  conclusion, 
if  in  fact  the  answers  and  declarations  relied  on  to 
avoid  said  policy  were  representations  instead  of  war- 
ranties. This  is  so  because  if  said  answers  and  dec- 
Jarations  can  be  construed  as  representations  they 
need  be  only  substantially  true,  so  far  as  material  to 
the  risk,  but  when  construed  as  warranties,  then  they 
cannot  be  deviated  from.  Catholic  Order  of  Foresters 
V.  Collms  (1912),  51  Ind.  App.  285,  292,  293,  99  N.  E. 
745,  and  cases  thete  cited. 

As  the  determination  of  said  question  will  in  its 

effect  dispose  of  most  of  the  remaining  alleged  errors 

relied  on  by  appellant,  it  will  now  be  consid- 

7.  ered.    It  is  insisted  by  appellant,  in  effect,  that 
when  the  application  is  by  the  terms  of  the 

policy  made  a  part  of  it,  so  that  they  become  one  con- 
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tract,  the  law  then  converts  all  representations  and 
declarations,  whether  by  way  of  answers  to  questions 
or  otherwise,  into  warranties.  In  support  of  this  con- 
tention, appellant  cites :  Phoenix  Ins.  Co.  v.  Benton 
(1882),  87  Ind.  132,  136;  Mutual,  etc.,  Ins.  Co.  v.  Mil- 
ler (1872),  39  Ind.  475,  484;  Mutual,  etc.,  Ins.  Co.  v. 
Cannon  (1874),  48  Ind.  264,  269;  Commonwealth's 
Ins.  Co.  V.  Monninger  (1862),  18  Ind.  352,  359;  Pres- 
byterian Mut.  Assur.  Fund  v.  Allen  (1886),  106  Ind. 
593,  594,  595,  7  N.  E.  317;  Fidelity  Mut.  Life  Assn.  v. 
McDaniel  (1900),  25  Ind.  App.  608,  614,  619,  57  N.  E. 
645. 

The  reverse  of  the  rule  contended  for  by  appellant 
seems  to  be  generally  recognized  and  supported  by 
authority;  that  is  to  say,  warranties  in  an  applica- 
tion which  are  not  made  part  of  the  policy  will 
be  treated  as  representations.  Commonwealth's  Ins. 
Co.  V.  Monninger,  supra;  Presbyterian  Mut.  Assur. 
Fund  V.  Allen,  supra,  and  cases  cited;  25  Cyc  798  [35], 
and  cases  cited. 

This  is  so  because  the  representations  in  the  appli- 
cation in  such  a  case,  in  a  sense,  become  merged  in 
the  policy,  rather  than  a  part  of  it.    In  such  a 

8.  case  the  application  is  a  collateral  instrument 
and  whatever  is  contained  therein  is  treated 
merely  as  representations  which  induced  the  contract 
into  which  it  has  become  merged.  A  warranty  is  in 
the  nature  of  a  condition  precedent,  and  should  be  a 
part  and  parcel  of  the  contract  of  insurance  condi- 
tioned upon  it,  so  as  to  appear  on  the  face  of  the 
policy  itself,  and  hence  any  merely  collateral  instru- 
ment which  was  the  inducement  to,  but  no  part  of, 
such  contract,  even  though  its  words  clearly  import  a 
warranty  of  the  answers  or  declarations  made  therein, 
^vill  nevertheless  be  construed  as  representations 
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only,  and  hence  if  substantially  true  and  not  fraudu- 
lently made,  will  not  avoid  such  policy.  Alabama,  etc., 
Ins.  Co.  V.  Johnston  (1886),  80  Ala,  467,  2  South.  125, 
59  Am.  Eep.  816,  and  cases  cited ;  Prudential  Life  Ins. 
Co.  V.  Sellers  (1913),  54  Ind.  App.  326,  333, 102  N.  E. 
894;  Metropolitan  Life  Ins.  Co.  v.  Johnson  (1911),  49 
Ind.  App.  233,  246,  94  N.  E.  785. 

It  is  apparent  that  when  such  an  application  is 

made  a  part  of  the  policy,  it  and  the  policy  are  one 

contract,  and  must  be  construed  as  such,  and 

7.  hence  declarations  or  answers  in  the  applica- 
tion which  appear  to  be  representations  only, 
may  be  converted  by  the  words  of  the  policy  into  war- 
ranties, where  such  an  intent  on  the  part  of  the  con- 
tracting parties  is  evidenced  by  the  language  of  the 
policy,  but  we  can  see  no  good  reason  why  the  mere 
incorporation  on  an  application  into  the  policy,  in 
the  absence  of  language  in  the  policy  itself  sufficient 
for  such  purpose,  should  convert  into  warranties 
answers  and  declarations  in  the  application  which 
purport  to  be  representations  only,  and  which  would 
be  so  construed  but  for  the  fact  that  the  application 
is  made  part  of  the  policy.  In  such  cases  the  question 
whether  such  declaration  and  answers  should  be  con- 
strued as  warranties  or  representations  only  should 
be  controlled  by  the  intent  of  the  parties,  as  expressed 
and  ascertainable  from  their  entire  contract. 

*We  recognize  that  there  is  authority  supporting 
appellant's  contention,  and  that  there  is  language  in 
some  of  the  Indiana  cases  cited  by  appellant  which 
seems  to  do  so.  It  should  be  observed,  however,  in 
this  connection,  that  in  each  of  these  cases  the  policy 
involved  contained  language  which  properly  war- 
ranted the  court  in  the  respective  cases  in  holding 
that  the  declarations  in  the  application  were  war- 
ranties, and  hence  any  expression  therein  to  the  effect 
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that  the  making  of  the  application  a  part  of  the  policy 
converted  the  representations  therein  into  warran- 
ties, regardless  of  any  provision  in  the  policy  indi- 
cating that  they  should  be  so  construed,  is  in  the 
nature  of  dicta.  In  any  event,  the  trend  and  weight 
of  modern  authority,  both  in  our  own  state  and  else- 
where, in  insurance  cases,  is  to  treat  the  answers  and 
declarations  in  the  application,  though  it  be  made  a 
part  of  the  policy,  as  representations,  unless  the  lan- 
guage of  the  entire  contract  clearly  shows  a  different 
intent  on  the  part  of  the  contracting  parties.  Camp- 
bell V.  New  England,  etc.,  Ins.  Co.  (1867),  98  Mass. 
381;  Price  v.  Phoenix  Mut.  Life  Ins.  Co.  (1871),  17 
Minn.  497, 10  Am.  Eep.  166 ;  America/n  Life  Ins.  Co.  v. 
Day  (1876),  39  N.  J.  Law  89,  23  Am.  Rep.  198;  Fitz- 
gerald V.  Supreme  Council  (1899),  39  App.  Div.  251, 
56  N.  Y.  Supp.  1005 ;  Alabama,  etc.,  Ins.  Co.  v.  Johns- 
ton, supra;  Brignac  v.  Pacific,  etc.,  Ins.  Co.  (1904), 
112  La.  574,  36  South.  595,  66  L.  R.  A.  322 ;  Moulor  v. 
American  Life  Ins.  Co.  (1883),  111  TJ.  S.  335,  4  Sup. 
Ct.  466, 28  L.  Ed.  447 ;  25  Cyc  799, 800 ;  Catholic  Order 
of  Foresters  v.  Collins,  supra;  Iowa  Life  Ins.  Co.  v. 
Haughton,  supra,  477. 

We  submit  that  in  the  instant  case  there  is  no  lan- 
guage that  can  be  said  to  clearly  show  such  intent. 
On  the  contrary,  the  words  used  by  the  parties  are 
** declare'*  and  ** represent.*'  The  word  *' warranty" 
does  not  appear  in  either  the  policy  or  application. 
We  recognize  that  the  determination  of  the  question 
involved  is  not  necessarily  controlled  by  the  partic- 
ular words  of  the  answer  or  declaration  {Moulor  v. 
American  Life  Ins.  Co.,  supra,  342, 343 ;  Alabama,  etc., 
Ins.  Co.  V.  Johnston,  supra.) ;  but  the  repeated  use  of 
the  one  set  of  words  to  the  exclusion  of  the  other  is  at 
least  some  evidence  of  the  intent  of  the  parties.  There 
is  no  provision  or  agreement,  either  in  the  policy  or 
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application,  that  such  declaration  and  answer  are  to 
be  regarded  and  treated  as  material  to  the  risk,  nor 
is  there  any  provision  of  forfeiture  of  the  policy  in 
case  such  answers  and  representations  should  be 
found  in  any  respect  untrue,  nor  is  there  any  pro- 
vision  that  the  policy  is  based  on  such  representa- 
tions and  that  in  case  they  should  be  found  to  be  in 
any  respect  untrue,  the  policy  should  be  null  and  void. 
In  this  respect  the  instant  case  is  distinguishable  from 
any  of  the  cases  cited  by  appellant. 

In  our  judgment,  the  language  <Jf  this  policy  and 
the  application,  when  read  as  an  entire  contract,  indi- 
cate that  the  intedt  of  the  contracting  parties  was  to 
treat  the  answers  and  declarations  therein  as  repre- 
sentations only,  or  at  least  any  intent  to  treat  them 
as  warranties  is  not  clearly  indicated  by  their  con- 
tract, and  hence  we  are  justified,  by  the  weight  of 
modem  authority,  in  treating  said  answers  and 
declarations  as  representations  only. 

What  we  have  said  in  our  discussion  of  the  fore- 
going questions  in  effect  disposes  of  those  grounds  of 
appellant 's  motion  for  new  trial  which  challenge  the 
action  of  the  trial  court  in  overruling  a  motion  made 
by  appellant  at  the  close  of  appellee 's  evidence  for  a 
peremptory  instruction,  and  repeated  at  the  close  of 
all  the  evidence.  It  likewise  disposes  of  those  grounds 
of  its  motion  challenging  the  action  of  the  court  in 
giving  and  refusing  instructions,  in  so  far  as  such 
instructions  can  be  said  to  involve  any  statement 
prejudicial  in  its  effect  upon  the  verdict  returned  by 
the  jury. 

Appellant  insists  that  the  verdict  is  not  sustained 

by  sufficient  evidence.    This  claim  is  predicated  on  its 

contention  that  the  evidence  shows  that  the 

9.  deceased  was  not  in  good  health  when  the  policy 
in  suit  was  issued  and  delivered;  that  he  had 
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consulted  a  physician  on  two  or  more  occasions  in  the 
month  preceding  the  delivery  of  the  policy,  one  of 
which  was  between  the  time  he  applied  for  the  insur- 
ance and  the  delivery  of  the  policy,  and  that  deceased 
knew  that  he  was  not  in  good  health,  and  that  he  had 
consulted  a  physician,  and  hence  knew  that  his 
answers  and  declarations  in  his  application  were 
false ;  that  he  did  not  have  any  insurance  in  force  in 
the  Modem  Woodmen  when  he  made  his  application, 
and  hence  knew  that  his  answer  that  he  did  have  such 
insurance  was  false,  etc, 

A  brief  statement  of  the  evidence  on  the  questions 
indicated  will,  we  think,  furnish  a  <3omplete  answer  to 
this  contention.  The  evidence  showed  that  deceased 
died  of  a  cancer  of  the  stomach,  a  little  over  a  year 
after  he  applied  for  and  received  the  policy  of  insur- 
ance in  suit.  A  physician,  Dr.  Freeman,  testified  that 
deceased  had  been  to  see  him  and  had  got  some 
medicine  for  indigestion  or  dyspepsia  probably  twice 
in  June  and  once  or  tAvice  in  July,  1912,  and  that  he 
continued  to  get  medicine  and  to  receive  treatment  for 
the  same  trouble  up  into  the  December  following.  It 
also  appears  from  the  evidence  that  deceased  was 
operated  on  in  January  of  the  year  following,  and  it 
was  then  ascertained  that  he  had  a  cancer  of  the 
^  stomach  so  far  developed  that  the  exploring  surgeon 

refused  to  attempt  to  remove  it.  This  is  in  effect  the 
evidence  on  which  appellant  bases  its  contention  that 
deceased  was  not  in  good  health  and  that  he  knew  he 
was  not  in  good  health  when  he  made  his  application 
and  received  his  policy. 

There  was  evidence  tending  to  impeach  the  phy- 
sician who  testified  that  decedent  visited  him  in  June 
or  July,  1912,  and  got  medicine  of  him.  This  attempted 
impeachment  was  by  proof  of  contradictory  state- 
ments made  to  appellee.     It  follows  that  the  jury 
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might  have  disregarded  his  testimony,  but  if  his  testi- 
mony be  given  full  credit  it  does  not  support  appel- 
lant's claim.  On  the  contrary,  it  tends  to  show  that 
deceased's  statement  that  he  was  in  good  health  was 
in  substantial  accord  with  the  truth. 

The  only  aihnent  testified  to  by  this  doctor  was 
indigestion  or  dyspepsia.  Appellant's  own  doctor, 
who  passed  upon  the  application  here  involved,  testi- 
fied in  effect  that  dyspepsia  was  not  regarded  as  a 
disease,  but  a  symptom  only.  He  also  testified  in 
effect  that  one's  good  health  within  the  meaning  of 
insurance  risks  is  affected  only  by  a  disease  or  a£9ic- 
tion  which  is  acute,  or  one  which  affects  the  general 
health  in  the  sense  that  it  will  in  all  probability 
shorten  life.  As  pertinent  to  this  question,  see: 
Northwestern  Mut.  Life  Ins.  Co.  v.  Eeimann  (1884), 
93  Ind.  24;  Metropolitan  Life  Ins.  Co.  v.  Johnson, 
supra;  Fidelity  Mut.  Life  Assn.  v.  McDaniel,  supra, 
and  cases  there  cited. 

On  cross-examination,  said  Freeman  testified  in 
effect  that  on  the  occasions  when  deceased  came  to 
him  he  had  no  suspicion  of  a  cancer ;  that  cancer  was 
not  mentioned;  that  he  never  heard  of  his  having  a 
cancer  until  after  the  operation.  One  of  the  doctors 
who  assisted  at  the  operation  testified  in  effect  that 
he  could  not  tell  from  the  condition  and  appearance  at 
the  time  of  the  operation  how  long  the  cancer  had 
been  in  developing,  and  could  not  say  whether  the 
deceased  was  afflicted  with  it  in  the  previous  July. 
Numerous  witnesses  testified  that  appellant  filled  his 
appointments  as  always  up  until  sometime  in  Decem- 
ber, and  that  they  never  heard  of  his  having  a  cancer 
until  after  said  operation. 

Under  the  evidence,  the  jury  was  warranted  in  find- 
ing, as  it  did,  in  effect,  both  in  the  general  verdict  and 
in  its  answers  to  interrogatories,  that  the  deceased 
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did  not  have  a  cancer  at  the  time  he  made  his  appli- 
cation, and  that  his  health  was  then  good.  There  was 
a  total  lack  of  evidence  showing  that  deceased  at  such 
time  had  any  knowledge  of  the  existence  of  a  cancer. 
It  follows  that  the  jury  was  entirely  justified  in  find- 
ing from  the  evidence  that  the  declaration  of  the 
deceased  as  to  his  good  health  at  the  time  he  made  his 
application,  if  not  literally  true,  was  at  least  substan- 
tially so,  and  that  it  was  not  fraudulently  made.  Met- 
ropolitan Life  Ins.  Co.  v.  Johnson,  supra;  Alabama, 
etc.,  Ins.  Co.  v.  Johnston,  supra,  and  cases  cited. 

As  to  the  answers  of  deceased  that  he  had  not  con- 
sulted any  physician  in  the  five  years  preceding  his 
application,  we  have  indicated  the  evidence  on 

10.  this  subject  in  our  discussion  of  the  answers  to 
interrogatories.    In  this  connection,  however, 

it  should  be  stated  that  appellant  objected  to  the  evi- 
dence of  appellee  relating  to  the  conversation  between 
the  deceased  and  Dr.  Shrock,  the  examining  doctor, 
who  wrote  down  suoh  answer,  and  this  ruling  is  relied 
on  and  urged  as  error. 

This  ruling  of  the  trial  court  is  in  effect  upheld  by 
the  case  of  Iowa  Life  Ins.  Co.  v.  Haughton,  supra. 
See  cases  there  cited. 

With  this  evidence  in,  it  clearly  appears  that  said 
answer  of  deceased  in  his  application,  at  least  so  far 
as  it  was  material,  was  substantially  true. 

As  tending  to  show  the  falsity  of  the  answer  of 
deceased  relating  to  his  having  insurance,  the  appel- 
lant offered  the  testimony  of  the  secretary  of 

11.  the  Modern  Woodmen,  who  testified  in  effect 
that  the  records  of  said  order  showed  that  a 

$1,000  policy,  carried  by  appellant  in  said  order,  had 
lapsed  July  1, 1912,  because  of  failure  to  pay  the  pre- 
mium then  due,  the  time  limit  for  such  payment  hav- 
ing expired  the  last  day  of  the  preceding  month,  viz., 
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June  30, 1912,  and  that  such  policy  was  not  in  force  on 
July  15,  1912,  when  deceased  made  his  application 
containing  said  answer. 

We  have  already  indicated  that  said  answer  was  a 
representation  only,  and  hence  the  jury  were  per- 
fectly warranted  in  finding  that,  so  far  as  material  to 
the  risk,  such  answer  was  substantially  true  and  not 
fraudulently  made. 

Other  rulings  of  the  trial  court  are  challenged  by 
appellant,  but  in  so  far  as  they  are  not  disposed  of  by 
what  we  have  already  said,  they  are  shown  by  the 
answers  to  interrogatories  not  to  have  been  preju- 
dicial, or  otherwise  they  are  of  that  technical  char- 
acter that  affords  no  ground  for  reversal  under  §§407 
2221  Burns  1914,  §§398, 1891  E.  S.  1881. 

Most  of  the  questions  raised  by  appellant  are  prac- 
tically covered  and  determined  against  him  in  one  or 
the  other  of  the  following  cases  decided  by  this  court, 
and  the  cases  therein  cited :  Fidelity  Mut.  Life  Assn. 
V.  McDaniel,  supra;  Iowa  Life  Ins.  Co.  v.  Haughton, 
supra;  American,  etc.,  Ins.  Co.  v.  Rosenstein,  supra; 
Metropolitan  Life  Ins.  Co.  v.  Johnson,  supra;  Cath- 
olic Order  of  Foresters  v.  Collins,  supra;  Prudential 
Life  Ins.  Co.  v.  Sellers,  supra. 

The  trial  court  was  evidently  controlled  in  its 
rulings  by  said  cases,  and  our  examination  of  the 
entire  record  convinces  us  that  appellant  has  had  a 
fair  trial,  in  accord  with  the  law  as  declared  therein, 
and  that  a  just  result,  consistent  with  the  merits  of 
the  case,  has  been  reached. 

The  judgment  below  is  therefore  affirmed. 

Note. — ^Reported  In  118  N.  E.  576.  Insurance :  distinction  between 
warranty  and  representation,  4  Ann.  Cas.  255;  l^nowledge  of 
insurer's  agent  of  falsity  of  statements  in  application,  effect,  16  L. 
R.  A.  33.    See  under  (6,  7,  9,  10)  25  Oyc  7S8,  802,  944. 
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Meeks  V.  Wood. 

[No.  9,446.     Filed  February  6,  1918.] 

1.  Nuisance. — Elements. — Vbg  of  Property, — Every  man  has  the 
exclnsive  dominion  and  right  to  the  free  enjoyment  of  his  own 
property,  and,  though  it  is  his  duty  to  use  it  so  as  not  to  injure 
the  property  of  others,  this  duty  must  be  taken  with  some  quali- 
fications, for  every  annoyance  does  not  constitute  such  an  injury 
as  the  law  will  remedy  or  prevent,  and  one  may,  therefore,  make 
a  reasonable  use  of  his  right,  though  its  exercise  may  create 
some  annoyance  or  inconvenience  to  his  neighbor,  but,  even  in 
such  a  case,  an  annoyance  lawful  in  itself  may  become  imlawful 
when  done  maliciously,    p.  597. 

2.  Nuisance. — Elements. — Nature  and  Extent  of  Injury, — ^In 
determining  what  constitutes  a  nuisance,  the  nature  and  char- 
acteristics of  the  person  claimed  to  have  been  annoyed,  as  well 
as  the  nature  of  the  instrumentality  causing  the  annoyance,  must 
be  considered,  and  the  question  is  whether  the  nuisance  will  or 
does  produce  such  a  condition  of  things  as  in  the  Judgment  of 
reasonable  men  is  naturally  productive  of  actual  physical  dis- 
comfort to  persons  of  ordinary  sensibilities  and  ordinary  tastes 
and  habits  and,  under  the  circumstances,  unreasonable  and  in 
derogation  of  the  rights  of  the  complaining  party,    p.  598. 

3.  Nuisance. — Elements, — "Nature  and  Extent  of  Injury, — Evi- 
dence. — Sufficiency. — In  an  action  to  enjoin  as  a  nuisance  the  use 
of  a,  "barker"  or  whistle  placed  on  the  exhaust  pipe  of  a  gas 
engine  in  order  to  keep  the  operator  Informed  as  to  when  the 
engine  was  running,  evidence  showing,  in  substance,  that, 
although  the  "barker"  gave  out  forty  or  fifty  loud  and  shrill 
sounds  every  minute,  which  continued  day  and  night,  those  living 
in  the  immediate  vicinity  became  accustomed  to  the  noise  shortly 
after  the  "barker"  was  installed  and  were  not  thereafter  dis- 
turbed by  it,  that  plaintiff  was  a  man  of  nervous  temperament  and 
abnormally  sensitive  to  the  noises  complained  of,  and  that  he 
and  those  occupying  his  house  with  him  complained  of  the  same 
physical  conditions  and  ailments  when  the  engine  was  not  being 
operated  as  it  was  claimed  were  produced  by  the  use  of  the 
"barker,"  was  sufficient  to  sustain  the  trial  court's  conclusion 
that  the  sounds  complained  of  were  not  of  such  a  character  as 
should  materially  interfere  with  and  affect  the  ordinary  comforts 
of  living  of  normally  constituted  people,    p.  598. 

From  Eandolph  Circuit  Court ;  Theodore  Shockney, 
Judge. 
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Action  by  Chaney  F.  Meeks  against  Martin  F. 
Wood.  From  a  judgment  for  defendant,  the  plaintiff 
appeals.    Affirmed. 

Walter  G.  Parry,  Frederick  F.  McClellan,  Donald 
D.  Hensel  and  Leonidas  A.  Guthrie,  for  appellant. 

Carl  Thompson,  A.  L.  Nichols,  A.  L.  Bales  and  J, 
W.  Macey,  for  appellee. 

Ibach,  C.  J. — This  was  an  action  brought  by  appel- 
lant against  appellee  to  perpetually  enjoin  him  from 
using  a  "barker*'  in  the  conduct  of  his  business  of 
operating  an  oil  well  on  his  farm  which  adjoins  appel- 
lant's farm.  There  was  a  trial  by  the  court  and  judg- 
ment for  the  defendant.  Appellant's  motion  for  a  new 
trial  was  overruled,  and  such  ruling  is  assigned  as 
error  and  relied  on  for  reversal. 

The  barker  is  charged  to  be  a  whistle  placed  on  the 
exhaust  pipe  of  a  gas  engine  which  is  used  to  pump  oil 
from  the  well,  and  it  is  further  charged  that  by  the 
use  of  the  barker  loud  and  shrill  sounds  were  pro- 
duced, which  continued  both  day  and  night  and  could 
be  heard  for  a  distance  of  two  or  three  miles;  that 
they  were  especially  noisy  and  disturbing  in  and  about 
appellant's  house  and  premises,  where  they  were  so 
loud  and  shrill  that  appellant  and  his  family  were 
made  sick  and  nervous,  and  they  could  not  sleep ;  that 
such  noises  impaired  their  eating,  interfered  with 
their  work,  impaired  the  comfortable  enjoyment  of 
appellant's  home,  and  also  depreciated  the  value  of 
his  farm.  In  short,  it  was  a  suit  to  enjoin  and  abate  a 
nuisance. 

The  statute  (§291  Burns  1914,  §289  E.  S.  1881)  pro- 
vides : ' '  That  whatever  is  injurious  to  health  or  inde- 
cent or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  essentially  to  interfere  with 
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the  comfortable  enjoyment  of  life  or  property,  is  a 
nuisance,  and  the  subject  of  an  action.'' 

There  is  some  evidence  of  the  existence  of  the  aets 
complained  of,  but  there  is  a  conflict  as  to  whether 
they  are  such  as  come  within  the  provisions  of  the 
act,  supra.  There  is  much  evidence  on  the  part  of 
witnesses  living  in  the  immediate  neighborhood  that 
they  were  not  awakened  by  the  barker,  nor  disturbed 
by  it.  Some  testified  that  the  noise  did  disturb  them' 
somewhat  when  the  barker  was  first  put  in  use,  but 
that  they  had  become  used  to  it  and  were  no  longer 
affected  by  it.  In  fact,  this  is  the  character  of  all  the 
testimony,  except  that  of  appellant  and  those  occupy 
ing  his  house  with  hinu  And  as  to  them  there  is  evi- 
dence tending  to  show  that  they  were  complaining  of  i 
the  same  physical  conditions  and  ailments  when  the 
well  was  not  being  operated  as  are  now  claimed  were! 
produced  by  the  use  of  the  barker.  There  is  some  evi- 
dence from  which  it  could  be  reasonably  inferred  that 
appellant  was  a  man  of  nervous  temperament  and; 
sensitive  to  things  which  were  in  any  degree  annoying 
or  disturbing,  especially  to  noises  of  the  character 
complained  of.  In  short,  there  was  some  evidence] 
tending  to  show  that  appellant  was  not  a  person  of 
ordinary  sensibilities  and  from  which  the  court  might 
readily  conclude  that  he  was  abnormal  in  this  respect. 
It  also  appears  from  the  evidence  that  the  use  made  of 
appellee's  land  was  not  different  from  the  use  made 
of  other  lands  in  the  immediate  vicinity,  as  appellee 
was  at  that  time  only  one  of  several  farmers  in  the 
same  locality  who  were  developing  their  lands  into 
oil  fields,  and  the  others  were  using  the  same  device, 
appellee's  well  being  nearer  to  appellant  than  the 
others.  Appellee  lived  about  ninety-eight  rods  from 
the  well  and  the  barker  was  placed  on  the  exhaust, 
and  when  the  engine  was  running  gave  out  forty  or 
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fifty  distinct  sounds  every  minnte.  In  this  way 
appellee  was  kept  informed  both  by  day  and  by  night, 
when  the  engine  was  pumping  without  keeping  a 
workman  at  the  engine  constantly,  as  the  stopping  of 
the  noise  of  the  barker  would  of  itself  indicate  to  the 
operator  that  the  engine  had  stopped. 

Under  the  facts  thus  detailed  it  is  for  us  to  decide 

whether  the  court  was  right  in  deciding  that  the 

amount   of   annoyance,   under   all   the   facts 

L  and  circumstances,  did  not  constitute  a  nui- 
sance within  the  provisions  of  the  statute, 
supra.  The  law  is  well  understood  that  every 
man  has  the  exclusive  dominion  and  right  to 
the  free  enjoyment  of  his  own  property  to 
use  it  as  he  pleases,  and  that  his  neighbor  enjoys  the 
same  rights  and  privileges  with  his  property;  conse- 
quently it  is  the  duty  of  each  to  so  use  his  own  as  not 
to  injure  that  of  the  other.  This  duty,  however,  must 
be  taken  with  some  qualifications,  for  as  it  has  been 
held:  "In  the  nature  of  things  and  of  society,  it  is  not 
reasonable  that  every  annoyance  should  constitute  an 
injury  such  as  the  law  will  remedy  or  prevent.  One 
may  therefore  make  a  reasonable  use  of  his  right, 
though  it  may  create  some  annoyance  or  inconveni- 
ence to  his  neighbor.  But  even  in  such  case,  an  annoy- 
ance lawful  in  itself  may  become  unlawful  when  done 
maliciously.  •  •  •  According  to  our  settled 
notions  and  habits,  there  are  convenient  places-— one 
for  the  home,  one  for  the  factory ;  but,  as  often  hap- 
pens, the  two  must  be  so  near  each  other  as  to  cause 
some  inconvenience.  The  law  cannot  take  notice  of 
such  inconvenience,  if  slight  or  reasonable,  all  things  ^ 
considered,  but  applies  the  common-sense  doctrine 
that  the  parties  must  give  and  take,  live' and  let  live; 
for  here  extreme  rights  are  not  enforceable  rights — ^at 
any  rate,  not  by  injunction.**   Powell  v.  Bentley,  ete., 
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Furniture  Co.  (1891),  34  W.  Va.  804,  809,  12  S,  E. 
1085, 1087, 12  L.  R.  A.  54,  55. 

There  is  another  element  to  be  taken  into  considera- 
tion in  determining  what  shall  constitute  a  nuisance, 
and  that  is  the  nature  and  characteristics  of 

2.     the  person  claimed  to  have  been  annoyed,  as 
well  as  the  nature  of  the  instrumentality  caus- 
ing the  annoyance.    As  was  said  in  a  well-considered 
case :    ^'In  all  such  cases,  the  question  is,  whether  the 
nuisance  complained  of,  will  or  does  produce  such  a 
condition  of  things  as,  in  the  judgment  of  reasonable 
men,  is  naturally  productive  of  actual  physical  dis- 
comfort to  persons  of  ordinary  sensibilities,  and  of 
ordinary  tastes  and  habits,  and  as,  in  view  of  the  cir- 
cumstances of  the  case,  is  unreasonable  and  in  deroga- 
tion of  the  rights  of  the  complainant. * [    (Our  italics.) 
Dittman  v.  Repp  (1878) ,  50  Md.  516, 33  Am.  Rep.  325 ; 
Wade  V.  MUler  (1905),  188  Mass.  6,  73  N.  E.  849,  69 
L.  R.  A.  820;  Rose  v.  Butler  (1868),  19  N.  J.  Eq.  294, 
97  Am.  Dec.  654. 

We.  have  indicated  the  character  of  the  evidence 

produced  at  the  trial  and  the  court  has  concluded 

therefrom  that  the  noise  complained  of  was  not 

3.  of  such  a  character  as  should  materially  inter- 
fere with  and  affect  the  ordinary  comforts  of 
living  on  the  part  of  normally  constituted  people.  The 
trial  court  was  fully  warranted  by  the  evidence  in 
reaching  such  conclusion.  The  decision  of  the  trial 
court  is  therefore  sustained  by  sufficient  evidence,  and 
is  not  contrary  to  law. 

Judgment  affirmed. 

Caldwell,  J.,  not  participating. 

Note. — Reported  in  118  N.  B.  591.  Nuisance  moise  with  or  with- 
out vibration  incident  to  industrial  business,  17  L.  R,  A.  (N.  S.) 
287,  44  L.  R.  A.  (N.  S.)  236;  what  will  be  enjoined  as  interference 
with  comfortable  enjoyment  of  real  property,  10  Am.  Rep.  674. 
See  under  (2,  3)  20  Cyc  1156,  1157,  1192. 
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Liberal  Life  Assurance  Company  of  Indllna  et  al. 

V.  Cook. 

[No.  9,507.     Filed  February  7,  1918.] 

1.  Appeal. — Briefs. — Sufficiency. — Waiver  of  Error. — ^Assigned 
errors  are  waived  by  appellant's  failure  to  present  them  in  its 
briefs,    p.  600. 

• 

2.  Appeal. — Review. — Evidence. — Sufficiency . — Conclusivenesdi  of 
Verdict, — ^Where  the  evidence  Is  not  conclusive,  but  is  susceptible 
of  the  construction  placed  upon  It  by  the  Jury,  though  different 
inferences  might  reasonably  be  drawn  by  persons  equally  fair 
and  reasonable,  the  court  on  appeal  will  not  disturb  the  Judgment 
for  insufficiency  of  evidence  to  sustain  the  verdict    p.  601. 

From  Madison  Circuit  Court;  Luther  F.  Pence, 
Judge. 

Action  by  Benjamin  H.  Cook  against  the  Liberal 
Life  Assurance  Company  of  Indiana  and  another. 
From  a  judgment  for  plaintiff,  the  defendants  appeaL 
Affirmed. 

Jones  (&  Ball  J  for  appellants. 
Albert  H.  Vestal,  for  appellee. 

Felt,  J. — This  is  a  suit  by  appellee  to  recover  for 
his  services  as  medical  examiner  for  appellants. 

The  complaint  in  one  paragraph  alleges  in  sub- 
stance that  appellee,  on  August  11,  1911,  was 
employed  by  the  Liberal  Life  Insurance  Company  of 
Indiana,  and  that  the  business  of  that  company  was 
taken  over  by  its  coappellant.  Liberal  Life  Assurance 
Company  of  Indiana,  which  company  assumed  and 
agreed  to  carry  out  the  contracts  of  the  former  com- 
pany ;  that  appellee  was  duly  appointed  medical  exam- 
iner for  appellants  for  the  county  of  Madison,  State 
of  Indiana,  and  appellants  agreed  to  pay  him  for  his 
services  the  sum  of  $60  per  month,  payable  on  the 
first  day  of  each  month;  that  he  entered  upon  his 
employment  and  served  continuously  from  the  date 
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aforesaid  to  April  14, 1914 ;  that  appellants  accepted 
his  services  in  pursuance  of  such  employment  and  are 
indebted  to  him  therefor  in  the  sum  of  $1,200,  Each 
of  the  appellants  answered  the  complaint  by  a  gen- 
eral denial  and  by  a  plea  of  payment.  A  trial  by  jury 
resulted  in  a  verdict  for  appellee  in  the  sum  of 
$1,106.80,  '  Appellee  entered  a  remittitur  of  $195.43, 
appellants'  separate  motions  for  a  new  trial  were 
overruled,  judgment  was  rendered  on  the  verdict  for 
the  full  amount  less  the  sum  ren^iitted,  and  this  appeal 
taken, 

m 

Appellants    have     separately    assigned     several 

alleged  errors,  but  have  waived  all  of  them  by  failure 

to  present  them  in  their  briefs  unless  it  be  the 

1.  assignment  that  the  court  erred  in  overruling 
the  motions  for  a  new  trial. 

Appellee  earnestly  contends  that  no  questions  are 
presented  by  the  briefs  because  of  failure  to  comply 
with  the  rules  of  the  court  in  the  preparation  thereof ; 
that  under  their  points  and  authorities  appellants 
have  stated  only  abstract  propositions  of  law,  and 
have  not  applied  them  to  any  particular  assignment 
of  error  or  to  any  definite  question  which  is  shown  to 
arise  under  any  assignment  of  error ;  that  points  not 
definitely  raised  and  presented  in  the  original  briefs 
of  an  appellant  cannot  be  presented  in  its  reply  brief. 

In  the  main,  appellee's  contentions  are  sustained 
by  the  authorities.  It  is  a  mere  matter  of  conjecture 
or  speculation  as  to  what  particular  error  or  errors 
the  propositions  of  law  stated  are  intended  to  be 
applied!  Pcdmer  v.  Beall  (1915),  60  Ind.  App.  208, 
110  N.  E.  218,  and  cases  cited;  Harrold  v.  Whistler 
(1915),  60  Ind.  App.  504,  507,  111  N.  E.  79. 

However,  we  think  a  liberal  interpretation  of  the 
briefs  enables  the  court  to  know  with  reasonable  cer- 
tainty that  appellants  contend  that  the  verdict  is  not 
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sustained  by  sufficient  evidence;  that  to  render  the 
verdict  the  jury  must  have  drawn  unreasonable  and 
unwarranted  inferences. 

The  evidence  shows  a  written  appointment  of  appel- 
lee, on  August  23,  1911,  duly  signed  by  the  president 
and  secretary  of  the  company  and  the  medical  direc- 
tor, indicating  that  appellee  was  appointed 

2.  medical  examiner  for  the  Liberal  Life  Insur- 
ance Company  of  Indiana,  at  Anderson,  Madi- 
son county,  Indiana.  The  authority  of  such  officers 
to  make  the  appointment  was  duly  proved.  There  ^ 
.  is  also  evidence  tending  to  show  that  appellee 
rendered  services  which  were  recognized  by  appel- 
lants and  that  they  were  to  pay  him  therefor  $60  per 
month.  There  is  also  evidence  tending  to  prove  that 
such  monthly  salary  was  not  intended  to  continue 
indefinitely,  but  was  to  apply  only  to  a  certain  kind  of 
insurance  for  a  limited  period  of  time.  But  such  evi- 
dence is  not  conclusive,  and  the  evidence  upon  the 
whole  case  was  susceptible  of  the  construction  placed 
upon  it  by  the  jury. 

It  presents  a  situation  where  different  inferences 
might  reasonably  be  drawn  from  the  evidence  by  per- 
sons equally  fair  and  reasonable.  Where  such  is  the 
case,  this  court  will  not  disturb  the  judgment  for  the 
want  of  evidence  to  sustain  the  verdict  of  the  jury. 
Abelman  v.  Haehnel  (1914),  57  Ind.  App.  15,  21,  103 
N.  E.  869;  Chicago,  etc.,  R.  Co.  v.  Collins  (1915),  59 
Ind.  App.  572,  578, 108  N.  E.  377, 1135 ;  Bronnenberg 
V.  Indiana  Union  Traction  Co.  (1915),  59  Ind.  App. 
495,  498,  109  N.  E.  784. 

No  error  prejudicial  to  appellants  has  been  pointed 
out.  The  case  seems  to  have  been  fairly  tried  and 
involves  but  few  technical  questions.  No  ground  for 
reversal  is  shown.   Judgment  affirmed. 

Note.— Keported  in  115  N.  B.  586. 
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City  of  Princeton  v.  Gutheridge. 

INo.  9,488.    Filed  February  7,  1918.] 

1.  Municipal  Cobporations.  —  Personal  Injuries.  -—  Defective 
Streets. — Negligence, — Contributory  Negligence, — ^In  an  action 
against  a  city  for  personal  injuries,  evidence  showing  that  plain- 
tiff, while  attempting  to  walk  diagonally  across  a  street  intersec- 
tion, stepped  into  a  hole  in  the  street  pavement  and  was  injured, 
that  the  presence  of  the  hole,  which  had  existed  for  several 
months,  was  concealed  by  a  covering  of  leaves,  and  that  there  was 
nothing  to  warn  pedestrians  that  it  was  dangerous  to  cross  the 
intersection,  was  sufficient  to  take  to  the  jury  the  question  of  the 
city's  negligence  and  plaintiffs  contributory  negligence,    p.  605. 

2.  New  Trial. — Newly-IHscovered  Evidence, — Diligence. — ^Newly- 
discovered  material  evidence  is  a  cause  for  a  new  trial  only  wlien 

-the  party  applying  could  not  with  reasonable  diligence  have  dis- 
covered such  evidence  at  the  trial,  and  it  is  presumed  within 
reasonable  limits  that  he  could  have  discovered  the  evidence  by 
the  exercise  of  reasonable  diligence,  and  he  is  required  to  r^ut 
such  presumption,  not  by  general  statements  only,  but  by  par- 
ticularly stating  the  means  employed,  or,  if  it  appears  that  he  has 
made  no  effort  to  produce  such  evidence,  he  must  at  least  show 
that  he  did  not  have  knowledge  of  any  facts  requiring  him  to 
make  further  inquiry,    p.  607. 

3.  New  Tual. — Grounds. — Netoly-Discovered  Evidence. — Diligence. 
— Sufficiency  of  Showing. — In  an  action  against  a  city  for  i)er- 
sonal  injuries  due  to  a  defective  street,  a  motion  for  a  new  trial 
setting  forth  that  defendant's  attorneys  had  learned  only  on  the 
night  before  the  commencement  of  the  trial,  lasting  two  days» 
that  plaintiff  a  few  years  before  had  sued  a  nearby  city  for  a 
similar  accident  and  that,  if  a  new  trial  was  granted,  defendant 
desired  to  introduce  a  certified  copy  of  the  complaint  and  pro- 
ceedings in  the  former  suit  to  show  certain  facts  material  to  its 
defense,  but  showing  no  effort  to  procure  the  desired  documentary 
evidence  for  use  at  the  trial,  the  only  excuse  offered  for  such  lack 
of  diligence  being  that  defendant's  attorneys  were  engaged  in 
preparing  for  trial  after  receiving  the  information  as  to  the  prior 
action,  was  properly  refused  as  not  showing  that  defendant  <dty 
exercised  reasonable  diligence,    p.  608. 

From  Knox   Circuit   Court;   Benjamin  M.    Wil- 
loughby,  Judge. 


NOVEMBER  TERM,  1917.  603 

City  of  Princeton  v.  Gutheridge— 66  Ind.  App.  602. 

Action  by  Belle  Giltheridge  against  the  city  of 
Princeton.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

Henry  Kister  and  D.  R.  Head,  for  appellant. 
Robert  W.  Armstrong,  T.  Morton  McDonald  and 
Samuel  M.  Emison,  for  appellee. 

Caldwell,  J. — ^Appellee  brought  this  action  against 
appellant  in  the  Gibson  Circuit  Court  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  suf- 
fered by  her  October  12, 1913,  by  reason  of  the  alleged 
defective  condition  of  a  certain  public  street  in  the 
city  of  Princeton.  The  negligence  charged  related  to 
the  maintaining  of  the  street  in  such  defective 
condition  without  guards  or  warning  to  apprise  trav- 
elers of  the  existence  of  the  defect.  A  trial  in  the 
Knox  Circuit  Court  on  a  change  of  venue  resulted  in 
a  verdict  and  judgment  for  $1,000.  The  sufficiency  of 
the  evidence  on  the  issue  of  negligence  and  also  the 
issue  of  contributory  negligence  is  challenged. 

The  physical  conditions  at  the  place  of  the  accident, 
as  shown  by  uncontradicted  evidence,  were  as  fol- 
lows :  Broadway,  a  brick  paved  street,  extends  east 
and  west  through  Princeton,  intersecting  Hall  street 
at  right  angles.  These  streets  had  brick  or  concrete 
sidewalks  along  each  side.  The  brick  improvement  of 
Broadway  extended  south  on  Hall  street  beyond  the 
extended  south  line  of  the  sidewalk  of  the  former. 
Bordering  the  traveled  way  of  Broadway  there  was  a 
concrete  curb  extending  four  inches  above  the  surface 
of  the  street  and  to  the  level  of  the  sidewalk.  The 
curb  rounded  the  comer  and  extended  south  along  the 
east  line  of  Hall  street  to  the  end  of  the  brick  inaprove- 
ment.  At  the  comer,  however,  for  a  distance  of  four 
feet  the  curb  was  absent.  In  this  space  there  was  a 
brick  catch-basin  extending  down  to  a  dewer,  over  the 


604  APPELLATE  COUBT  OP  INDIANA, 

City  of  Prinoeton  v.  Gutheridge— 66  Ind.  App.  602. 

intake  to  wldch  there  was  an  iron  grating  depressed 
somewhat  below  the  surface  of  the  street,  and  extend- 
ing a  distance  back  of  the  line  of  the  curb  and  also 
about  eight  inches  into  the  street.  Above  the  grating 
and  imbedded  so  that  its  top  surface  was  on  a  level 
with  the  top  line  of  the  curb  there  was  a  cap  stone 
about  four  feet  square  and  four  inches  thick.  It  was 
about  eight  inches  from  the  top  of  the  c6p  stone  to  the 
top  surface  of  the  grating,  and  about  eight  inches  of 
the  latter  extended  into  the  street  beyond  the  line  of 
the  stone.  On  the  south  side  of  Broadway  and  east  of 
Hall  street  there  was  a  six-foot  concrete  sidewalk  with 
a  five-foot  grass  plot  between  it  and  the  curb.  There 
was  also  a  sidewalk  and  grass  plot  of  like  width  along 
the  east  side  of  Hall  street.  The  two  sidewalks  inter- 
sected and  each  extended  to  the  curb.  All  the  space 
at  the  southeast  corner  of  the  street  intersection 
bounded  by  the  two  sidewalks  and  the  curb,  except  the 
part  thereof  occupied  by  said  cap  stone,  was  concreted 
to  the  sidewalk  level.  There  was  also  substantial  evi- 
dence to  the  following  effect:  On  the  afternoon  of 
October  12, 1913,  there  was  a  hole  at  the  north  edge  of 
the  grating,  variously  estimated  by  witnesses  as  four 
to  six  inches  wide  and  eight  to  nine  inches  long,  and 
with  a  depth  equal  to  two  bricks  as  testified  to  by  one 
witness,  and  twenty-three  inches  as  testified  to  by 
another  witness.  The  hole  was  the  result  of  the 
absence  or  removal  of  bricks.  The  hole  and  the  grat- 
ing at  the  time  of  the  injury  were  concealed  by  a 
light  covering  of  leaves.  The  hole  had  been  there 
since  July.  On  the  afternoon  of  said  day  appellee, 
with  two  women  friends,  was  traveling  west  on  the 
sidewalk  along  the  south  side  of  Broadway,  their 
destination  being  the  depot,  which  was  west  of  Hall 
street,  and  on  the  north  side  of  Broadway.  Arriving 
at  the  intersection,  appellee,  with  her  companions. 
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started  diagonally  northwest  across  the  intersection. 
Neither  she  nor  her  companions  saw  the  hole  or  knew 
of  its  existence.  Being  obscured  by  leaves,  it  was  not 
easily  discoverable.  As  appellee  stepped  from  the 
concrete  paving  down  to  the  street  surface,  her  right 
foot  and  leg  up  nearly  to  her  knee  penetrated  the  hole, 
and  as  a  consequence  she  was  injured.  The  injuries 
consisted  of  abrasions  and  wounds  on  the  ankle  and 
leg,  and  in  addition  various  sprains  and  bruises. 
There  was  nothing  aside  from  the  hole  itself  to  indi- 
cate its  presence,  or  to  warn  persons  not  to  travel  the 
intersection  as  appellee  attempted  to  do.  There  was 
evidence  that  it  was  not  unusual  for  people  to  cross 
that  corner  diagonally.  Appellee  served  upon  appel- 
lant the  notice  required  by  §8962  Bums  1914,  Acts 
1907  p.  249. 

This  evidence  made  a  case  properly  for  the  deter- 
mination of  the  jury  on  the  issue  of  negligence.  City 
of  Anderson  v.  Fleming  (1902),  160  Ind.  597, 

1.  599,  67  N.  E.  443,  66  L.  R.  A.  119;  City  of 
Indianapolis  y.  Schoenig  (1911),  48  Ind.  App. 
76,  95  N.  E.  324;  City  of  Ft.  Wayne  v.  Patterson 
(1891),  3  Ind.  App.  34,  29  N.  E.  167.  Likewise  on  the 
issue  of  contributory  negligence,  although  appellee 
was  traveling  the  street  diagonally.  City  of  Indian- 
apolis V.  Schoenig,  supra;  Stringer  v.  Frost  (1889), 
116  Ind.  477, 479, 19  N.  E.  331, 2  L.  R.  A.  614, 9  Am.  St. 
875;  City  of  East  Chicago  v.  Gilbert  (1915),  59 
Ind.  App.  613, 108  N.  E.  29, 109  N.  E.  404;  Simons  v. 
Gaynor  (1883),  89  Ind.  165;  City  of  Dallas  v.  Webb 
(1899),  22  Tex.  Civ.  App.  48,  54  S.  W.  398;  City  of 
Louisville  v.  Johnson  (1902),  24  Ky.  Law  685, 
69  S.  W.  803 ;  note  to  Elam  v.  Mt.  Sterling,  20  L.  R.  A. 
(N.  S.)  555;  28  Cyc  1430;  13  R.  0.  L.  468. 

A  second  ground  for  a  new  trial  was  based  on 
alleged  newly-discovered  evidence.  The  facts  as  set 
out  in  the  motion  are  substantially  as  follows:    In 
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1892  appellee  filed  in  the  circuit  court  of  Wabash 
county,  Illinois,  sitting  at  Mt.  Carmel,  her  complaint 
against  the  city  of  Mt.  Carmel,  Illinois,  alleging  that 
said  city  negligently  maintained  a  certain  open  ditch 
in  a  public  street,  and  that  appellee  fell  into  it 
whereby  her  ankle  was  dislocated  and  sprained  and 
permanently  injured,  and  her  back,  knees  and  hips 
braised  and  wounded.  A  copy  of  such  complaint  is 
set  out  in  the  motion  for  a  new  trial.  It  is  further 
alleged  in  such  motion  that  a  trial  of  that  cause  in  the 
circuit  court  of  Wabash  county,  Illinois,  resulted  in  a 
judgment  in  appellee's  favor.  The  further  facts  set 
out  in  the  motion  in  support  of  such  ground  for  a  new 
trial  are  to  the  following  effect :  The  trial  court  here 
assigned  this  cause  to  be  tried  on  May  18,  1915,  at 
Vincennes,  in  the  Knox  Circuit  Court.  The  trial  was 
conunenced  at  that  time  and  concluded  in  due  course. 
Appellant 's  attorneys,  one  of  whom  was  the  mayor  of 
the  city,  lived  at  Princeton.  After  ten  o  'clock  on  the 
night  of  May  17,  such  attorneys,  including  the  mayor, 
received  information  at  Princeton  that  a  few  years 
prior  thereto  appellee  had  recovered  a  judgment  in 
said  Wabash  Circuit  Court  based  on  a  claim  that  she 
had  received  an  injury  by  falling  into  an  open  ditch  in 
the  city  of  Mt.  Carmel,  Illinois,  but  said  attorneys  at 
that  time  had  no  information  as  to  the  nature  of  such 
injuries.  In  order  that  such  attorneys  might  reach 
Vincennes,  in  an  adjoining  county,  in  time  to  enter 
upon  the  trial  of  this  cause  as  assigned,  it  was  neces- 
sary that  they  leave  and  they  did  leave  Princeton  for 
Vincennes  about  one  hour  after  receiving  such 
information.  Appellant  neither  prior  to  nor  at  the 
trial  of  this  cause  knew  the  nature  of  such  complaint 
filed  in  such  prior  proceeding,  or  what  injuries 
appellee  thereby  alleged  she  had  suffered,  and  did  not 
know  of  any  witness  by  whom  such  facts  might  have 
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been  proved.  There  is  a  general  allegation  that  it  was 
impossible  for  appellant  to  ascertain  such  facts  in 
time  to  make  proof  thereof  at  the  trial  of  this  cause. 
The  new  evidence  which  appellant  in  the  event  of  a 
new  trial  desires  to  introduce  is  a  certified  copy  of 
such  complaint  and  of  the  proceedings  had  in  said 
cause  alleged  to  be  on  file  or  of  record  in  the  office  of 
the  clerk  of  the  Wabash  Circuit  Court  at  Mt.  Carmel, 
Illinois.  It  is  made  to  appear  also  by  certain  affi- 
davits filed  in  support  of  the  motion  for  a  new  trial 
that  on  a  retrial  certain  physicians  who  testified  at 
the  trial  of  this  cause  on  the  subject  of  appellee's 
injuries  would  modify  their  testimony  favorably  to 
appellant's  cause,  if  the  facts  stated  in  such  former 
complaint  were  shown  to  be  true. 

Newly-discovered  evidence .  material  to  the  party 
applying,  which  he  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the 

2.  trial,  is  a  statutory  cause  for  a  new  trial.*  §585 
Bums  1914,  §559  E.  S.  1881.  It  will  be 
observed  that  under  the  statute  newly-discovered 
material  evidence  is  a  cause  for  a  new  trial  only 
in  case  the  party  applying  could  not  with  rea- 
sonable diligence  have  discovered  and  produced 
such  evidence  at  the  trial.  A  presumption  is  in- 
dulged against  him  within  reasonable  limits  that 
he  could  have  discovered  such  evidence  by  the 
exercise  of  reasonable  diligence,  and  he  is  required 
to  rebut  such  presumption,  not  by  general  statements 
only,  but  by  particularly  stating  the  means  employed. 
If  it  appears  that  he  has  made  no  effort  to  discover  or 
produce  such  evidence,  he  is  required  at  least  to  show 
that  he  did  not  have  knowledge  of  any  facts  or  circum- 
stances which  required  him  to  make  further  inquiry. 
If  he  has  remained  inactive,  he  must  justify  such 
inactivity  by  facts.     Zimmerman  v.  Weigel  (1901), 
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158  Ind.  370, 372,  63  N.  E.  566;  Ward  v.  Voris  (1889), 
117  Ind.  868,  20  N.  E.  261;  Morrison  v.  Carey  (1891), 
129  Ind.  277,  28  N.  E.  697. 

Appellant  apparently  recognizes  the  force  of  the 

foregoing  well-established  principles,  but  seeks  to 

meet  and  avoid  them  on  the  ground  that  appel* 

3.  lant's  iattomeys  were  busily  engaged  in  pre- 
paring for  and  in  the  trial  of  the  cause  after 
receiving  such  information.  It  is  not  claimed  that 
appellee  misled  or  deceived  appellant.  Both  she  and 
her  husband  as  witnesses  were  interrogated  about 
such  prior  injury,  and  testified  freely  respecting  it. 
Appellee  testified  that  it  was  her  left  ankle  that  she 
injured  at  Mt.  Oarmel,  and  that  she  had  recovered 
from  the  injury.  Here  the  right  ankle  and  knee  and 
left  hip  were  injured.  .  The  record  here  discloses  that 
the  hearing  of  evidence  continued  at  the  trial  of  this 
cause  for  two  days.  Appellant  then  had  respecting 
such' alleged  newly-discovered  evidence  the  informa- 
tion received  at  Princeton  before  the  trial,  and  the 
information  imparted  by  appellee  and  her  husband 
as  witnesses  at  the  trial  and  yet  no  effort  was  made  to 
procure  the  documentary  evidence  which  appellant 
desires  to  introduce  at  a  retrial  An  effort  is  made 
to  excuse  such  inactivity,  as  we  have  said,  on  the 
ground  that  appellant ^s  attorneys  were  busily 
engaged  as  aforesaid.  But  perhaps  there  was  some 
other  agency,  as  by  messenger  or  otherwise,  through 
which  appellant  might  have  obtained  specific  informa- 
tion and  the  documentary  evidence  which  appellant 
desires  to  introduce  at  a  new  trial.  Perhaps  the 
cities  of  Princeton,  Vincennes  and  Mt.  Carmel  are 
situated  but  a  few  miles  the  one  from  each  of  the 
others,  with  direct  railway  and  telephone  connection. 
These  suggested  facts  are  not  negatived  by  any  alle- 
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gation.  If  true,  it  would  seem  at  least  that  an  effort 
should  have  been  made  to  ascertain  the  facts  specif- 
ically and  to  procure  the  desired  evidence.  It  would 
seem  also  that  had  a  reasonable  effort  been  made  the 
evidence  could  have  been  procured  for  use  at  the 
triaL 

If  it  be  conceded  that  such  documentary  evidence, 
and  especially  the  complaint,  had  it  been  offered  at 
the  trial,  would  have  been  proper  evidence  in  the 
nature  of  an  admission  {Tempter  v.  Lee  [1913], 
55  Ind,  App.  433,  436,  103  N.  E.  1090),  and  that  it 
would  have  been  material  on  the  issue  of  contributory 
negligence  by  reason  of  its  tendency  to  prove  that 
appellee's  physical  capacity  was  impaired  by  reason 
of  such  former  injury,  and  that  as  a  consequence  she 
was  required  to  exercise  care  accordingly.  (29  Cyc 
533;  City  of  Franklin  v.  Barter  [1891],  127  Ind.  446, 
26  N.  E.  882;  Bdlcom  v.  City  of  Independence  [1916], 
178  la.  685,  160  N.  W.  305,  L.  R.  A.  1917C  120,  and 
note),  nevertheless,  we  are  of  the  opinion  that  under 
authorities  above  cited  it  does  not  appear  that  appel- 
lant used  the  requisite  degree  of  diligence  to  discover 
and  produce  such  evidence  at  the  trial. 

If,  as  argued,  such  evidence,  if  offered  and  heard, 
would  be  especially  material  on  the  question  of  the 
extent  of  appellee 's  injuries,  and  consequently  on  the 
measure  of  recovery,  yet  for  reasons  as  above  appel- 
lant may  not  obtain  a  new  trial  based  on  its  alleged 
discovery.  In  this  connection,  however,  we  suggest 
whether  appellant  may  be  heard  to  demand  a  new 
trial  on  the  ground  of  newly^iscovered  evidence 
bearing  only  on  the  amount  of  recovery  where  on  this 
appeal  the  amount  recovered  is  not  challenged.  Chesa- 
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peake,  etc.,  R.  Co.  v.  Perry,  ante  532,  118  N.  E.  548, 
and  cases. 

No  other  questions  are  presented. 

Judgment  affirmed. 

Note. — Reported  in  118  N.  E.  584.    Municipal  corporations:  lia- 
bility for  defective,  or  want  of  repair  of,  streets,  103  Am.  St.  257. 


Kluge  v.  Exes. 

[No.  9,418.    Filed  October  10, 1917.    Judgment  modified  February  7, 

1918.] 

1.  Fraud. — Representations  of  Value. — ^Mere  representations  as  to 
value,  standing  alone,  are  ordinarily  regarded  as  opinions  and 
not  as  affirmations  of  existing  facts  -ta  be  relied  on  as  to  the 
basis  of  a  contract,    p.  615. 

2.  Fraud. — Contracts. — Representations  of  Facts, — A  contracting 
party  may  rely  on  the  express  statement  by  the  seller  of  an  exist- 
ing fact,  where  he  does  not  know  the  statement  to  be  untrue  and  it 
is  not  obviously  false,    p.  615. 

3.  FraL'd. — Representations  of  Value. — Action. — ^Representations  of 
value  may,  under  certain  circumstances,  amount  to  affirmations 
of  facts  and  afford  the  basis  of  an  action  for  damages  for  frand 
and  deceit    p.  615. 

4.  Fraud.— Action*. — Jury  Question, — Representations  of  Value. — 
Whether  a  seller's  representations  as  to  value  are  mere  expres- 
sions of  opinion  or  affirmations  of  fact  to  be  relied  on  is  a  ques- 
tion of  fact  for  the  jury,  and  cannot  be  determined  as  a  matter  of 
law,  unless  the  evidence  authorizes  but  a  single  inference,   p.  616. 

5.  Fraud. — Actions. — Representations  of  Value. — ^Where  a  seller 
making  representations  as  to  value  assumes  to  have  special 
knowledge  of  the  value  of  the  property  and  the  vendee  is  ignorant 
of  its  value,  and  such  fact  is  known  to  the  seller,  who  also 
knows  the  vendee  relies  upon  his  judgment  and  good  faith,  the 
representations,  if  falsely  made,  may  furnish  the  basis  of  an 
action  for  fraud,    p.  616. 

0.  Fraud. — Actions, — Represetitations  of  Value, — ^Where  repre- 
sentations of  value  are  fraudulently  made  by  the  seller,  and  the 
buyer  is  In  ignorance  of  the  truth,  and  is  induced  to  forbear 
inquiries  which  he  otherwise  would  have  made,  and  damages 
ensue,  the  seller  may  be  held  liable  therefor,    p.  616. 
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7.  Appeal. — Review. — Evidence. — Sufficiency. — ^The  question  of 
the  sufficiency  of  the  evidence  to  sustain  the  verdict  cannot  be 
considered  further,  if  there  is  some  evidence  tending  to  support 
every  material  fact  upon  which  it  must  rest.    p.  616. 

8.  Fraud. — Actions. — FaUe  Representation^  of  Value. — Evidence. — 
Sufficiency. — In  an  action  for  fraud  in  the  sale  and  exchange  of 
certain  corporate  stocks,  evidence  showing  that  defendant  falsely 
represented  that  certain  shares  of  stocks  which  he  offered  in  trade 
were  preferred  stock  bearing  seven  per  cent,  interest  semi- 
annually and  was  "worth  dollar  for  dollar"  and  would  be 
redeemed  by  the  company  at  any  time,  that  the  company  was  very 
prosperous  and  its  product  in  widespread  and  general  use,  and 
that  plaintiff,  having  no  knowledge  as  to  the  value  of  the  stock, 
relied  on  such  false  representation,  is  sufficient  to  support  a  ver- 
dict for  plaintiff,    p.  617. 

0.  F&AUD. — Actions. — Instructions. — Representatiotis. — ^In  an  action 
for  fraud  in  the  sale  and  exchange  of  corporate  stock,  where  plain- 
tiff had  no  knowledge  of  the  value  of  the  stock  offered  in  exchange 
by  defei^dant*  and  the  latter  made  representations  as  to  its  value 
as  a  matter  of  fact,  an  instruction  that  every  contracting  party 
has  a  right  to  rely  upon  the  representations  of  the  other  party,  as 
a  basis  of  the  contract,  as  to  the  value  and  condition  of  the  prop- 
erty, provided  that  such  other  i>erson  does  not  know  through 
other  sources  the  true  value  of  the  property  and  the  representa- 
tions are  not  obviously  false,  was  not,  in  view  of  the  issues  and 
evidence,  misleading  or  harmful,    p.  618. 

10.  Trial. — Instruction. — Necessity  of  Requesting. — If  a  party 
desires  a  more  complete  instruction  on  a  subject,  he  must  tender 
one  covering  the  point,  or  he  cannot  complain  on  appeal,    p.  618. 

11.  Appeal. — Review. — Instructions. — Invited  Error. — ^Defendant 
cannot  eoihplain  of  alleged  error  in  an  instruction  where  it  was 
based  on  the  same  theory  as  his  own  counterclaim  and  his  own 
instructions,  since  the  error,  if  any,  was  invited,    p.  618. 

12.  Fraud. — Actions. — Punitive  Damages. — Fraudulent  Representa- 
tions.— In  an  action  for  fraud  in  the  sale  and  exchange  of  cor- 
porate stock,  an  instruction  authorizing  the  jury  to  assess  punitive 
damages  was  proper,  where  it  appeared  that  defendant's  mis- 
representations were  wantonly  and  maliciously  made  and  that  the 
alleged  fraud  was  intentionally  committed,    p.  618. 

13.  Evidence. — Value  of  Corporate  Stock. — Tax  Assessment  of  Cor- 
poration. — In  an  action  for  fraud  predicated  'on  misrepresenta- 
tion of  the  value  of  corporate  stock  disposed  of  to  plaintiff,  the 
record  of  the  county  board  of  review  relating  to  its  action  in 
assessing  the  corporation  whose  stock  was  disposed  of  is 
admisgible.  •  p.  619. 


612  APPELLATE  CX)URT  OP  INDIANA, 

Kluge  V.  Ries— 66  Ind.  App.  610. 

From  Marion  Superior  Court  (96,878).  TheophUus 
J.  Moll,  Judge. 

Action  by  Christian  Bies  against  William  Klnge. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 

Affirmed. 

Charles  E.  Henderson  and  Clinton  B.  Marshall,  for 
appellant. 

Russell  Newgent  and  William  T.  QuUlin,  for 
appellee. 

Felt,  J.=— This  is  a  suit  by  appellee,  Bies,  against 
appellant,  Kluge,  for  damages  for  fraud  in  the  sale 
and  exchange  of  certain  corporation  stocks.  The 
case  was  tried  on  an  amended  complaint  and  a  counter- 
claim by  Kluge  against  Bies,  on  both  of  which  issues 
were  joined  by  general  denials.  A  trial  by  jury 
resulted  in  a  verdict  for  appellee  for. $500.  Appel- 
lant's motion  for  a  new  trial  was  overruled,  judgment 
was  rendered  on  the  verdict,  and  this  appeal  taken. 
The  error  assigned  and  relied  on  for  reversal  is  the 
overruling  of  appellant's  motion  for  a  new  trial.  A 
new  trial  was  asked  on  the  ground  that  the  verdict  is 
not  sustained  by  sufficient  evidence  j  that  it  is  contrary 
to  law;  that  the  court  erred  in  giving  to  the  jury 
instructions  Nos.  4,  7  and  26,  and  in  the  admission  of 
certain  evidence. 

The  gist  of  the  amended  complaint  is  that  appellee 
was  the  owner  of  100  shares  of  the  capital  stock  of  the 
Sterling  Fire  Insurance  Company  and  appellant 
o^med  twenty  shares  of  preferred  stock  in  the  Coin 
Controlling  Lock  Company  of  Indiana,  of  the  face 
value  of  $50  per  share,  which  he  proposed  to  exchange 
for  appellee 's  100  shares  of  stock  and  give  him  $1,000 
as  the  difference  in  the  value  of  such  stocks;  that 
appellant  falsely  and  fraudulently  represented  that 
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said  stocks  of  the  Coin  Controlling  Lock  Company 
were  of  the  value  of  $50  per  share,  which  statements 
were  false,  in  this,  that  said  stocks  were  worthless 
and  had  no  value  whatever,  and  were  known  byappel- 
lant  to  be  false  when  made,  and  were  made  with  reck- 
less disregard  of  the  truth  with  the  intent  to  defraud 
appellee ;  that  appellee  relied  thereon  and  was  thereby 
deceived  and  induced  to  enter  into  the  aforesaid  agree- 
ment to  his  damage;  that  he  was  inexperienced  in 
handling  stocks  and  had  no  available  means  of  ascer- 
taining the  valu6  of  said  stocks;  that  the  misrepre- 
sentations of  said  fitocks  by  appellant  were  wanton, 
wrongful  and  malicious,  for  which  he  should  be  com- 
pelled to  pay  punitive  damages.   Prayer  for  $1,200. 

Appellant  in  his  counterclaim  states  the  ownership 
of  the  stock  as  alleged  in  the  complaint ;  that  both  the 
face  value  and  actual  value  of  the  stock  in  the  Sterling 
Fire  Insurance  Company  was  $10  per  share ;  appellee 
represented  it  to  be  worth  $20  per  share ;  that  appel- 
lant relied  thereon  and  was  thereby  induced  to  make 
the  exchange  and  pay  $1,000  in  cash,  by  reason  of 
which  he  was  damaged  in  the  sum  of  $1,000,  for  which 
judgment  is  demanded.  The  sufficiency  of  the  plead- 
ings is  not  questioned. 

Appellant  states  that  the  questions  as  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict,  as  to 
the  verdict  l>eing  contrary  to  law,  and  the  alleged 
error  in  the  giving  of  instruction  No.  4  requested  by 
appellee,  the  same  being  identical  with  instruction 
No.  7  given  by  the  court,  all  turn  upon  the  proposition 
that  the  alleged  false  representations,  as  a  matter  of 
law,  were  only  opinions  as  to  the  value  of  the  stocks, 
.  and  not  misrepresentations  of  facts  which  can  be 
made  the  basis  for  the  recovery  of  damages. 

Instruction  No.  4  tendered  by  plaintiff  is  identical 
with  instruction  No.  7  given  by  the  court,  is  noted  by 
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the  court  as  given  and  reads  as  follows :  * '  Every  con- 
tracting party  has  a  right  to  rely  upon  the  representa- 
tions of  the  other  party  to  the  contract  as  a  basis  of 
the  contract,  as  to  the  value  and  condition  of  the 
property,  provided  that  such  person  does  not  know 
through  other  sources  what  the  true  value  of  the 
property  is.  If  there  is  nothing  open  and  obvious 
to  indicate  the  falsity  of  such  representations,  then 
the  purchaser  may  rely  upon  the  statements  or  repre- 
sentations as  to  the  value  or  condition  without 
inspecting  or  investigating  to  ascertain  the  truth  or 
falsity  of  such  representations. '^ 

The  substance  of  the  evidence  relating  to  the  repre- 
sentations of  appellant  is  as  follows :  That  appellee 
had  some  acquaintance  with  appellant  for  about  five 
years;  that  appellant  learned  through  one  Mullins 
that  Eies  wanted  to  sell  some  stock  in  the  Sterling 
Fire  Insurance  Company ;  that  Mullins  assisted  appel- 
lant in  the  sale  of  stocks  and  received  a  commission 
for  his  work;  that  appellant  called  on  appellee  and 
offered  to  buy  his  stock  provided  he  would  take  in 
part  payment  stock  in  the  Coin  Controlling  Lock  Com- 
pany; that  appellee  knew  nothing  about  the  stocks 
offered  him,  and  so  informed  appellant,  who  stated 
that  it  was  preferred  stock  and  **  would  bear  7  per 
cent,  interest  semi-annually,  and  was  worth  dollar 
for  dollar^';  that  the  twenty  shares  offered  were 
worth  $1,000,  and  any  time  he  wanted  his  money  back 
he  could  go  to  the  company  and  get  it;  that  he  told 
ajtpellee  the  stock  was  good  and  he  '^  could  take  his 
work  for  if ;  that  appellee  relied  solely  on  appellant's 
statements  and  made  no-  investigation,  and  acted  on 
such  statements  in  making  the  deal;  that  appellant 
showed  appellee  a  paper  indicating  that  the  stock  was 
good  because  the  locks  were  bringing  in  much  money ; 
that  they  were  scattered  all  over  the  country  on  the 
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chests  of  railroad  stations  and  hotels,  and  the  revenue 
they  brought  to  the  company  was  very  great  and  that 
^Hhere  couldn't  be  any  failure  on  this  certificate. ' ' 
There  is  also  evidence  tending  to  prove  that  Kluge 
helped  organize  the  company  and  sold  it  out  in  1911, 
retaining  $31,000  of  stock,  and  that  during  the  nego- 
tiations he  informed  appellee  he  did  not  then  have 
anything  to  do  with  the  management  of  the  company ; 
that  the  negotiations  extended  over  several  days  and 
appellant  repeated  his  aflSrmations  as  to  the  value  of 
the  stock  offered  to  appellee  by  him. 

The  parties  do  not  differ  greatly  as  to  the  law 
applicable  to  the  cl  3  of  cases  to  which  the  one  at  bar 
belongs,  but  they  are  widely  apart  as  to  the  law 
applicable  to  the  peculiar  facts  of  this  case.  Much  has 
already  been  written  on  the  subject  and  extended  dis- 
cussion would  of  necessity  involve  unnecessary  repe- 
tition. 

The  law  is  well  settled  as  to  the  following  proposi- 
tions :    (1)  Mere  representations  as  to  value  standing 
alone  are  ordinarily  regarded  as  opinions— 

!•  trade  talk — and  not  as  affirmations  of  existing 
facts  to  be  relied  on  as  the  basis  of  a  contract. 
(2)    A  contracting  party  may  rely   on  the 

2.  express  statement  of  an  existing  fact  or  facts, 
where  he  does  not  know  such  statements  to  be 

untrue,  and  where  they  are  not  obviously  false.  Such 
fact  or  facts  may  or  may  not  be  known  to  the  party 
making  the  statement,  but  if  he  assumes  to  know  them 
and  asserts  them  as  the  basis  for  an  agreement 
between  himself  and  the  other  contracting  party,  he 
will  be  bound  thereby.  (3)  Representations  of  value 
may  under  certain  circumstances  amount  to 

3.  affirmation  of  facts  and  afford  the  basis  of  an 
action  for  damages  for  fraud  and  deceit.    (4) 

Whether  such  representations  as  to  value  are  merely 
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the  expressions  of  opinions  or  affirmations  of  facts  to 
be  relied  upon  by  a  contracting  party  is  a  ques- 

4.  tion  of  fact  to  be  detennmed  by  the  jury  from 
all  the  evidence  in  the  case,  and  cannot  be 

determined  as  a  matter  of  law,  unless  the  evidence 
authorizes  but  a  single  inference.  (5)  Where  the 
party  making  the  representation  assumes  to  have  spe- 
cial knowledge  of  the  value  of  the  property  and  the 
vendee  is  ignorant  of  its  value,  and  such  fact 

5.  is  known  to  the  vendor  who  also  knows  the 
vendee  relies  upon  his  judgment  and  good 

faith,  the  representations  of  value  so  made  msLj  be 
the  basis  of  an  action  for  damages  for  fraud  in  such 
transaction.  (6)  Where  representations  of  value  are 
fraudulently  made  and  the  vendee  is  in  ignorance  .of 
the  truth  of  the  assertions  so  made,  and  is 

6.  induced  to  forbear  inquiries  which  he  other- 
wise would  have  made,  and  damages  ensue,  the 

guilty  party  may  be  held  liable  therefor.  Judy  v. 
Jester  (1912),  53  Ind.  App.  74,  86,  100  N.  E.  15 
Beck  V.  Goar  (1913),  180  Ind.  81,  84,  100  N.  E.  1 
Culley  V.  Jones  (1904),  164  Ind.  168, 171,  73  N.  E.  94 
Manley  v.  Felty  (1896),  146  Ind.  194, 198, 45  N.  E.  74 
Wheatcraft  v.  Myers  (1914),  57  Ind.  App.  371, 377, 107 
N.  E.  81;  Ohlwine  v.  Pfaffman  (1912),  52  Ind.  App. 
357,  364, 100  N.  E.  777;  BoUz  v.  O'Conner  (1909),  45 
Ind.  App.  178, 181,  90  N.  E.  496 ;  Kramer  v.  WiLliamr 
son  (1893),  135  Ind.  655, 660, 35  N.  E.  388. 

In  the  case  at  bar  the  jury  has  drawn  the  necessary 

inferences  to  support  the  verdict.    The  question  of  the 

sufficiency  of  the  evidence  cannot  be  considered 

7.  further  if  we  find  there  is  some  evidence  tend- 
ing to  support  each  material  fact  upon  which 

such  verdict  must  rest. 

Appellant  contends  that  the  evidence  is  insufficient 
to  sustain  the  verdict  because  it  shows  only  opinions 
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as  to  the  value  of  the  stock,  and  fails  to  show 
8.     misrepresentation  of  material  facts  essential 
to  sustain  the  verdict.    This  view  cannot  be  sus- 
tained.   Appellant's  statements  and  representations 
amount  to  more  than  mere  trade  talk  or  opinions  as 
to  value. 

The  evidence  tends  to  show  that  he  made  or  adopted 
and  used  as  his  own  statements  purporting  to  show 
the  extent  of  the  trade  and  the  sources  and  amount  of 
the  company's  income  in  connection  with  his  repre- 
sentations of  value ;  that  such  statements  were  untrue, 
and  were  fraudulently  made  tQ  induce  appellee  to 
enter  into  the  agreement  for  exchange  of  stocks. 
Under  the  circumstances  the  jury  was  warranted  in 
treating  these  statements  as  affirmations  of  existing 
facts  on  which  appellee  relied,  and  was  justified  in 
relying  as  the  basis  for  the  contract  into  which  he  was 
induced  to  enter.  They  were  likewise  sufficient  to 
warrant  the  inference  drawn  by  the  jury  that  appellee 
was  thereby  induced  to  accept  them  as  such  facts 
without  further  investigation,  and  that  he  did  so 
accept  them  to  his  damage  as  found  and  stated  in  the 
verdict. 

While  the  statement  that  he  could  take  his  stock  to 
the  company  any  time  and  receive  the  face  value  of  it 
in  money,  standing  alone,  would  be  insufficient  to  war- 
rant a  recovery  of  damages  because  it  is  in  the  nature 
of  a  promise  relating  to  a  possible  future  transaction, 
yet  we  nevertheless  deem  it  of  some  probative  value 
in  connection  with  the  other  evidence,  as  tending  to 
show  that  appellant's  statements  of  values  were 
fraudulentlv  made,  and  were  calculated  to  induce 
appellee  to  accept  them  as  such  and  to  act  thereon 
without  further  investigation.  We  therefore  conclude 
that  the  verdict  of  the  jury  is  sustained  by  sufficient 
evidence. 
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Without  giving  general  and  unqualified  approval 
to  instruction  No.  4  as  written,  we  hold  that  the  court 
did  not  commit  reversible  error  by  giving  it  to 
9.  the  jury.  An  instruction  should  be  considered 
in  the  light  of  the  issues  and  the  evidence  in  the 
case,  and,  when  so  considered  in  connection  with  the 
evidence  as  above  indicated,  instruction  No.  4  was  not 
misleading  to  the  jury  nor  harmful  to  appellant.  It 
might  have  been  made  more  definite  on  the  proposi- 
tion that  statements  of  value  to  form  the  basis  of  an 
action  for  damages  for  fraud  must  have  been  inten- 
tionally made  as  aflSrmations  of  facts  to  be  relied  upon 
by  the  other  party  to  the  transaction.  The  instruc- 
tion does  refer  to  representations  made  * '  as  a  basis  of 
the  contract, ' '  which  in  a  general  way  covers  the  same 
proposition. 

If  appellant  desired  a  more  complete  instruction  on 
the  subject,  he  should  have  tendered  an  instruction 
covering  the  point,  which  was  not  done.    Fur- 
.10.   thermore,  the  error,  if  any,  in  regard  to  the 
opinions  as  to  value  not  amounting  to  affirma- 
tions of  facts,  was  invited  by  appellant,  for  in 

11.  his  counterclaim,  and  in  instruction  No.  2  ten- 
dered by  him  and  given  by  the   court,   he 

adopted  the  theory  that  representations  as  to  value 
may  be  and  in  this  case  were  so  made  as  to  form  the 
basis  of  an  action  for  damages.  Studahaker  v.  Faylor 
(1908),  170  Ind.  498,  506,  83  N.  E.  747, 127  Am.  Eep. 
397. 

Appellant  also  complains  of  instruction  No.  26, 

given  by  the  court  on  the  measure  of  damages,  because 

it  authorized  the  jury,  in  case  it  found  for 

12.  appellee,  to  assess  both  compensatory  and  puni- 
tive damages.    The  instruction  is  assailed  on 

the  ground  that  the  facts  charged  constitute  a  crime, 
and  also  on  the  ground  that  there  is  no  evidence  that 
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warrants  the  assessment  of  punitive  or  exemplary 
damages,  or  the  giving  of  such  instruction.  As  pre- 
sented by  the  briefs,  the  facts  do  not  show  that  appel- 
lant was  subject  to  a  criminal  prosecution  based  on 
the  facts  alleged  or  proved  in  the  case.  Under  the 
evidence  the  jury  may  or  may  not  have  included  an 
element  of  exemplary  damages  in  the  verdict,  but,  con- 
ceding that  it  did  as  the  instruction  authorized,  we 
cannot  say  that  there  is  a  total  failure  of  evidence  to 
sustain  such  element  of  the  verdict. 

The  recovery  is  based  on  fraud.  The  complaint 
charges  that  the  misrepresentations  were  wantonly 
and  maliciously  made.  There  is  evidence  tending  to 
prove  that  the  alleged  fraud  was  intentionally  conj- 
mitted,  with  full  knowledge  of  all  the  facts,  coupled 
with  a  successful  effort  to  induce  appellee  to  rely 
on  appellant's  representations  without  further  inves- 
tigation. The  jury  having  drawn  the  inference  of 
fraud  wilfully  and  maliciously  committed,  we  cannot 
say  that  there  is  a  total  failure  of  evidence  to  support 
the  findings.  13  Cyc  105 ;  Wheatcraft  v.  Myers,  supra; 
Wabash  Printing,  etc.,  Co.  v.  Crumrine  (1890),  123 
Ind.  89,  93,  21  N.  E.  904;  Tracy  v.  Racket  (1897),  19 
Ind.  App.  133, 135, 49  N.  E.  185,  65  Am.  St.  398. 

Appellant  also  contends  that  the  court  erred  in 

admitting  in  evidence  the  record  of  the  board  of 

review  of  Marion  county,  Indiana^  relating  to  the 

action  of  the  board  in  assessing  the  Coin  Con- 

13.  trolling  Lock  Company.  The  question  has  been 
duly  considered .  by  this  court  under  existing 
statutes,  and  decided  adversely  to  appellant's  con- 
tention.   Ohlwine  v.  Pfaffman,  supra,  365. 

The  case  seems  to  have  been  fairly  tried  on  its 
merits.  Appellant  was  deprived  of  no  substantial 
right,  and  has  failed  to  point  out  any  error  that  would 
warrant  a  reversal.     §§407,  700,  Burns  1914,  §^400, 
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658  R.  S.  1881;  First  Nat.  Bank  v.  Ransford  (1913), 
55  Ind.  App.  663, 668, 104  N.  E.  604. 

The  court  having  been  informed  that  the  appellant 
has  died  since  the  date  of  submission  in  this  court, 
the  judgment  is  affirmed  as  of  the  date  of  submission. 

Note. — Reported  in  117  N.  E.  262.  Fraud:  as  a  question  of 
law  or  &ct,  1  Ann.  Gas.  446 ;  necessity  for  reliance  on  false  repre- 
sentations in  order  to  maintain  action  for  deceit,  Ann«  Cas.  10156 
779.  See  under  (1-3,5)  20  Cyc  53,  56;  (4)  20  Cyc  124;  (6)  20  Cyc 
39;  (8,9)  20  Cyc  120,  129;  (12)  20  Cyc  142. 


BOABD  OF  COMMISSIONEBS  OP  THE  CoUNTY  OF  PlK£  V. 

KiME. 

[No.  9,468.    Filed  February  8,  1918.] 

Hkalth. — CoutUy  Health  Commissioners. — Contagioiis  Diseases. — 
Inddgent  Persons. — Employment  of  Physician. — Liability  of 
Cownty.—Biatutes. — ^Under  |7605  et  seq.  Burns  1914,  Acts  1909  p. 
342,  relating  to  the  appointment,  powers  and  duties  of  county 
health  commissioners,  the  act  of  ft  county  health  commissioner  in 
appointing  a  physician  to  care  for  and  treat  persons  afflicted  with 
smallpox  and  quarantined,  is,  in  the  absence  of  connivance  or 
fraud,  binding  on  the  county  and  it  may  be  held  liable  for  services 
rendered,  and  the  fact  that  the  patients  are  indigent,  or  that 
there  is  a  township  physician,  is  immaterial,  and  the  county's 
liability  is  not  affected  by  {9746  Bums  1914,  Acts  1901  p.  233, 
providing  that  township  trustees  shall  promptly  provide  medical 
and  surgical  attendance  for  the  poor. 

From  Pike  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  John  T.  Kime  against  the  Board  of  Com- 
missioners of  the  County  of  Pike.  From  a  judgment 
for  plaintiff  the  defendant  appeals.    Affirmed. 

William  D.  Curll,  for  appellant. 

David  D.  Corn  and  John  W.  Wilson,  for  appellee. 

Felt,  J. — ^Appellee  recovered  a  judgment  against 
appellant   for   $102.50    from   which    appellant   has 
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appealed  and  assigned  as  error :  (1)  The  overruling 
of  its  demurrer  to  appellee's  complaint  for  insuf- 
ficiency of  the  facts  alleged  to  state  a  cause  of  action ; 

(2)  the  sustaining  of  appellee's  demurrer  to  appel- 
lant's second  paragraph  of  answer  to  the  complaint; 

(3)  overruling  appellant's  motion  for  a  new  trial. 
Omitting  formal  averments  about  which  there  is  no 

controversy,  the  complaint,  in  substance,  charges  that 
appellee  was  and  is  a  duly  licensed  and  practicing 
physician  of  Pike  county,  Indiana ;  that  on  November 
8, 1912,  Dr.  E.  S.  Imel  was  the  duly  appointed,  quali- 
fied and  acting  health  conunissioner  of  said  county, 
and  on  said  day  appellee  ascertained  that  William 
Arnold  and  family,  of  Washington  township,  said 
county,  were  afflicted  with  smallpox,  and  thereupon  on 
said  day  appellee  reported  the  fact  to  Dr.  Imel,  health 
commissioner  aforesaid,  and  refused  to  further  treat 
said  persons ;  that  thereupon  appellee  and  Dr.  Imel 
visited  the  home  of  said  persons  together,  when  the 
health  commissioner  examined  said  persons  and  ascer- 
tained that  they  were  in  fact  suffering  with  the  dis- 
ease of  smallpox ;  that  there  were  in  the  said  family 
five  children  and  three  adult  persons ;  that  thereupon 
the  health  commissioner  quarantined  the  house  of 
said  Arnold  and  all  members  of  his  family  aforesaid, 
and  then  and  there  appointed  appellee  to  take  charge 
of  said  persons,  give  them  such  medical  treatment  as 
they  needed,  and  to  do  whatever  was  necessary  to 
restore  them  to  health,  maintain  an  effective  quaran- 
tine of  the  persons  and  premises  aforesaid,  prevent 
the  spread  of  said  disease,  and  protect  the  public 
health  of  the  community  from  said  infectious  disease ; 
that  appellee's  appointment  was  in  writing  dated  No- 
vember 8, 1912,  and  was  signed  by  E.  S.  Imel,  county 
health  commissioner,  under  the  seal  of  his  office,  and 
showed  that  the  expense  of  attendance,  food  and  care 
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of  said  persons  was  to  be  paid  by  the  county ;  that  in 
pursuance  of  such  appointment  appellee  immediately 
took  charge  of  said  patients  and  rendered  them  neces- 
sary and  proper  medical  attendance  and  treatment, 
preserved  said  quarantine,  and  prevented  the  spread 
of  the  disease  to  other  persons  in  the  community; 
that  when  said  services  were  so  rendered  said  persons 
were  in  indigent  circumstances  and  unable  to  pay  for 
such  treatment;  that  the  services  so  rendered  w^ere 
necessary  for  the  restoration  1;o  health,  and  the  pres- 
ervation of  the  lives  of  the  aforesaid  persons,  and  to 
prevent  the  spread  of  said  infectious  disease,  and  to 
protect  the  public  health  of  the  community.  A  veri- 
fied bill  of  particulars  was  filed  with  the  complaint. 

To  this  complaint  appellant  filed  a  general  denial 
knd  a  second  paragraph  of  special  answer,  in  which 
it  was  alleged  in  substance  that  prior  to  and  at  the 
time  the  services  of  appellee  were  rendered,  as  alleged 
in  the  complaint,  the  duly  elected,  qualified  and  acting 
township  trustee  of  said  Washington  township  had 
provided  a  competent  and  duly  licensed  physician  **to 
render  all  medical  services  to  the  paupers  and  indi- 
gent persons  of  said  township  ;*'  that  appellee  and  the 
health  commissioner  knew  that  such  physician  had 
been  so  employed,  but  did  not  call  his  attention  to  the 
condition  of  the  aforesaid  family,  or  request  him  to 
perform  the  services  rendered  by  appellee,  and  said 
township  physician  had  no  knowledge  that  his  services 
were  required  by  said  Arnold  and  family ;  that  at  all 
times  during  the  term  of  his  employment  aforesaid, 
he  had  held  himself  in  readiness  to  answer  the  pauper 
calls  of  the  said  Washington  township,  and  the  calls 
of  the  said  trustee  to  wait  upon  the  paupers  of  said 
township,  and  render  said  medical  service  to  the  citi- 
zens of  said  township  legally  determined  to  be  indi- 
gent persons  and  in  need  of  medical  attention,  and 
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was  on  November  8,  1912,  and  subsequently  thereto, 
ready  and  willing  to  render  such  services  under  and 
in  pursuance  of  his  employment  aforesaid. 

The  motion  for  a  new  trial  states  that  the  decision 
of  the  court  is  not  sustained  by  sufficient  evidence; 
that  it  is  contrary  to  law.  The  several  assignments 
of  error  present  the  same  questions  in  different  ways. 

Appellant  contends  that  the  employment  of  appellee 
by  the  county  health  commissioner  was  unauthorized 
by  law,  arid  that  there  is  no  statute  under  and  by 
virtue  of  which  the  county  of  Pike  can  be  held  liable 
for  the  services  of  appellee. 

There  is  ample  evidence  tending  to  prove  the  aver- 
ments of  the  complaint,  including  the  allegations  that 
the  afflicted  family  was  in  indigent  circumstances  and 
unable  to  pay  for  the  services  rendered  them  by  appel- 
lee, though  they  were  not  paupers;  that  they  were 
afflicted  with  smallpox  and  it  was  necessary  to  treat 
them  to  restore  them  to  health  and  prevent  the  spread 
of  the  disease ;  that  the  quarantine  was  needed  and 
was  established  and  maintained  to  prevent  the  spread 
of  the  disease  and  was  effective  to  that  end. 

Appellee  contends  that  the  case  is  controlled  by  the 
statutes  relating  to  public  health  and  not  by  the 
statutes  relating  to  the  poor  of  townships'in  this  state ; 
that  in  cases  of  emergency  where  indigent  persons  are 
afflicted  with  infectious  or  contagious  disease,  the 
county  health  commissioner  is  clothed  by  statute  with 
authority  to  provide  medical  treatment  and  maintain 
a  quarantine  to  prevent  the  spread  of  the  disease  and 
protect  the  public  health. 

Appellant  relies  upon  the  statutes  which  make  town- 
ship trustees  overseers  of  the  poor  and  the  fact  that 
in  the  instant  case  the  township  trustee  had  employed 
a  competent  and  duly  licensed  physician  to  treat  the 
poor  of  Washington  township.    Section  9746  Burns 
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1914,  Acts  1901  p.  323,  §6,  is  as  follows:  **The 
overseer  of  the  poor  in  each  township  shall  have  the 
oversight  and  care  of  all  poor  persons  in  hi§  township 
so  long  as  they  remain  a  charge,  and  shall  see  that 
they  are  properly  relieved  and  taken  care  of  in  the 
manner  required  by  law.  He  shall,  in  cases  of  neces- 
sity, promptly  provide  medical  and  surgical  attend- 
ance for  all  of  the  poor  in  his  township  who  are  not 
provided  for  in  public  institutions ;  and  shall  also  see 
that  such  medicines  as  are  prescribed  by  the  physician 
or  surgeon  in  attendance  upon  the  poor  are  properly 
furnished.  * ' 

The  act  of  1909  (Acts  1909  p.  342,  §7605  Bums 
1914)  provides  that :  *'In  every  county  there  shall  be 
a  county  health  conunissioner  who  shall  be  elected  for 
the  term  of  four  years  by  the  board  of  commissioners 
of  each  county  *  *  *  on  the  first  Tuesday  in 
January,^*  the  first  election  occurring  in  1910.  **A11 
county  health  commissioners  *  *  ♦  shall  give 
bond  in  such  sum  as  the  appointing  power  may 
determine.''  Section  7608  Burns  1914,  Acts  1909  p. 
342,  provides  in  part  as  follows :  *  *  The  state  health 
commissioner,  all  county  health  commissioners,  and 
all  city  and  town  health  officers,  shall  have  power  to 
make  sanitary  inspections  and  surveys  of  all  public 
buildings  and  institutions,  to  enter  upon  and  inspect 
private  property,  *  *  *  in  regard  to  the. pos- 
sible presence,  source  and  cause  of  disease,  to  estab- 
lish quarantine  and  in  connection  therewith,  to  order 
what  is  reasonable  and  necessary  for  the  prevention 
and  suppression  of  disease  *  *  *  and  in  all  rea- 
sonable and  necessary  ways  to  protect  the  public 
health.''  Sections  7612  and  7613  of  the  aforesaid 
statute  (Acts  1903  p.  161),  being  §§1  and  2  of 
the  act  providing  for  boards  of  health,  require  phy- 
sicians and  other  persons  knowing  of  infectious  or 
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contagious  diseases  to  report  them  to  the  local  health 
officer.  Section  7614  provides  that:  **The  health 
officer  having  jurisdiction,  upon  being  notified  in  any 
way  of  the  existence  of  either  of  the  diseases  named 
in  section  2  or  of  other  conununicable  diseases  which 
are  or  may  be  listed  in  the  rul<es  of  the  state  board  of 
health,  shall  immediately,  in  person,  or  by  deputy, 
quarantine  the.  infected  house,  rooms  or  premises,  so 
as  effectually  to  isolate  the  case  or  cases,  and  the 
family,  if  necessary,  in  such  manner  and  for  such 
time  as  may  be  necessary  to  prevent  transmission  of 
the  disease. ' '  The  section  also  provides  a  penalty  of 
a  fine  and  imprisonment  for  its  violation.  Section 
7622  of  the  statute,  supra^  being  §11  of  the  act  of 
1903,  providing  for  the  restriction  of  dangerous  com- 
municable diseases,  provides  that:  ^^The  expenses 
incident  to  disease  prevention  shall  be  paid  by  the 
cities  and  towns  in  which  the  work  may  become  neces- 
sary, and  when  without  the  corporation  of  cities  and 
towns  such  expenses  ^all  be  borne  by  the  county.'^ 
Section  7609  of  the  statute,  supra,  being  §12  of  the  act 
creating  boards  of  health  as  amended  by  the  act  of 
1909  provides  that:  **A11  expenses  legally  incurred 
for  the  work  of  protecting  the  public  health  outside 
the  corporation  of  cities  and  towns  shall  be  paid  by 
the  county  treasurer  out  of  the  health  appropriations 
^  made  by  the  county  councils,  upon  warrants  from  the 
county  health  conunissioners,  baaed  upon  sworn 
vouchers,  said  vouchers  to  have  attached  itemized 
bills  for  the  amount  for  which  they  are  drawn, 
*  *  *  and  townships  shall  not  be  held  for  the  pay- 
ment of  public  health  expenses,  but  the  cost  of  the 
care  of  the  paupers,  whether  sick  or  well,  shall  be 
upon  the  townships. '' 

Vol.  66-40 
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The  facts  of  this  case  bring  it  within  the  provisions 
of  the  statutes  enacted  to  prevent  the  spread  of  infec- 
tious and  contagious  diseases  and  to  protect  and  pro- 
mote the  health  of  the  public  The  act  of  1909,  supra, 
§7605  et  seq.  Bums  1914,  supra,  authorizes  the 
appointment,  specifies  the  qualifications  and  pre- 
scribes the  duties  of  county  health  conunissioners. 
They  are  required  to  enforce  health  laws,  rules  and 
regulations,  within  their  respective  jurisdictions. 
•  They  are  given  broad  discretionary  powers  in  deter- 
mining when  to  act  and  the  means  and  measures  to  be 
employed  to  accomplish  the  end  in  view.  They  may 
establish  quarantine,  and  are  expressly  authorized 
**in  connection  therewith,  to  order  what  is  reasonable 
and  necessary  for  the  prevention  and  suppression  of 
disease  •  *  *  and  in  all  reasonable  and  neces- 
sary ways  to  protect  the  public  health. ''  In  carrying 
out  the  measures  deemed  necessary  to  protect  the 
public  health,  such  commissioner  may  act  either  in 
person  or  by  deputy  and  may  completely  isolate  the 
entire  family  afflicted  with  any  'disease  liable  to  affect 
the  public  health.  The  law  takes  cognizance  of  the 
fact  that  worthy,  though  indigent  persons,  as  well  as 
persons  who  belong  to  the  pauper  class,  and  likewise 
those  who  are  financially  well  to  do,  may  be  the  vic- 
tims of  contagious  or  infectious  diseases,  and  that 
their  prompt  isolation,  care  and  treatment  may  be 
reasonable  and  necessary  means  of  preventing  the 
spread  of  the  disease  and  protecting  the  public  health. 

It  is  not  the  purpose  of  the  law  to  pay  for  the  care 
and  treatment  of  afflicted  persons  who  are  amply  able 
to  pay  such  expenses  for  themselves,  but  it  is  the 
humane  purpose  of  the  health  laws  of  this  state  to 
draw  no  fine  distinctions  which  may  prevent  prompt 
action  and  delay  efficient  means  designed  to  stamp  out 
dangerous  diseases  and  safeguard  the  public  health. 
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Where  persons  are  so  afflicted  and  so  situated  as  in 
the  case  at  bar,  and  are  indigent  and  unable  to  pay 
for  their  necessary  care  and  treatment,  and  the  health 
commissioner  has  taken  cognizance  of  the  situation, 
appointed  a  competent  physician  to  care  for  and  treat 
the  persons  so  isolated,  maintain  the  quarantine  and 
protect  the  public  health,  the  jurisdiction  and  control 
of  the  health  commissioners  is  complete,  and  the 
county  may  be  held  liable  for  all  expense  reasonably 
necessary  to  the  protection  of  the  public  health.  The 
decision  of  the  health  commissioner  with  reference  to 
the  necessity  for  action  and  the  means  to  be  employed, 
in  the  absence  of  connivance  or  fraud,  is  conclusive 
and  final.-  Morgan  County  v.  Beaton  (1890),  122  Ind. 
521,  525,  24  N.  E.  213;  Boards  etc.  v.  Oshurn  (1892), 
4  Ind.  App.  590,  594,  31  N.  E.  541. 

The  dominant  purpose  of  the  law  is  to  protect  and 
promote  the  public  health.  The  fact  that  the  means 
employed  to  accomplish  the  end  in  view  incidentally 
benefits  indigent  persons  undble  to  pay  for  their  nec- 
essary care  and  treatment  does  not  change  the  appli- 
cation of  the  law,  but  is  clearly  within  the  humane 
purposes  of  its  enactment.  The  changes  in  the 
statutes  have  centralized  authority  in  the  county 
health  commissioner,  and  drawn  a  clear  line  of  dis- 
tinction between  indigent  persons  afflicted  and  quar- 
antined, as  in  the  case  at  bar,  and  the  poor  of  the 
township  under  usual  and  ordinary  conditions.  There 
is  no  necessary  conflict  in  the  statutes  when  the  pur- 
poses to  be  accomplished  by  the  different  laws  are 
kept  in  mind  and  the  emergencies  are  recognized 
which  are  necessarily  encountered  in  protecting  the 
public  health.  The  principles  above  announced  have 
been  recognized  and  applied  by  our  courts,  and  the 
more  recent  changes  in  the  statutes  seem  to  have 
been  made  with  reference  to  such  principles,  and  to 
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have  rendered  easier  their  practical  application  to 
concrete  cases.  Keeping  in  mind  the  changes  in  the 
statutes,  and  the  facts  of  this  case,  the  following 
decisions  will  be  found  to  support  the  conclusions 
announced.  Board  etc.  v.  Fertich  (1897),  18  Ind 
App.  1,  6,  46  N.  E.  699;  Monroe  v.  City  of  Bluff  ton 
(1903),  31  Ind.  App.  269,  272,  67  N.  E.  711;  City  of 
Frankfort  v.  Irvin  (1904),  34  Ind.  App.  280,  282,  72 
N.  E.  652, 107  Am.  St.  179;  Blue  v.  Beach  (1900),  155 
Ind.  121,  56  N.  E.  89,  50  L.  R.  A.  64,  80  Am.  St.  195; 
Town  of  New  Carlisle  v.  Tullar  (1915),  61  Ind.  App. 
230,  235,  110  N.  E.  1001;  Town  of  KnigUstown  v. 
Homer  (1905),  36  Ind.  App.  139,  146,  75  N.  E.  13; 
City  of  Greenfield  v.  Black  (1908),  42  Ind.  App.  645, 
648,'  82  N.  E.  797 ;  Morgan  County  v.  Beaton,  supra. 

The  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action  against  the  county.  The  theory  of  the 
pleading  is  that  the  expenses  for  which  appellee  recov- 
ered were  incurred  against  the  county  by  virtue  of 
the  action  of  the  county  iiealth  commissioner  prevent- 
ing the  spread  of  smallpox  and  protecting  the  public 
health.  The  facts  show  substantial  compliance  with 
the  statutes  which  make  provision  for  the  payment  by 
the  county  of  expenses  so  incurred.  The  fact  that  an 
indigent  person  was  involved,  and  thereby  items  of 
expense  were  charged  against  the  county  that  under 
ordinary  conditions  Avould  have  been  charged  to  and 
paid  by  the  individual  citizen  or  by  the  township, 
does  not  change  the  character  of  the  case,  or  render 
the  statute  inapplicable.  What  was  done  was  neces- 
sary, reasonable  and  humane.  Primarily  it  was  for 
the  protection  of  the  public  in  stamping  out  and  pre- 
venting the  spread  of  a  dangerous,  communicable 
disease.  Secondarily,  the  treatment  benefited  indigent 
persons  whose  neglect  in  point  of  time  or  treatment 
would  have  been  dangerous  to  public  health. 
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In  this  opinion  we  are  dealing  with  a  case  where 
the  afflicted  persons  were  poor  and  unable  to  pay  for 
medical  treatment,  but  even  in  cases  where .  the 
afflicted  and  quarantined  persons  are  able  to  pay  for 
their  care  and  treatment,  under  the  present  law,  the 
decision  of  the  health  commissioner  as  to  the  means  to 
be  employed  to  protect  the  public  health,  including 
the  care  and  treatment  of  such  afflicted  persons,  is 
final  and  conclusive  and  binding  upon  the  county, 
unless  the  commissioner  has  abused  the  discretionary 
power  lodged  in  him  by  the  statute.  It  follows  that 
the  special  answer  does  not  state  facts  which  consti- 
tute a  defense  to  the  cause  of  action  stated  in  the  com- 
plaint. 

The  evidence  supports  the  decision  of  the  court. 
The  judgment  is  fully  warranted  by  the  law.  No 
error  has  been  shown.    Judg^lent  affirmed. 

Ibach,  C.  J.,  Batman,  P.  J.,  Caldwell,  Dausman  and 
Hottel,  JJ.,  concur. 

Note.— Reported  in  118  N.  B.  595. 


Cbntbal  Teust  and  Savings  Company,  Receiveb,  v. 

Wallace. 

[No.  9,451.    Filed  February  8,  1918.] 

1.  Trial. — Special  FincUnga. — Failure  to  Find. — Effect. — The  fail- 
ure of  the  trial  court  to  find  on  a  fact  in  issue  is  equivalent  to  a 
finding  against  the  party  having  the  burden  on  that  issue,    p.  63.1. 

2.  Trial. — Conclusions  of  Law. — Exceptions. — Effect. — ^An  excep- 
tion to  the  conclusions  of  law  admits  for  the  pun)ose  of  such 
exception  that  all  facts  within  the  issues  are  fully  and  correctly 
found,    p.  633. 

3.  Appeal.  —  Review.  —  Findings.  —  Absence  of  Evidence  from 
Record. — Presumption. — In  the  absence  of  the  evidence  from  the 
record,  the  court  on  appeal  must  assume  that  there  wa^  evident  e 
to  support  the  trial  court's  finding  of  fact.    p.  634. 
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4.  FixTUBES. — Trade  Fixtures  as  Personal  Property. — Trade  fix- 
tures, purchased  by  a  tenant  engaged  in  the  candy  and  ice  cream 
business,  and  placed  by  him  at  his  own  expense  in  a  leased  room 
with  the  consent  of  the  landlord,  all  being  of  Eilich  a  character 
that  they  could  be,  and  were,  removed  without  any  material 
damage  to  the  realty,  were  personal  property,    p.  634. 

5.  FixTUBES. — Right  of  Removal. — Intention  of  Parties, — ^The  rela- 
tion of  the  parties  and  the  intention  of  the  party  making  an 
annexation  of  fixtures  is  important  in  determining  the  character 
of  the  property,  for,  as  a  general  rule,  the  parties  immediately 
concerned  may,  by  agreement  between  themselves,  manifest  their 
purpose  that  the  property,  although  it  is  to  be  annexed  to  the 
realty,  shall  retain  its  character  of  personalty,  and  the  right  of 
removal,  which  may  be  inferred  from  the  acts  and  dealings  of 
the  parties,  of  itself  would  place  upon  such  property  the  char- 
acter and  stamp  of  personal  property,    p.  634. 

6.  Tbiai.. — Motion  for  a  Venire  de  Novo. — Overruling, — Sufficiency 
of  Findings. — ^Where  the  findings  were  complete  and  sufficiently 
definite  to  support  the  judgment  rendered,  it  was  hot  error  for  the 
trial  court  to  overrule  defendant's  motion  for  a  venire  de  novo. 
p.  635. 

rrom  Henry  Circuit  Court ;  Fred  C.  Gause,  Judge. 

Action  by  James  B.  Wallace  against  the  Central 
Trust  and  Savings  Company,  receiver,  Chalmers  H. 
Browne  and  Albert  D.  Ogborn.  From  a  judgment 
for  plaintiff,  Ogborn  appeals.    Affirmed. 

Forkner  S  Forkner  and  Albert  D.   Oghorn,  for 
appellant. 
Barnard  &  Brown,  for  appellee. 

Ibach,  C.  J. — This  is  an  appeal  by  appellant  Albert 
D.  Ogborn  from  a  judgment  in  a  replevin  action  by 
which  appellee  was  adjudged  to  be  the  owner  and 
entitled  to  the  possession  of  the  following  property: 
*  *  2  window  mirrors,  1  electric  carbonator,  1  wall  case 
30  feet  long,  1  soda  fountain,  front  bar  and  fixtures, 
desk  and  partition,  30  feet  shelving  in  rear  room,  1  ice 
cream  freezer,  1  ice  crusher,  1  electric  motor,  belting, 
shafting,  pulleys,  etc.** 

At  the  request  of  appellant  the  court  filed  a  special 
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finding  of  facts  with  conclusions  of  law  stated  thereon. 
Motions  for  a  venire  de  novo  and  for  a  new  trial  were 
overruled.  Appellant  has  assigned  as  error  that  the 
court  erred  in  its  conclusions  of  law  stated  on  the 
finding  and  also  the  overruling  of  each  of  said 
motions. 

The  court  finds  in  substance  the  following :  Appel- 
lee in  the  year  1905  leased  a  certain  storeroom  of  one 
Clarence  H.  Beard  for  a  term  of  five  years  for  the 
purpose  of  carrying  on  the  business  of  the  manufac- 
ture and  sale  of  candy  and  ice  cream.  The  lease  was 
in  writing,  but  was  not  recorded,  and  is  lost.  At  the 
time  the  lease  was  made  the  room  was  a  part  of  a 
new  building  just  completed  and  had  never  been  occu- 
pied and  was  a  plain  bare  room.  Appellee  took  pos- 
session of  the  room  and  proceeded  to  install,  with  the 
consent  of  said  Beard,  machinery,  appliances  and 
appurtenances  necessary  for  the  establishment  of  the 
aforesaid  business.  The  nature  and  character  of  the 
property  in  question,  its  manner  of  placement  in  the 
building,  and  its  use  are  fully  found.  Appellee  occu- 
pied the  room  under  his  first  lease  imtil  the  expira- 
tion thereof,  when  he  continued  in  possession  of  said 
property  and  in  the  operation  of  said  business  with- 
out any  further  or  diflferent  contract  as  a  tenant  from 
year  to  year  until  February  10, 1912.  On  February  9, 
1912,  appellee  entered  into  a  contract  for  the  sale 
and  delivery  of  said  property  and  business  to  appel- 
lant Browne.  The  contract  was  delayed  imtil  the 
next  day  to  enable  Browne  to  obtain  a  new  lease  for 
the  room.  On  February  10,  1912,  appellee  signed  a 
bill  of  sale  describing  the  property  as  personal  prop- 
erty, to  wit:  **A11  stock  and  fixtures  contained  in 
said  room  used  in  connection  with  the  candy  and  ice 
cream  business,  including  show  cases,  soda  fountain 
and  accessories,  tubs,  packers  and  pans  and  all  candy 
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and  ice  cream  stock  and  cigars ;  also  two  automobile 
trucks  used  in  connection  with  said  business,  one 
*Buick*  and  one  *Brusli\'*  At  the  same  time  Browne 
executed  a  mortgage  to  appellee  to  secure  a  part  of 
the  purchase  money  for  said  property,  which  mort- 
gage is  set  out  in  the  finding  and  describes  the  prop- 
erty as  '^  all  candy  stock,  ice  cream  manufacturing 
machinery,  including  all  tubs,  packers,  and  equip- 
ment of  every  kind  connected  with  said  ice^  cream  busi- 
ness, all  fixtures  and  everything  belonging  to  the 
candy  and  ice  cream  l)usiness  as  now  contained  on  the 
ground  floor  in  said  room. ' '  This  mortgage  was  duly 
recorded  in  chattel  mortgage  record.  At  the  time 
Beard  and  Browne  executed  a  lease  on  said  room  for  a 
period  of  five  years,  which  lease  is  made  a  part  of  the 
finding  and  purports  to  be  a  lease  for  the  ground  floor 
or  business  room  "now  occupied  by  the  Wallace 
Candy  Kitchen.'*  All  of  these  instruments  were 
delivered  at  the  same  time  as  a  part  of  one  transac- 
tion. The  new  lease  contained  no  reservation  of  fix- 
tures. In  March,  1913,  Beard  sold  the  building  in 
which  said  room  was  situated  to  appellant  Ogbom, 
and  delivered  said  lease  to  him.  Browne  occupied  the 
room  and  carried  on  the  business  until  September  8, 
1914,  at  which  time  he  failed  in  business.  .At  that 
tune  there  was  due  Ogbom  $70  rents.  Upon  that  day 
an  action  was  brought  and  a  receiver  appointed  for 
said  business  and  the  property  connected  therewith. 
The  receiver  accepted  the  trust,  took  over  the  prop- 
erty and  room  and  closed  the  business,  but  kept  the 
property  and  room  imder  its  control  until  October 
20,  1914.  The  rent  was  not  paid  and  Ogbom 
demanded  the  rent  of  the  receiver  and  of  Browne,  and 
on  failure  to  pay  demanded  possession  of  the  room 
under  the  terms  of  the  lease.  About  the  8th  or  10th 
day  of  November,  1914,  Ogbom  took  actual  posses- 
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sion  of  the  room  and  property  in  controversy  therein, 
and  held  the  same  until  this  'Suit  was  brought  on 
November  16, 1914.  The  court  further  finds  that  the 
only  title  that  appellee  has  to  the  property  is  by 
virtue  of  the  chattel  mortgage  hereinabove  found; 
that  prior  to  bringLng  suit  appellee  demanded  posses- 
sion of  said  property,  and  the  same  was  refused; 
that  the  property  described  in  the  judgment  *4s  and 
was  while  in  said  room  and  at  the  time  of  the  bringing 
of  this  action,  personal  property,  and  all  of  said  prop- 
erty was  covered  by  and  described  in  said  mortgage 
set  out  heretofore. '^ 

The  court  concluded  that  the  law  was  with  appellee ; 
that  he  is  the  owner  and  entitled  to  the  possession  of 
the  property  taken  under  the  writ  of  replevin. 

Appellant  makes  two  contentions,  which  are  in 
effect  as  follows:  (1)  That  the  court  finds  that  the 
only  title  appellee  has  to  the  property  is  by  virtue  of 
the  chattel  mortgage  and  that  the  mortgage  described 
the  property  in  question  as  **fixtures;^'  that  the  fail- 
ure of  the  court  to  find  that  the  property  was  fixtures 
was  equivalent  to  a  finding  that  it  was  *  *  not  fixtures  *  ^ 
and  therefore  the  finding  does  not  support  the  con- 
clusions of  law.  (2)  But  if  this  court  should  deter- 
mine that  the  property  was  fixtures,  then  appellee's 
right  to  the  same  had  been  forfeited. 

It  is  well  settled  that  the  failure  of  the  trial  court 
to  find  on  a  fact  in  issue  is  eqtiivalent  to  a 

1.  finding  against  the  party  having  the  burden  on 
that  issue.  Mug  v.  Ostendorf  (1911),  49  Ind. 
App.  71,  96  N.  E.  780.    It  is  equally  well  set- 

2.  tied  that  an  exception  to  the  conclusions  of  law 
admits  for  the  purpose  of  such  exception  that 

all  facts  within  the  issues  are  fully  and  correctly 
found.  Hatfield  v.  Rooker  (1913),  56  Ind.  App.  1, 104 
N.  E.  798. 
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Counsel  for  appellant,  however,  make  the  mistake 

in  assuming  that  the  property  here  involved  was 

described  in  the  mortgage  as  ** fixtures."    The 

3.  item  of  fixtures  therein  mentioned  was  only 
one  of  several  specific  items  named.    The  court 

has  expressly  found  that  the  property  in  controversy 
was  covered  by  and  described  in  the  mortgage.  In  the 
absence  of  the  evidence,  which  is  not  made  a  part  of 
the  record,  we  must  assume  that  there  was  evidence  to 
support  such  finding. 

The  court  further  found  that  the  property  in  ques- 
tion was  personal  property,  and  such  finding  is  not 
in  conflict  with  the  character  of  the  property 

4.  and  the  method  and  manner  of  its  annexation 
to  the  realty  as  found  by  the  court.    Such  other 

findings  show  that  the  property  here  involved  was  aD 
in  the  nature  of  trade  fixtures  purchased  by  appellee, 
a  tenant,  with  his  own  money,  and  placed  by  him  at 
his  own  expense  in  said  building  with  the  consent  of 
the  landlord,  and  all  of  which  was  used  in  the  conduct 
of  his  ice  cream  and  candy  business ;  that  they  were 
of  a  character  that  they  could  be  removed  and  were 
removed  without  any  material  damage  to  the  realty. 
The  relation  of  the  parties  and  the  intention  of  the 
party  making  the  annexation  are  important  in  deter- 
mining the  character  of  the  property.    As  a 

5.  generqjl  rule  the  parties  immediately  concerned 
may,  by  agreement  between  themselves,  mani- 
fest their  purpose  that  the  property,  although  it  is  to 
be  annexed  to  the  realty,  shall  retain  its  character  of 
personalty,  and  the  right  of  removal,  which  may  be 
inferred  from  the  acts  and  dealings  of  the  parties,  of 
itself  would  place  upon  such  property  the  character 
and  stamp  of  personal  property.  Binkley  v.  Forhner 
(1889) ,  117  Ind.  176, 19  N.  E.  753, 3  L.  R.  A.  33 ;  Adams 
V.  TuUy  (1904),  164  Ind.  292,  73  N.  E.  595;  Toung  v. 
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Baxter  (1876),  55  Ind.  188;  Gordon  v.  Miller  (1901), 
28  Ind.  App.  612, 620,  63  N.  E.  774 ;  Newcastle  Theatre 
Co.  V.  Ward  (1914),  57  Ind.  App.  473, 104  N.  E.  526; 
Wells,  Replevin  (2d  ed.)  §§61,  75. 

The  rules  of  law  relating  to  the  forfeiture  of  fix- 
tures insisted  upon  by  appellant,  if  applicable  to  the 
facts,  would  ajEford  some  foundation  for  appellant's 
further  claim,  but  here  the  court  has  found  the  prop- 
erty to-  be  personal  property,  in  which  case  the  rules 
contended  for  have  no  application.  Noyes  v.  Gagnon 
(1917),  225  Mass.  580, 114  N.  E.  949,  951. 

The  findings  are  complete  and  sufficiently  definite  to 

support  the  judgment  rendered,  and  therefore  the 

court  did  not  err  in  overruling  appellant's 

6.  motion  for  a  venire  de  novo.  Ginther  v. 
Rochester,  etc.,  Co.  (1910),  46  Ind.  App.  378, 
386,  92  N.  E.  698,  and  cases  cited.  Neither  did  the 
court  err  in  overruling  the  motion  for  a  new  triaL 
.  No  available  error  having  been  pointed  out,  the 
judgment  of  the  trial  court  is  affirmed.  Judgment 
affirmed. 

Note.— Reported  in  118  N.  B.  593.     See  under  (4)  19  Cyc  1065; 
(5)  19  Cyc  1045.    Fixtures,  as  personal  property,  84  Am.  St  877. 


Skeel  v.  Pbest-0-Litb  Compaity. 

[No.  9,772.    FHed  February  8,  1918.] 

1.  Appeal. — Briefs. — Sufficiency. — ^Where  appellant's  brief,  under 
its  points  and  authorities,  challenges  the  ruling  on  the  demurrer 
to  each  paragraph  of  the  complaint  and  predicates  error  on  this 
ruling  only,  all  its  propositions  will  be  regarded  as  referring  to 
the  error,  and  the  brief  is  sufficient    p.  637. 

2.  Appeai^. — Review. — RuUnff  on  Demurrer. — ^A  ruling  on  a  demur- 
rer to  the  complaint  will  not  authorize  a  reversal  If  the  ruling 
can  be  upheld  on  any  ground,    p.  641. 
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3.  Neougenck. — Personal  Injuries. — Action.  —  Complaint, — Suf- 
ficiency.— In  an  action  by  a  workman  against  tlie  owner  for  per- 
sonal injuries  sustained  in  the  collapse  of  a  concrete  building  in 
the  process  of  construction,  a  complaint  alleging  that  defendant 
company  engaged  contractors  to  erect  a  two-story  concrete  bnild- 
ing  of  a  style  known  as  beam  and  girder  construction,  that  after 
obtaining  a  city  permit,  it  ^carelessly,  negligently  and  unlawfully'* 
changed  the  method  of  construction  to  a  imtented  new  method, 
inherently  dangerous  to  the  workmen,  and  prosecuted  the  work 
carelessly  and  negligently,  so  that  as  a  result  thereof  lAaintifF 
was  injured  by  the  collapse  of  the  structure,  contains  each  of  the 
elements  essential  to  an  action  for  personal  injury  predicated  on 
negligence,    p.  641. 

4.  AppEAik — Subsequent  Appeals. — Law  of  the  Case. — ^The  decision 
as  to  questions  presented  on  a  former  appeal  remain  the  law  of 
the  case  through  all  its  subsequent  stages,  and  the  effect  of  this 
rule  cannot  be  evaded  by  amendments  to  the  pleadings  which  do 
not  substantially  change  the  character  of  the  action,    p.  641. 

5.  Appeal. — Subsequent  Appeals. — Law  of  the  Case. — Scope  and 
Applicahility. — Where,  on  a  former  appeal  from  a  Judgment  for 

.  plaintiff  in  a  personal  injury  case,  there  was  a  reversal  on  the 
ground  that  the  evidence  showed  certain  facts  barring  a  recovery, 
but  there  was  no  holding  that  the  complaint  was  insufficient,  that 
decision  is  not  conclusive  of  the  sutflcioncy  of  an  amended  com- 
plaint  sut>sequently  filed,  even  though  its  averments  do  not  differ 
materially  from  those  of  the  original  complaint,    p.  642. 

6.  Master  and  Sebvai^. — Injuries  to  Servant. — Action. — Cotn- 
plaint. — Sufficiency. — ^In  an  action  by  a  workman  against  the 
owner  for  personal  injuries  sustained  in  the  collapse  of  a  building 
in  process  of  construction,  a  complaint  alleging  that  defendant 
was  engaged  in  the  erection  of  a  building  which  was  being  con- 
structed by  a  firm  of  contractors,  which  employed  plaintiff,  and 
that  defendant  negligently,  carelessly  and  unlawfully  changed  the 
method  of  construction  to  one  that  was  new  and  inherently  dan- 
gerous, which  method  was  pursued  in  a  negligent  manner  under 
the  control  of  defendant,  does  not  show  that  the  contractors  were 
independent  contractors  so  as  to  rebut  liability  of  defendant  for 
the  servant's  injuries,    pp.  643,  644. 

7.  Master  and  Sebvant. — Injuries  to  Servant  of  Independent  Con- 
tractor.— Liability. — ^In  an  action  for  personal  injuries,  even 
though  the  complaint  showed  that  the  owner  engaged  an  inde- 
pendent contractor  to  erect  a  concrete  building,  the  existence  of 
an  independent  contract  was  no  defense  to  an  action  against  the 
owner  for  injuries  to  an  employe  of  the  contractor,  where  the 
method  of  construction  adopted  was  one  that  was  inherently 
dangerous,    p.  643. 
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From  Marion  Superior  Court  (85,795);  Linn  D. 
Hay,  Judge. 

Action  by  Jonathan  B.  Skeel  against  the  Prest-O- 
Lite  Company.  Prom  a  judgment  for  defendant,  the 
plaintiff  appeals.    Reversed. 

George  W.  Galvin,  for  appellant. 
John  S.  Berrt/hUl,  Bernard  Korbly  and  WUlard 
New,  for  appellee. 

HoTTEii,  J. — This  is  a  second  appeal,  a  former  judg- 
ment in  appellant's  favor  having  been  reversed  by  the 
Supreme  Court.  See  PresUO-Lite  Co.  v.  Skeel  (1914), 
182  Ind.  593, 106  N.  E.  365,  Ann.  Cas.  1917A  474.  Such 
former  judgment  was  reversed  with  instructions  to 
the  trial  court  to  grant  a  new  trial.  After  the  opinion 
of  the  Supreme  Court  was  spread  of  record  below, 
appellant  filed  an  amended  complaint  in  three  para- 
graphs, to  each  of  which  a  demurrer  for  want  of 
facts  was  sustained.  Appellant  refused  to  plead  fur- 
ther, and  the  judgment  from  which  this  appeal  is 
prosecuted  was  rendered.  The  ruling  on  said  demur- 
rer is  assigned  as  error  and  relied  on  for  reversal. 

It  is  first  insisted  by  appellee  that  no  question  is 

presented  by  appellant's  brief.    Under  its  points  and 

authorities,  appellant  challenges  the  ruling  on 

1.  the  demurrer  to  each  paragraph  of  the  com- 
plaint, and  as  this  ruling  is  the  only  one  upon 
which  error  is  predicated,  the  briefs  are  sufficient  to 
require  its  determination.  American,  etc.,  Tin  Plate 
Co.  V.  Tonah  (1915),  59  Ind.  App.  700, 109  N.  E.  922; 
Rickey  v.  Cleveland,  etc.,  R.  Co.  (1910),  47  Ind.  App. 
123, 93  N.  E.  1022. 

The  first  paragraph  of  complaint  contains  aver- 
ments substantially  as 'follows :  On  December  6, 1911, 
defendant  was  engaged  in  the  construction  of  a  build- 
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ing  of  reinforced  concrete.  Said  building  was  being 
constructed  by  the  contracting  firm  of  Wolfe  and 
Ewing,  building  contractors,  at  the  time  in  the  employ 
of  defendant.  By  plans  and  specifications  prepared  by 
defendant's  architect,  employed  by  it  to  prepare  the 
same,  said  building  was  to  be  only  two  stories  high, 
and  of  a  style  known  as  beam  and  girder  construc- 
tion; and  a  permit  was  obtained  from  the  city  of 
Indianapolis,  imder  its  ordinances,  for  such  struc- 
ture only.  Immediately  after  presenting  to  the  city 
building  inspector  such  plans  and  obtaining  a  permit 
for  the  construction  of  such  building,  defendant  care- 
lessly, negligently  and  unlawfully,  without  a  permit, 
changed  the  method  of  construction  from  the  beam 
and  girder  construction,  well  known  and  compara- 
tively safe,  to  girderless  or  flat  slab  construction,  a 
patented  new  method,  inherently  dangerous  to  per- 
sons employed  thereon,  in  that  it  rendered  the  build- 
ing liable  to  collapse  in  process  of  construction  under 
the  direction  and  control  of  those  negligently  and 
carelessly  placed  in  charge  by  defendant,  and  further 
such  method  was  wholly  experimental  with  defendant, 
the  architect  in  its  employ,  its  contractors  and  all 
other  employes,  as  defendant  well  knew.  Sudi  gir- 
derless construction  required  testings,  footings, 
columns  and  spacings  adapted  to  it,  different  from 
those  adapted  to  beam  and  girder  construction ;  and 
defendant,  well  knowing  said  fact,  wholly  disregarded 
it  and  negligently  and  carelessly  entered  upon  the 
construction  of  such  building,  without  plans  or  speci- 
fications for  a  girderless  building,  and  carelessly  and 
negligently  procured  and  adopted  working  plans  from 
an  iron  salesman,  and  negligently  and  carelessly  and 
unlawfully  appropriated  the  patents  of  the  patenter 
on  such  style  of  construction,  and  negligently  and 
carelessly  undertook  to  build  said  girderless  construe- 
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tion,  upon  the  skeleton  or  upright  parts  of  the  plans 
and  specifications  furnished  by  its  architect  for  beam 
and  girder  construction,  wholly  eliminating  the  beams 
and  girders  specified  in  said  plans.  Defendant  well 
knew,  or  in  the  exercise  of  reasonable  care  could  have 
known,  that  girderless  construction  upon  the  skeleton 
or  upright  work  for  beam  and  girder  construction 
was  unsafe  and  dangerous,  and  so  knowing,  negli- 
gently and  carelessly  ordered  and  directed  the  aban- 
donment of  the  plans  and  specifications  so  prepared 
by  its  architect,  and  directed  and  ordered  that  the 
work  should  be  completed  in  the  girderless  style  with- 
out other  plans  than  those  so  prepared  for  beam  and 
girder  construction.  Defendant  negligently  and  care- 
lessly failed  to  furnish  other  or  different  plans  for 
skeleton  or  support  construction,  and  negligently  and 
carelessly  permitted  said  construction  to  proceed  in 
an  unsafe  and  dangerous  manner  without  sufficient  or 
safe  plans  and  specifications.  About  six  weeks  after 
the  work  was  begun,  and  after  the  supporting,  and 
the  concrete  slabs  of  the  second  floor  had  been  poured 
and  were  setting,  defendant  carelessly  and  negligently 
directed  its  said  contractors  to  add  a  third  story  of 
concrete,  of  great  weight,  to  said  building  before 
completing  the  same,  and  negligently  and  carelessly 
required  its  said  contractors  to  complete  said  building 
and  additional  story  in  an  unreasonably  short  time 
for  the  material  used,  and  in  cold,  wet,  wintry 
weather,  when  conditions  were  unfavorable  for  the 
setting,  hardening  and  testing  of  concrete,  viz.,  in  fif- 
teen days*  time  in  December,  1911,  which  could  not 
allow  the  concrete  to  sufficiently  set  and  harden  or 
provide  tests  thereof  to  ascertain  its  condition.  Said 
contractors  constructed  said  additional  story  as  negli- 
gently and  carelessly  required  and  directed  by  defend- 
ant.   Said  third  story  was  negligently  and  carelessly 
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directed  to  be  added  by  said  defendant  without  any 
addition  to  column  supports  or  braces,  and  without 
any  provisions  or  suflScient  provisions  for  carrying 
the  load  of  said  third  story  under  the  girderless  style 
of  construction ;  defendant  negligently  and  carelessly 
ordering  and  procuring  the  construction  of  the  same 
within  a  period  and  at  a  time  precluding  testing,  and 
at  a  time  inimical  to  safe  concrete  construction,  which 
was  well  known  to  defendant.  Defendant  thereby 
carelessly  and  negligently  overloaded  said  building 
and  the  floors  and  supports  thereof,  and  carelessly 
and  negligently  rendered  the  same  unsafe,  insecure 
and  liable  to  collapse,  all  of  which  was  well  known  to 
defendant,  or  should  have  been,  etc.,  but  unknown  to 
plaintiff,  who  had  no  knowledge,  etc.  Plaintiff,  who 
had  been  employed  by  said  contractor  as  a  carpenter, 
was,  on  December  6, 1911,  sent  as  a  carpenter  to  the 
roof  of  said  building,  the  building  of  which  was  then 
in  progress,  the  concrete  on  said  story  having-been 
placed  and  enforced.  While  plaintiff  was  engaged  at 
work  upon  said  roof,  within  the  line  of  his  employ- 
ment,  said  building  coUapsed  and  feU  by  reason  of 
defendant's  negligence  aforesaid,  and  without  any 
negligence  on  the  part  of  plaintiff,  by  reason  of  which 
plaintiff  was  thrown  from  said  roof  to  the  ground 
and  severely  injured,  etc. 

The  second  and  third  paragraphs  each  contain  sub- 
stantially all  of  the  averments  of  the  first,  and  in  addi- 
tion sets  out  parts  of  an  ordinance  of  the  city  of 
Indianapolis  which,  it  is  alleged,  was  carelessly  and 
negligently  violated  by  appellee  in  the  construction 
of  said  building  in  the  particulars  and  in  the  manner 
specifically  set  out  in  each  of  said  paragraphs.  Our 
conclusion  as  to  the  sufficiency  of  the  first  paragraph, 
however,  makes  it  unnecessary  to  set  out  said  addi- 


NOVEMBER  TERM,  1917.  641 

Skeel  V,  Prest-O-Lite  Co.— 66  Ind.  App.  636. 

tional  ayennents  contained  in  the  second  and  third 
paragraphs. 

We  deem  it  unnecessary  to  set  out  the  several  objec- 
tions contained  in  the  memorandum  filed  with  appel- 
lee 's  said  demurrer,  because  the  ruling  on  said 

2.  demurrer  will  not  authorize  a  reversal  if  such 

ruling  can  be  upheld  on  any  ground.  Bruns  v. 
Cope  (1914),  182  Ind.  289,  105  N.  E.  471;  Boes  v. 
Grand  Rapids,  etc.,  R.  Co.  (1915),  59  Ind.  App.  271, 
108  N.  E.  174, 109,  N.  E.  411. 

Each  of  the  elements  essential  to  an  action  for  per- 
sonal injury  predicated  on  negligence  is  contained  in 
each  of  these  paragraphs  of  complaint.    Tippe- 

3.  canoe  Loan,  etc.,  Co.  v.* Cleveland,  etc.,  R  Co. 
(1914),  57  Ind.  App.  644,  656,  104  N.  E.  866, 

106  N.  E.  739. 

It  is  claimed  by  appellee  that  (we  quote  from  its 

brief) :    **Each  of  the  issues  suggested  by  appellant 

in  'his  brief  was  determined  adversely  to  his 

4.  contention  in  the  first  appeal  and  that  decision 
stands    as    the    law    of    this    case,    •     •     • 

throughout  all  of  its  subsequent  steps,  and  the  effect 
of  this  rule  cannot  be  evaded  by  amendments  to  the 
pleadings  which  do  not  substantially  change  the  char- 
acter of  the  action.  ^  * 

The  correctness  of  the  legal  proposition  relied  on 
by  appellant  is  substantiated  by  the  cases  it  cites. 
James  v.  Lake  Erie,  etc.,  R.  Co.  (1897),  148  Ind.  615, 
48  N.  E.  222;  Lowe  v.  Turpie  (1896),  147  Ind.  652,  44 
N.  E.  25, 47  N.  E.  150, 37  L.  R.  A.  233 ;  City  of  Logans- 
port  V.  Humphrey  (1886),  106  Ind.  146,  6  N.  E.  337. 

It  is  also  true,  as  appellee  contends,  that  in  the 
opinion  rendered  by  the  Supreme  Court,  that  court 
held  in  effect  (a)  that  Wolfe  and  Ewing  were  inde- 

VoL.  66-41 
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pendent  contractors,  and  that  appellee  was  not  liable 
for  an  injury  to  appellant  as  their  employe  while  he 
was  at  work  under  their  direction;  (b)  that  there  was 
no  proof  of  negligence  on  the  part  of  appellee  which  in 
any  way  contributed  to  appellant's  injury;  (c)  that 
the  doctrine  of  res  ipsa  loquitur  ^^ill  not  authorize  a 
recovery  against  appellee;  (d)  that  the  alleged  viola- 
tion of  the  municipal  ordinance  concerning  building 
permits,  even  if  negligence  per  se,  was  not  a  proxi- 
mate cause  of  appellant's  injury;  and  (e)  that  under 
all  the  facts  and  circumstances  sho^vn  at  the  first 
trial,  the  court  should  have  sustained  appellee's 
motion  for  a  peremptory  instruction. 

In  this  connection  it  is  insisted  that  **no  new  facts 

are  alleged  in  the  amended  pleading."     From  the 

above,   it   is   contended   that  by  the   former 

5.  opinion  the  Supreme  Court  has  adjudicated 
and  settled  as  the  law  of  the  case  that  under 
the  facts  set  out  in  each  of  said  paragraphs  of  amended 
complaint  the  appellant  is  not  entitled  to  recover.  We 
have  said  that  the  Supreme  Court,  in  effect,  held  as 
indicated  supra,  but  such  holding  was  predicated  on 
the  evidence  in  the  former  trial.  An  examination  of 
that  opinion  will  disclose  that  the  court  simply  held 
that  the  evidence  in  that  trial  showed  (a)  that  Wolfe 
and  Ewing  were  independent  contractors ;  (b)  that  the 
evidence  failed  to  show  appellee  guilty  of  any  negli- 
gence, etc. ;  (c)  that  under  the  evidence  appellee  could 
not  be  held  liable  under  the  doctrine  of  res  ipsa 
loquitor,  etc.  There,  was  no  holding  that  the  aver- 
ments of  the  complaint  there  involved  were  insuffi- 
cient in  any  of  the  respects  indicated ;  but,  on  the  con- 
trary, there  is  an  implied  holding  tljat  the  complaint 
was  sufficient  but  that  appellant  had  failed  to  prove 
its  averments.  This  is  so  because  the  opinion  shows 
that  the  sufficiency  of  the  complaint  was  challengetf,  ^. 
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and  while  its  sufficiency  is  not  expressly  determined, 
the  granting  of  a  new  trial  is  itself  an  implied  holding 
to  such  effect,  there  being  no  leave  to  amend,  and 
nothing  being  said  in  the  opinion  indicating  any  neces- 
sity therefor.  It  follows  that  even  if  appellee  be  cor- 
rect in  its  contention  that  the  averments  of  neither 
paragraph  of  amended  complaint  are  materially  dif- 
ferent from  those  of  the  original  complaint,  the  effect 
of  the  former  decision  is  an  implied  adjudication  of 

their  sufficiency. 

» 

Nothing  appears  from  the  avennents  of  the  first 

paragraph,  set  out  supra,  from  wliicli  this  court  can 

say  that  the  relation  of  independent  contractor 

6.  existed  between  appellee  and  the  contracting 
firm  of  Wolfe  and  Ewing,  by  whom  appellant 

was  employed.  On  the  contrary,  said  averments  show 
that  appellee  directed  and  controlled  not  only  the  re- 
sults to  be  obtained  in  the  construction  of  said  build- 
ing, but  also  the  manner  and  method  of  securing  such 
results ;  that  to  secure  s^id  results  it  negligently  and 
carelessly  pursued  methods  and  proceeded  in  a  man- 
ner which  it  knew  to  be  dangerous.  Such  averments 
fall  short  of  showing  the  relationship  of  independent 
contractor  between  appellee  and  the  contracting  firm 
of  Wolfe  and  Ewing,  and  hence  made  a  case  entirely 
different  from  that  which  the  Supreme  Court  held  was 
made  by  the  evidence  in  the  former  trial. 

We  might  add  in  this  connection  that,  even  if  it  be 

conceded  that  the  averments  of  said  paragraphs  of 

complaint  show  that  said  Wolfe  and  Ewing 

7.  were  independent  contractors,  they  are,  in  any 
event,   sufficient  to   show   a  cause   of  action 

against  appellee.  Looney  v.  Prest-O-Lite  Co.  (1917), 
65  Ind.  App.  617, 117  N.  E.  678,  and  cases  there  cited. 
Said  averments  show  a  state  of  facts  which,  under  the 
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case  just  cited,  and  the  cases  therein  cited,  bring  this 
case  within  an  **  exception  to  the  general  rule  applic- 
able to  employes  of  independent  contractors  who  seek 
to  recover  damages  for  personal  injuries  from  the 
owners  of  real  estate  for  whom  such  contractors  have 
undertaken  to  erect  buildings  or  other  structures/' 

For  the  purpose  of  the  ruling  on  the  demurrer,  the 

sufficiency  of  the  paragraphs  of  the  complaint  here 

involved  must  be  determined  from  the  respec- 

6,  tive  averments  of  each  uninfluenced  by  any- 
thing the  Supreme  Court  may  have  said  rela- 
tive to  the  sufficiency  of  the  evidence  to  sustain  the 
averments  of  the  complaint  before  it  on  the  former 
appeaL  It  is  manifest  from  the  averments  of  the  first 
paragraph,  which  we  have  indicated  supra,  that  they 
do  not  show  that  said  contracting  firm  of  Wolfe  and 
Ewing  was  an  independent  contractor,  but  on  the  con- 
trary, they  show  that  appellee  exercised  control  over 
said  building  and  was  responsible  for  the  plan,  method 
and  manner  of  procedure ;  that  it  knew  such  plan  and 
manner  to  be  dangerous,  and,  so  knowing,  negligently 
and  carelessly  directed  and  required  it  to  be  followed, 
and  that  such  negligent  plan,  method  and  manner  of 
construction  was  the  cause  of  the  collapse  of  said 
building,  and  appellant's  resulting  injury. 

As  before  indicated,  the  second  and  third  para- 
graphs contained  substantially  all  the  averments  of 
the  first  paragraph,  and  hence  were  likewise  sufficient 
as  against  demurrer.  The  effect  of  such  additional 
averments  would  therefore  be  important  only  as 
affecting  the  question  whether  such  paragraphs  ten- 
dered any  issue  that  might  not  have  been  litigated 
under  the  first,  and  as  no  such  question  is  presented, 
we  need  not  indicate  any  opinion  respecting  it. 

Judgment  reversed,  with  instructions  to  the  trial 


NOVEMBER  TERM,  1917.  645 


Brownstown  Water,  etc.,  Co.  v,  Hewitt— 66  Ind.  App.  645. 


court  to  overrule  said  demurrer  to  said  paragraph  of 
complaint  and  for  such  further  proceedings  as  may 
•    be  consistent  with  this  opinion. 

Note.— Reported  in  118  N.  E.  601.    See  under  (3,  6)  26  Cyc.  1559ii 


Brownstown  Water  and  Light  Company  et  al.  v. 

Hewttt. 

[No.  9,496.    Filed  February  19,  1918.] 

1.  Pleading. — BUI  of  Particulars, — ^In  an  action  to  recover  com- 
missions on  the  sale  of  bonds  at  a  certain  price,  which  sales  were 
accepted  and  confirmed  by  defendants,  it  was  not  improper  for 
the  trial  court  to  refuse  a  motion  to  require  plaintiff  to  file  a  bill 
of  particulars  of  the  cause  of  action,  where  the  facts  alleged  in 
the  complaint  raised  the  presumptio^  that  the  information  desired 
was  at  least  equally  within  the  knowledge  of  defendants,    p.  646. 

2.  Affeau — Review. — HamUess  Error. — Refusing  Motion  for  SUl 
of  Particulars. — Error,  if  any,  in  refusing  a  motion  to  require 
plaintiff  to  file  a  bill  of  particulars  of  the  cause  of  action  will  not 
Justify  a  reversal,  where  the  averments  of  the  complaint  show 
that  the  desired  information  is  equally  within  defendants' 
knowledge,    p.  647. 

3.  Appeal. — Review. — Ruling  on  Demurrer. — Failure  to  File  Mem^ 
orandum  of  Defects. — Ihe  trial  court's  ruling  on  the  demurrer  to 
the  complaint  for  insufficiency  of  facts  will  not  be  reviewed  on 
appeal,  where  the  demurrer  was  not  accompanied  by  a  memoran- 
dum stating  wherein  the  complaint  was  insufficient,  as  required 
by  1344  Bums  1914,  Acts  1911  p.  415.    p.  648. 

4.  Appeal. — Reviewer—Harmless  Error. — Failure  to  Make  Findings. 
— ^Defendants  were  not  injured  by  the  failure  of  the  trial  court  to 
make  detailed  findings  with  reference  to  their  answer  of  set-off 
and  cross-complaint  containing  the  same  items  as  their  set-off, 
where  the  court  set  off  against  plaintiff's  claim  all  items  claimed 
by  defendants  excepting  seven  dollars,    p.  648. 

5.  Appeal. — Record. — Duty  of  Appellant. — ^It  is  the  duty  of  parties 
not  satisfied  with  the  general  findings  to  take  appropriate  action 
in  the  trial  court  to  have  them  amplified,    p.  648. 

From  Marion  Superior  Court  (96,936);  Joht  J. 
Rochford,  Judge. 
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Action  by  Allen  W.  Hewitt  against  the  Browns- 
town  Water  and  Light  Company  and  others.  From  a 
judgment  for  plaintiff,  the  defendants  appeal. 
Affirmed. 

James  M.  Winters,  for  appellants. 
Pliny  W.  Bartholomew,  for  appellee. 

Dausman,  J. — Appellee  instituted  this  action 
against  appellants  to  recover  commissions  claimed  to 
be  due  him  for  the  sale  of  bonds  issued  by  appellant 
company.  Trial  by  court  resulted  in  a  general  finding 
and  judgment  for  appellee  in  the  sum  of  $394.12  and 
costs.  The  following  errors  are  assigned :  (1)  Over- 
ruling appellant's  motion  for  a  bill  of  particulars; 

(2)  overruling  appellants'  demurrer  to  the  complaint; 

(3)  failure  to  make  a  finding  on  appellants'  set-off  and 
cross-complaint;  and  (4)  overruling  appellants' 
motion  for  a  new  trial. 

(1)  Appellants  filed  a  motion  **that  plaintiff  be 
required  to  file  with  the  court  and  attach  to  his  com- 
plaint a  true  bill  of  particulars  of  his  cause  of 

1.  action, ' '  etc.  The  following  portion  of  the  com- 
plaint is  sufficient  for  an  understanding  of  the 
question  presented  by  this  motion:  **That  on  or 
about  August  1, 1914,  the  defendants  and  each  of  them 
separately  and  jointly  entered  into  a  contract  with 
plaintiff,  as  follows,  to  wit :  The  defendants  and  each 
of  them  employed  plaintiff  to  find  purchasers  for  and 
to  place  upon  the  market  certain  bonds  of  the  defend- 
ant, The  BrownstoA\Ti  Water  and  Light  Company; 
that  in  pursuance  thereof  the  said  defendants  and 
each  of  them  promised  to  pay  to  the  plaintiff  a  com- 
mission of  ten  per  cent,  of  the  par  value  of  each  and 
all  of  said  bonds  so  placed  and  marketed  by  the  plain- 
tiff; the  par  value  of  each  bond  as  above  specified 
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being  One  Hundred  Dollars.  That  the  plaintiff 
accepted  said  proposition  and  entered  upon  and  ren- 
dered his  services  to  the  defendants  in  accordance 
with  said  proposition,  and  as  a  result  of  plaintiff's 
labor  and  services  the  plaintiff  disposed  of  and  sold 
fifty-five  bonds  of  the  par  face  value  of  One  Hundred 
Dollars  each,  amounting  to  Five  Thousand  Five  Hun- 
dred Dollars  ($5,500.00),  which  sale  of  said  bonds 
was  duly  accepted  and  confirmed  by  the  defendants 
and  each  of  them.*' 

Appellants  contend  that  the  action  is  on  an  account, 
within  the  meaning  of  §113  of  the  Code  of  Civil  Pro- 
cedure (§368  Burns  1914,  §362  R.  S.  1881.)  We  will 
not  enter  upon  an  inquiry  to  determine  whether  this 
contention  is  technically  correct.  It  will  be  sufficient 
to  say  that  it  does  not  appear  that  the  information 
sought  was  peculiarly  within  the  knowledge  of  appel- 
lee. On  the  contrary,  it  must  be  presumed  from  the 
facts  alleged  in  the  complaint  that  said  information 
was  at  least  equally  within  the  knowledge  of 

2.  appellants.  Furthermore,  if  upon  any  view  of 
the  matter  the  overruling  of  the  motion  may 
be  said  to  be  erroneous,  certainly  it  is  not  an  error  of 
the  kind  that  will  justify  a  reversal.  See  the  follow- 
ing :  31  Cyc  565  et  seq;  Domestic  Block  Coal  Co.  v. 
DeArmey  (1913),  179  Ind.  592,  100  N.  E.  675,  102  N. 
E.  99;  Brooklyn  Gravel  Road  Co.  v.  Slaughter  (1870), 
33  Ind.  185;  Wagoner  v.  Wilson  (1886),  108  Ind.  210, 
8  N.  E.  925 ;  McCoy  v.  Oldham  (1890),  1  Ind.  App.  372, 
27  N.  E.  647,  50  Am.  St.  208;  Peden  v.  Mail  (1889), 
118  Ind.  556,  20  N.  E.  493;  Cannon  v.  Castleman 
(1899),  24  Ind.  App.  188,  55  N.  E.  Ill;  Miller  v.  Bot- 
tenberg  (1896),  144  Ind.  312,  41  N.  E.  804;  Owen 
School  Tp.  V.  Hay  (1886),  107  Ind.  351,  8  N.  E.  220; 
Fidelity,  etc.,  Life  Assn.  v.  McDaniel  (1900),  25  Tad. 
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App.  608,  57  N.  E.  645;  Forrest  v.  Corey  (1901),  29 
Ind.  App.  159,  64  N.  E.  45;  Word's  Practice  ^3. 
This  case  is  readily  distinguishable  from  Schapker  v. 
Schwetz  (1914),  56  Ind  App.  499,  105  N.  E.  579,  on 
which  appellants  have  relied. 

(2)  The  demurrer  to  the  complaint  was  on  the 
ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ;  but  no  memorandum  was 

3.  filed  therewith  as  required  by  the  Code  of  Civil 
Procedure.   §344  Bums  1914,  §339  R.  S.  1881, 

hence  the  ruling  on  the  demurrer  will  not  be  reviewed 
on  appeal. 

(3)  Appellants  filed  answers  in  two  paragraphs  as 
follows:    First,  the  general  denial;  and  second,  set- 
off.    They  also  filed  a   separate  additional 

4.  pleading  which  they  denominate  ^^cross^m- 
plaint.'*  This  so-called  cross-complaint  con- 
tained the  identical  items  contained  in  the  second 
paragraph  of  answer — nothing  more.  It  appears  that 
the  court  allowed  the  entire  claim  thus  set  up  by  appel- 
lants against  appellee,  excepting  only  one  item  of 
$7,  and  deducted  the  amount  thereof  from  the  amoxmt 
found  to  be  due  appellee  on  his  complaint ;  and  then 
made  a  general  finding  for  the  difference  in  appellee's 
favor.  We  are  unable  to  perceive  wherein  appellants 
are  in  any  manner  injured  by  the  failure  of  the  trial 
court  to  make  a  more  detailed  finding  with  special 

reference  to  appellants'  pleadings.     In  any 

5.  event,  if  they  were  not  satisfied  with  the  record 
in  this  respect  it  was  their  duty  to  take  appro- 
priate steps  in  the  trial  court  to  procure  an  amplifica- 
tioh  thereof. 

4.  Six  grounds  for  a  new  trial  are  specified  in  the 
motion  therefor ;  but  by  the  most  liberal  construction 
it  may  be  said  that  only  one  is  properly  presented, 
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viz.,  (3)  that  the  decision  of  the  court  is  not  sustained 
by  sufficient  evidence.    We  have  considered  the  evi- 
dence, and  we  find  that  it  fairly  supports  the  finding. 
Judgment  affirmed. 

Note.— Reported  in  118  N.  B.  693. 


Shoees-Mtjelleb  Company  v.  Best  bt  al. 

[No.  9,606.    Filed  February  19,  1918.] 

1.  Appeal. — Review. — Evidence.  —  Weight  and  Suffloiency.  —  In 
determining  the  sufficiency  of  the  evidence  to  sustain  a  yerdlct, 
the  court  on  appeal  cannot  weigh  conflicting  evidence  to  determine 
its  preponderance,  and  where  there  is  some  evidence  to  sustain 
the  verdict  it  will  not  be  disturbed,    p.  652. 

2.  EivwEVCE.— Witnesses. — Conclusions. — Striking  Out. — In  an 
action  on  a  contract  of  guaranty,  where  defendant  guarantors 
filed  answers  of  non  est  factum,  where  a  witness,  in  response  to 
a  question  whether  one  of  the  defendants  had,  on  a  certain  occa- 
sion, denied  his  signature  to  the  contract,  or  stated  tliat  it  had 
been  altered  or  changed  in  any  way  since  he  signed  it,  answered, 
"No,  he  did  not,  although  I  do  not  remember  that  he  expressly 
admitted  signing  it,  he  in  no  way  signified  that  it  was  not  his 
contract,"  that  part  of  the  answer  following  the  negation  was 
properly  stricken  out  as  being  a  conclusion,  and  not  responsive  to 
the  question,    p.  652. 

3.  Guaranty. — Action. — Plea  of  Non  Est  Factum. — Witnesses. — 
Cross-Examination. — Scope. — ^In  an  action  on  a  contract  of  guar- 
anty, where  defendant  guarantors  filed  answers  of  non  est  factum, 
cross-examination  of  the  principal,  who  had  testified  that  defend- 
ants signed  the  contract,  as  to  his  knowledge  of  its  contents  was 
permissible  in  order  to  enable  the  jury  to  determine  whether  the 
instrument  appearing  in  evidence  was  the  Instrument  which  the, 
witness  claimed  defendants  signed,  since  a  change  in  the  contract 
after  it  had  been  signed  would  uphold  the  answers,    p.  653. 

4.  EIviDENCE. — AdmissiHlty. — Res  Gestae, — In  an  action  on  a  con- 
tract of  guaranty  in  which  defendant  guarantors  filed  pleas  of 
non  est  factum,  where  the  principal  had  testified  that  the  con- 
tract was  signed  by  one  of  the  defendants,  testimony  by  such 
defendant  that  the  principal,  on  the  occasion  mentioned,  had  pre- 
sented to  him  for  his  signature  a  paper  which  he  represented  to 
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be  a  recommendation,  was  properly  admitted  as  a  part  of  the 
rc8  gestae  of  the  transaction  involved  as  bearing  on  the  identity 
of  the  contract  in  suit.    p.  654. 

5.  Evidence. — Admissions. — Explanations. — In  an  action  on  a  con- 
tract of  guaranty,  where,  after  defendant  denied  executing  the 
instrument,  plaintiff,  for  the  purpose  "  of  showing  an  implied 
admission,  introduced  in  evidence  its  letter  to  him,  containing  a 
statement  that  the  principal  on  whose  contract  he  was  a  guar- 
antor was  accomplishing  little  in  the  way  of  sales,  and  defendant's 
reply  to  such  letter,  which  did  not  deny  that  he  was  a  guarantor, 
defendant  was  entitled  to  testify  as  to  his  imderstanding  of  the 
word  "guarantor"  as  used  in  the  letter,    p.  Goo. 

G.  Evidence. — Admissions. — Explanatiotu — In  an  action  on  a  con- 
tract of  guaranty,  where  it  appeared  from  the  evidence  that 
defendant  guarantor's  attorney  had  written  a  letter  to  plaintiflTs 
attorney,  which  might  have  been  construed  as  an  admission  against 
defendants,  as  to  the  execution  of  the  instrument,  testimony  by 
such  attorney  that  he  informed  the  manager  of  a  collection  burean 
which  liad  the  claim  for  adjustment  that  the  guarantors  denieil 
execution  of  the  contract  was  admissible  to  explain  the  implieil 
admission,    p.  656. 

7.  Appeal. — Briefs. — Waiver  of  Error. — AJlleged  errors  not  pre- 
sented in  appellant's  brief  are  waived,    p.  656. 

From  Allen  Superior  Court ;  Carl  Yaple,  Judge. 

Action  by  the  Shores-Mueller  Company  against 
Benjamin  Best  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Lesli  (&  Lcsh,  Ralph  Diinkleberg  and  Breen  S  Mor- 
ris, f  (Tr  appeliant. 

John  11,  Aiken,  Bowers  S  Feightner  and  J.  C. 
Murphy,  for  appellees. 

Batman,  P.  J. — This  is  an  action  by  appellant  to 
recover  a  sum  of  money  alleged  to  be  due  it  for  mer- 
chandise furnished  appellee  Marquiss  under  an 
alleged  written  contract,  by  the  terms  of  which  appel- 
lees Best,  Pollock  and  Deardurff  guaranteed  the  pay- 
ment of  the  same.    The  complaint  is  in  usual  form, 
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the  contract  of  purchase  between  appellant  and 
appellee  Marquiss  and  the  contract  of  guaranty 
between  appellant  and  the  other  appellees  being  made 
parts  thereof  by  exhibits.  The  latter  contract,  bear- 
ing the  names  of  appellees  Best,  Pollock  and  Dear- 
durflf,  in  part,  is  as  follows : 

**In  consideration  of  Shores-Mueller  Company 
extending  credit  to  the  above  named  person  we 
hereby  guarantee  to  it,  jointly  and  severally,  the 
honest  and  faithful  performance  of  the  said  con- 
tract by  him  waiving  notice  of  acceptance  and  all 
notices  including  notice  of  salesman's  default, 
and  agree  that  any  extension  of  time  or  change  of 
territory  shall  not  release  us  f  romliability  hereon. 
In  consideration  of  one  dollar  in  hand  paid  to  the 
salesman,  the  receipt  whereof  is  hereby  acknowl- 
edged and  an  extension  of  time,  we  also  guarantee 
to  it  the  full  and  complete  pajonent  of  all  goods, 
medicines,  etc.,  heretofore  purchased  by  the  sales- 
man of  the  Shores-Mueller  Company  (formerly 
Shores  Farm  Remedy  Company).  Amount 
Eleven  Hundred  and  Twentv-three  and  Ninety- 
eight  one-hundredths  Dollars" ($1,123.98) . ' ' 

Appellee  Marquiss  did  not  file  an  answer,  but  the 
remaining  appellees  filed  separate  answers  of  non  est 
factum.  The  case  was  tried  by  a  jury  resulting  in  a 
verdict  against  appellee  Marquiss  for  $1,123.98,  and 
in  favor  of  appellee  Best,  Pollock  and  Deardurff. 
Judgment  was  rendered  accordingly.  Appellant  filed 
a  motion  for  a  new  trial,  which  was  overruled,  and  has 
assigned  such  ruling  in  this  court  as  the  sole  error  on 
which  it  relies  for  reversal.  Appellant  basesitsrightto 
a  new  trial  on  the  alleged  reasons  that  the  verdict  of 
the  jury  is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law,  and  that  the  court  erred  in  the  admis- 
sion and  exclusion  of  certain  evidence. 

Appellant  earnestly  contends  that  the  judgment  in 
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this  case  should  be  r3ver8ed  on  the  evidence.    They 
have  presented  evidence  from  the  record  which 

1.  would  tend  strongly  to  support  their  conten- 
tion if  we  were  permitted  to  weigh  the  evidence 

and  thereby  determine  its  preponderance.  However, 
such  is  not  the  province  of  this  court  on  appeal,  where 
there  is  conflicting  parol  evidence  on  a  material  issue. 
Under  such  circumstances  the  only  question  we  are 
called  upon  to  determine  in  that  regard  is  whether 
there  was  any  evidence  to  sustain  the  verdict  of  the 
jury.  This  is  true,  although  such  evidence  may  be 
strongly  contradicted  and  not  entirely  satisfactory. 
Thompson  v.  Beatty  (1908),  171  Ind.  579,  86  N.  E. 
961  ;Warner  v.  Jennings  (1909),  44  Ind.  App.  574,  89 
N.  E.  908;  H oiling sworth  v.  Hollingsworth  (1911),  50 
Ind.  App.  137,  98  N.  E.  79;  Monongahela,  etc.,  Coke 
Co.  V.  Walts  (1913),  56  Ind.  App.  235, 105  N.  E.  160; 
Public  Utaities  Co.  v.  Cosby  (1915),  60  Ind.  App.  252, 
110  N.  E.  576.  The  chief  contention  in  this  case  is  on 
the  issue  raised  by  the  plea  of  non  est  factum,  filed 
by  appellees  Best,  Pollock  and  DeardurflF.  Over 
against  the  evidence  produced  by  appellant  on  this 
issue  stands  the  denial  of  each  of  such  appellees  as 
to  his  signature  to  the  contract  of  guaranty  in  suit, 
and  also  some  evidence  tending  to  prove  that  the  con- 
tract itself  had  been  changed  since  its  alleged  signing 
by  appellees.  The  weight  of  such  evidence  was  for  the 
determination  of  the  jury  in  the  first  instance,  and 
afterwards  for  the  court  in  ruling  on  the  motion  for 
a  new  trial,  and  since  there  was  some  evidence  to  sus- 
tain the  verdict  we  are  bound  thereby. 

Appellant  contends  that  the  court  erred  in  striking 

out  certain  evidence  given  by  the  witness  Kampmeier. 

This  witness  was  called  by  it,  and  asked  on 

2.  direct  examination,  in  substance,  whether  Mr. 
Deardurflf .  on  a  certain  occasion,  denied  his  sig- 
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nature  to  the  contract  in  qnestiony  or  stated  thai  it 
had  been  altered  or  changed  in  any  way  since  he 
signed  it  The  witness  answered  ^'No,  he  did  not, 
although  I  do  not  remember  that  he  expressly  admit- 
ted signing  it,  he  in  no  way  signified  that  it  was  not 
his  contract."  On  motion  of  appellees  all  of  such 
answer  except  the  words,  **No,  he  did  not,"  was 
stricken  out  over  appellant's  objection.  This  was  not 
error,  as  the  part  stricken  out  was  clearly  a  conclu- 
sion, and  not  responsive  to  the  question  asked. 

Appellant  also  contends  that  the  court  erred  in 

admitting  certain  evidence.    The  first  relates  to  that 

of  the  witness  Marquiss,  who  was  called  by 

3.  appellant,  and  testified  on  direct  examination 
that  appellees  Best,  Pollock  and  Deardurff  had 
signed  appellant's  exhibit  **B,"  being  the  alleged 
contract  of  guaranty  in  suit.  The  court  then  permit- 
ted appellees  over  appellant's  objection  to  ask  the 
witness  on  cross-examination,  in  substance,  whether 
he  knew  or  understood,  at  the  time  of  the  signing  of 
such  contract,  that  it  was  a  guaranty  for  any  sum  of 
money  he  owed  appellant  at  that  time.  The  question 
asked  is  not  clear,  but  we  assume  that  it  was  an 
inquiry  regarding  the  witness'  knowledge  of  the  con- 
tents of  the  contract  in  question.  When  so  considered 
there  was  no  error  in  the  court 's  ruling.  It  should  be 
noted  that  appellees  were  defending  under  an  answer 
of  non  est  factum.  This  answer  could  be  sustained  by 
proof  of  a  change  in  the  instrument  after  their  signa- 
tures were  aflBbced,  as  well  as  by  proof  that  such  sig- 
natures were  not  genuine.  Therefore  the  witness' 
knowledge  of  the  contents  of  the  instrument,  which 
he  had  testified  that  appellees  had  signed,  was  a 
proper  subject  of  inquiry  on  cross-examination,  in 
order  to  enable  the  jury  to  properly  weigh  his  testi- 
•  mony,  and  determine  whether  the  instrument  appear- 
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ing  in  evidence  was  in  fact  the  instrument  which  he 
claimed  appellee  signed. 

Error  is  also  predicated  on  the  action  of  the  court 

in  admitting  certain  evidence  of  appellee  Deardurff 

over  the  objection  of  appellant.  The  record  dis- 

4.  closes  that  such  appellee  testified  that  the 
name,  A.  H.  Deardruff,  written  on  appel- 
lant's exhibit  **B*'  was  not  his  signature.  He 
also  testified  in  substance  that  said  Marquiss  had 
presented  him  a  paper  about  six  inches  square 
to  sign;  that  such  paper  was  typewritten  without 
any  other  printing  on  it;  that  he  signed  the  same 
Avith  a  fountain  pen  in  another  room  out  of  the 
presence  of  said  Marquiss,  and  that  he  never 
signed  any  paper  for  him  with  a  lead  pencil; 
that  at  the  time  he  signed  such  paper' nothing  was 
said  about  any  guaranty,  or  that  he  was  to  be  liable 
for  any  sum  of  money.  In  this  connection  the  vnt- 
ness  was  then  asked  what  Marquiss  had  said  that  he 
had,  and  wanted  him  to  do.  Appellant 's  objection  to 
this  question  was  overruled,  and  the  witness  answered 
as  follows :  *  *  He  said  he  wanted  me  to  sign  a  recom- 
mend. He  said  he  was  moving  from  Rose  Lawn  to 
Brook  and  he  had  to  get  his  medicine  there,  and  he 
had  to  be  identified  and  he  wanted  a  recommend.*' 
Appellant  contends  that  the  overruling  of  its  objec- 
tion to  the  question  last  stated  was  reversible  error. 
We  cannot  concur  in  this  contention.  The  evidence 
disclosed  that  there  had  been  a  transaction  between 
Marquiss  and  the  witness,  in  which  the  witness  had 
signed  a  paper.  Marquiss  had  testified  that  such 
paper  was  the  contract  in  question,  and  the  witness 
had  denied  such  fact.  The  identity  of  the  paper  so 
signed  was  therefore  in  dispute.  It  was  in  this  con- 
nection that  the  question  under  consideration  was 
asked.  It  was  competent  as  a  part  of  the  res  gestae 
of  the  transaction  involved  as  bearing  on  the  identity 
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of  the  contract  in  suit.    Hubbard  v.  Ranje  (1912),  52 
Ind.  App.  611,  98  N.  E.  314. 

Further  error  is  predicated  on  the  action  of  the 

court  in  overruling  appellant's  objection  to  a  question 

asked  appellee  Deardurff  relating  to  his  under- 

5.  standing  of  the  word  ''guarantor,''  as  used  in 
a  letter  to  him  from  appellant.  The  evidence 
shows  that  the  witness  had  denied  that  he  executed 
the  contract  in  suit.  Appellant  introduced  in  evidence 
a  letter,  which  it  had  sent  to  the  witness  a  few  months 
after  the  alleged  execution  of  the  contract  in  suit,  in 
which  appeared  the  following  sentence:  ''Mr.  J.  H. 
Marquiss,  on  whose  contract  you  are  a  guarantor, 
apparently  is  not  accoijpplishing  much  in  the  way  of 
sales.''  The  witness  answered  such  letter  on  the  back 
thereof  by  request  of  appellant,  but  did  not  deny  that 
he  was  a  guarantor  for  said  Marquiss.  The  wit- 
ness was  asked  in  substance  whether  he  understood  or 
knew,  when  he  read  such  statement,  that  appellant 
was  claiming  thereby  that  he  was  owing  it  a  large  sum 
of  money,  or  was  liable  to  have  to  pay  a  large  sum  of 
money.  Appellant  objected  to  such  question  on  the 
ground  that  the  witness'  understanding  of  the  words 
used  could  not  prove  or  disprove  any  issue  in  the 
case,  and  that  he  was  bound  by  the  legal  effect  thereof. 
This  objection  was  overruled,  and  the  witness 
answered  in  the  negative.  The  letter  in  question  and 
the  witness'  answer  thereto  had  been  introduced  in 
evidence  in  an  apparent  attempt  to  show  an  implied 
admission  on  his  part  that  he  had  executed  the  con- 
tract in  suit.  Under  such  circumstances  it  was  com- 
petent for  the  witness  to  answer  the  question  under 
consideration,- as  any  such  admission  must  be  deter- 
mined from  his  understanding  of  the  meaning  of  such 
letter,  rather  than  from  the  legal  effect  of  the  words 
it  contained,  the  rule  precluding^  the  variance  of  a 
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written  instrument  by  parol  testimony  being  inapplic- 
able. Elliott  V.  Puget  Sound,  etc.,  S.  S.  Co.  (1900), 
22  Wash.  220,  60  Pao.  410. 

Appellant  also  contends  that  the  court  erred  in  per- 
mitting the  witness  Murphy  to  testify  in  substance, 
over  its  objection,  that  he  had  told  Mr,  Kamp- 

6.  meier  that  appellees  Best,  Pollock  and  Dear- 
durff  were  denying  the  execution  of  the  con- 
tract and  all  liability  thereunder ;  that  Mr.  Deardurflf 
had  informed  him  that  he  would  pay  no  money  on  the 
same,  as  he  had  never  signed  the  paper  and  felt  he 
had  no  liability  thereunder.  The  evidence  shows  that 
the  witness  was  an  attorney  for  said  appellee,  and  that 
Mr.  Kampmeier  was  the  manager  of  a  collection 
bureau  which  had  the  claim *in  suit  for  collection; 
that  such  witness  had  previously  written  a  letter  to 
appellant  on  behalf  of  appellees,  which  might  be  con- 
strued as  an  implied  admission  against  them,  as  to  the 
execution  of  such  contract..  The  evident  purpose  of 
this  evidence  was  to  show  that  he  had  made  a  state- 
ment to  such  agent  of  appellant,  contrary  to  such 
implied  admission,  after  he  had  obtained  possession 
of  such  original  contract  and  had  submitted  it  to  his 
clients.  Under  such  circumstances  the  admission  of 
such  evidence  was  not  error. 

Appellant  assigned  other  reasons  for  a  new  trial 
in  their  motion  therefor,  which  have  not  been  pre- 
sented in  their  brief.    Such  alleged  errors  are 

7.  thereby  waived.    We  find  no  reversible  error 
in  the  record.    Judgment  affirmed. 

Note.— Reported  in  118  N.  E.  688. 
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[No.  9,48L    Filed  February  20,  1918.] 

MuNioiPAii  GoBPOSATioivs. — City  Treasurer. — Public  Improve- 
ments.— Collection  of  Assessments. — Fees. — ^Under  §872  Bums 
1914,  Acts  1907  p.  550,  proTldlng  that  under  certain  circumstances 
city  lots  shall  be  sold  by  the  county  treasurer  to  recover  delin- 
quent public  improvement  assessments  and  penalties  and  that  all 
other  provisions  of  law  relating  to  the  collecting  and  accounting  . 
for  street,  county,  township,  road,  city,  school  and  other  taxes 
shall,  so  far  as  the  same  are  applicable,  apply  with  like  force  and 
efPect  in  case  of  municipal  assessments  In  cities  of  the  class 
referred  to  In  the  act,  and  fl  of  the  act  of  1909,  Acts  1909  p.  454,v 
relating  to  the  election  of  city  officers,  their  terms,  salaries,  etc* 
and  providing  that  In  cities  where  the  county  treasurer  acts  as 
dty  treasurer  he  shall  receive,  in  addition  to  his  salary,  five  per 
cent  of  the  amount  of  all  delinquent  taxes  collected  by  him  for 
the  dtyi  the  treasurer  of  a  city  required  to  elect  that  officer  is  not 
entitled  to  five  per  cent,  on  amounts  collected  for  delinquent 
assessments  for  public  Improvements  in  the  city.  It  being  the  set- 
tled policy  of  the  legislature  to  deny  constructive  fees. 

From  Tipton  Circuit  Court;  James  M.  Purvis, 
Judge. 

Action  by  Thomas  B.  Bartholomew  against  the  city 
of  Tipton,  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 

Oifford  (&  Oifford,  for  appellant. 
Kemp  (&  Kemp,  for  appellee. 

Caldwell,  J, — Judgment  was  rendered  against 
appellant  for  failure  to  plead  over  on  the  sustaining 
of  a  demurrer  to  his  complaint.  If  the  complaint  does 
not  state  a  cause  of  action,  there  must  be  an  affirm- 
ance; otherwise  a  reversal.  The  material  facts 
alleged  in  the  complaint  were  in  substance  as  fol- 
lows: From  January  5,  1910,  to  January  5,  1913, 
appellant  was  treasurer  of  the  city  of  Tipton.  Tipton 
is  a  city  of  the  fifth  class.  During  the  time  appellant 
was  its  treasurer  it  owned  certain  public  utilities,  to 
Vol.  6f>-42 
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wit,  a  water  and  a  lighting  plant.  Consequently, 
although  a  county  seat,  it  was  required  by  the  pro- 
visions of  the  act  of  1909  to  elect  a  city  treasurer 
(Acts  1909,  ch.  188,  p.  454),  that  act  being  then  in 
force.  It  was  alleged  that  it  was  a  part  of  appellant's 
duties  as  city  treasurer  to  collect  and  account  for 
delinquent  assessments  on  street,  sidewalk  and  sewer 
public  improvements,  together  with  ten  per  cent,  pen- 
alty thereon ;  that  as  such  city  treasurer  he  did  collect 
and  account  for  delinquent  assessments  on  public 
improvements  of  the  kind  named  amounting  to 
$3,403.99,  together  with  penalties  thereon  amounting 
to  $340.46,  or  a  total  of  $3,744.45 ;  that  by  reason  of 
the  facts  he  was  entitled  to  recover  five  per  cent,  on 
the  amount  collected,  for  which  he  sued. 

It  w-as  appellant's  duty  as  city  treasurer  to  collect 
such  delinquent  assessments  including  penalties. 
§§8717,  8721  Burns  1914,  Acts  1909  p.  412.  Since  the 
city  of  Tipton  belonged  to  a  class  authorized  and 
required  to  have  a  city  treasurer,  appellant  was 
charged  with  the  duty  of  selling  the  involved  property 
if  necessary  to  the  collection  of  such  assessments  and 
penalties.  Darhy  v.  Vinnedge  (1913),  53  Ind.  App. 
525,  531,  100  N.  E.  862.  On  delinquent  assessments 
appellant  was  required  to  add  and  collect  a  penalty  of 
ten  per  cent.,  *' which  said  penalty  when  collected  shall 
be  and  become  the  property  of  the  city. ' '  §8720  Bums 
1914,  Acts  1907  p.  550.  These  propositions  seem  to  be 
conceded.  The  controversy  is  whether  appellant  was  f 
entitled  to  five  per  cent,  of  delinquent  assessments  for 
collecting  them.  Appellant  to  sustain  his  position 
relies  on  certain  provisions  of  §2  of  the  act  of  1907 
(Acts  1907,  ch.  257,  p.  550  §8720  Burns  1914,  supra), 
and  also  §1,  Acts  1909,  ch.  188,  p.  454.  The  former  ^ 
section,  among  other  matters,  provides  that  undeV 
certain  circumstances  lands  and  lots  in  cities  shall  be 
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sold  by  the  county  treasurer  at  the  regular  annual  tax 
sale,  to  recover  delinquent  public  improvement 
assessments  and  penalties,  and  that  certain  pro- 
visions of  the  law  governing  regular  tax  sales  shall 
apply  to  sales  made  for  the  purpose  of  collecting  such 
assessments  and  penalties,  following  which  is  the  first 
provision  on  which  appellant  relies,  viz. :  *' AU  other 
provisions  of  law  relating  to  the  collecting  and 
accounting  for  state,  county,  township,  road,  city, 
school,  and  other  taxes  shall,  so  far  as  the  same  are 
applicable,  apply  w^ith  like  force  and  effect  in  the 
case  of  municipal  assessments  in  cities  of  the  class 
referred  to  in  this  act. ' ' 

The  second  statutory  provision  on  which  appellant 
relies  is,  as  we  have  said,  found  in  §1,  Acts  1909,  ch. 
188,  p.  454,  That  section  deals  with  city  officers,  'their 
election,  etc.  It  specifies  what  cities  shall  and  what 
cities  shall  not  elect  city  treasurers,  and  that  in  the 
latter  case  county  treasurers  shall  perform  the  duties 
that  would  otherwise  be  performed  by  city  treasurers. 
Under  this  section  the  city  of  Tipton  belongs  to  the 
class  required  to  elect  a  city  treasurer,  **the  salary 
of  which  officer  shall  be  fixed  by  ordinance  of  the  com- 
mon council  of  such  city, ' '  By  the  provisions  of  this 
section  a  city  of  the  fifth  class,  which  is  a  county  seat 
and  which  does  not  own  a  water  or  lighting  public 
utility,  is  not  authorized  to  elect  a  city  treasurer,  the 
county  treasurer  being  required  to  perform  the  duties 
of  that  office  for  the  city,  respecting  the  salary  of 
which  officer  for  the  performance  of  such  duties  there 
is  the  following  provision,  being  the  second  provision 
relied  on  by  appellant  to  sustain  his  contention,  to 
wit:  *^In  cities  of  the  fifth  class  where  the  county 
treasurer  acts  as  city  treasurer,  his  salary  as  such 
shall  be  three  hundred  dollars  per  year,  which  may 
be  increased  by  ordinance  to  any  sum  not  exceeding 
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eight  hundred  dollars  ($800.00)  per  year.  In  addition 
to  such  salary^  the  county  treasurer  shall  receive  five 
per  cent,  of  the  amount  of  all  delinquent  city  taxes 
collected  by  him  for  such  city. ^ ' 

Construing  the  various  quoted  provisions  together, 
appellant  argues  in  effect  that  the  salary  of  a  city 
treasurer,  as  well  as  the  salary  of  a  county  treasurer 
acting  as  a  city  treasurer,  is  fixed  by  the  common 
council  of  the  city ;  that  where  a  county  treasurer  per- 
forms the  duties  of  city  treasurer,  there  is  a  specific 
provision  that,  in  addition  to  his  regular  salary  in 
such  capacity,  he  shall  receive  five  per  cent,  of  all 
delinquent  city  taxes  collected  by  him ;  hence  appellant 
argues  that  since  a  county  treasurer  receives  such  five 
per  cent,  for  performing  the  duties  which  are  per- 
formed by  city  treasurers  in  cities  having  city  treas- 
urers, the  latter  also  is  entitled  to  receive  such  five  per 
cent.  If  we  should  concede  appellant's  conclusion  to 
be  sound,  which  we  do  not,  it  would  result  from  a  con- 
sideration of  the  five  per  cent,  provision  only  that  city 
treasurers  are  entitled  to  receive  five  per  cent,  of  all 
delinquent  tax6s  collected  for  the  city,  however  com- 
prehensive the  term  ''delinquent  taxes'*  as  so  used 
may  be.  Literally  it  will  be  observed  that  the  five 
per  cent,  provision  relates  only  to  delinquent  taxes. 
Delinquent  assessments  for  public  improvements  are 
not  specifically  included.  That  the  term  ''tax"  is  not 
uniformly  by  any  means  construed  to  include  assess- 
ments for  public  improvements,  see  37  Cyc  711  and 
cases.  But  the  provision  quoted  from  '§8720,  supra, 
is  to  the  effect  in  a  general  way  that  laws  relating  to 
the  collection  of  taxes  shall  apply  in  case  of  the  col- 
lecting of  municipal  assessments,  in  the  absence  of  a 
specific  provision  to  the  contrary.  Hence,  if  it  sl^ould 
be  conceded  that  the  five  per  cent,  provision,  either 
by  virtue  of  its  own  force  or  when  construed  in  the 


NOVEMBER  TERM^  1917,  661 


Bartholomew  v.  City  of  Tipton— 66  In4.  App.  657. 


light  of  the  provision  quoted  from  §8720,  supra,  does 
include  municipal  assessments  (a  point  not  considered 
or  decided),  it  results  that  according  to  the  literal 
terms  of  the  five  per  cent,  provision,  only  a  county 
treasurer  acting  as  a  city  treasurer  is  entitled  to 
receive  five  per  cent,  on  municipal  delinquent  assess- 
ments collected  for  the  city.  There  is  no  provision 
that  a  city  treasurer  under  the  same  circumstances,  is 
entitled  to  such  additional  compensation. 

During  the  time  involved  here  §1,  Acts  1909,  cli. 
188,  p.  454,  was  in  force.  That  section  contained  the 
statutory  provision  under  which  the  salary  of  a  county 
treasurer,  acting  as  a  city  treasurer  of  a  city  of  the 
fifth  class,  was  fixed ;  and  also  the  provision  relating 
to  the  salary  of  a  city  treasurer  of  such  a  city  author- 
ized to  elect  a  city  treasurer  because  not  a  county 
seat,  or  if  a  county  seat  because  it  owned  a  water  or 
lighting  public  utility.  The  two  provisions  were  not 
the  same.  Each  of  these  provisions  is  set  out  in  full 
or  in  substance  above.  As  we  have  said,  there  is  no 
provision  entitling  a  city  treasurer  of  such  a  city  to 
five  per  cent,  of  delinquent  taxes  or  assessments  col- 
lected by  him.  It  is  a  settled  policy  of  the  legislature 
of  this  state  to  deny  constructive  fees  and  salaries. 
Board  v.  Pike  CivU  Tp.  (1907),  168  Ind.  535,  81  X. 
E.  489. 

Respecting  the  argument  that  it  is  unjust  to  allow  a 
county  treasurer  such  five  per  cent,  and  deny  it  to  a 
city  treasurer  when  he  performs  the  same  service,  it 
may  be  said  that  the  statutory  provisions  as  above  set 
out,  and  under  which  the  salaries  of  these  respective 
officers  must  be  fixed,  are  sufficiently  flexible  to  permit 
the  common  council  to  remove  any  apparent  injustice. 

The  court  did  not  err  in  sustaining  the  demurrer  to 
the  complaint.    Judgment  affirmed. 

Note.— Reported  in  118  N.  B.  700. 
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American  Rotary  Valve  Company  v.  Bowman. 

[No.  9,31T.     Filed  November  1(J,  1917.     Rehearing  denied  February 

20,  1918.] 

1.  Master  and  Servant. — Injuries  to  Servant. — Actian. — Com- 
plaint.— Negativing  Contributory  Negligenee. — Employers"  Liabil- 
ity Act, — In  an  action  by  a  senant  against  the  master  for  personal 
injuries,  allegations  in  the  complaint  showing  that  defendant  oper- 
ated a  factory  employing  more  than  live  workmen,  that  the  acci- 
dent occurred  while  plaintiff  was  working  as  directed  by  the 
master,  and  that  the  fellow  servant  whose  negligence  is  alleged 
to  have  caused  the  accident  undertook  to  hold  the  ladder  on  which 
I>laintiff  was  standing  when  injured,  bring  the  case  within  the 
Employers'  Liability  Act,  Acts  1911  p.  145.  8020a  et  seq.  Burns 
1914,  and  the  complaint  is  good  without  an  averment  tliat  plain- 
tiff was  free  from  contributory  negligence,    p.  GG7. 

2.  Master  and  Servant. — Injunes  to  l^ervant. — Complaint. — Suf- 
ficiency.— Assumption  of  Risk. — Xegligcnce  of  Fellow  Servant. — 
In  an  action  by  a  servant  again.st  the  master  for  injuries  sus- 
tained when  a  ladder  upon  which  he  was  standing  slipped  and 
fell,  a  paragraph  of  complaint  alleging  that  the  ladder  was  a 
defective  and  unsafe  appliance  furnislio<l  by  the  master,  wlio 
knew  that  it  was  defective,  that  there  were  no  devices  to  keep  tlio 
ladder  from  slipping,  or  to  make  it  an  appliance  which  could 
be  used  with  Safety,  and  that  plaintiff's  injuries  were  caused  by 
such  unsafe  ladder,  and  by  the  carelessness  and  negligence  of  a 
fellow  servant  in  failing  to  hold  it  while  plaintiff  was  standing 
thereon,  was  sufficient  to  state  a  cause  of  action  under  §8020a 
Burns  1914,  authorizing  a  recovery  for  injuries  due  to  the  negli- 
gence of  a  fellow  servant,  and  §S020c  Burns  1914,  Acts  1911  p. 
145,  providing  that  the  employe  shall  not  be  held  to  have  assumed 
the  risk  of  any  defect  in  the  place  of  work,  or  in  the  tool,  etc.. 
which  defect  was  known  to  the  employer  or  might  have  heen 
known  to  him  In  time  to  repair  or  discontinue  its  use,  and  placing 
the  burden  of  proof  as  to  such  knowledge  on  the  employer,    p.  6C7. 

3.  Master  and  Servant. — Injury  to  Servant. — Negligence  of  Fel- 
low Servant. — Defective  Appliances. — Master's  Liability. — In  a 
servant's  action  against  the  master  for  personal  injuries  luidcr 
the  Employers*  Liability  Act,  Acts  1911  p.  145,  §8020a  et  seq.  Burns 
1914,  where  one  paragraph  of  the  complaint  alleged  that  plaintiff 
sustained  his  injuries  when  a  ladder  uiK)n  which  he  was  standing 
slipped  and  fell  because  it  had  no  spikes  or  other  devices  at  the 
bottom  of  the  side  pieces  to  prevent  it  from  slipping  and  by  reason 
of  the  carelessness  and  negligence  of  a  fellow  employe  in  failing 
to  hold  the  ladder  In  place,  a  motion  for  judgment  on  the  jury's 
answers  to  special  interrogatories  was  properly  overruled  where 
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such  answers  showed  that  the  ladder  **fell  from  not  being  held" 
by  the  fellow^  employe  "or  provided  with  spikes."    pp.  669,  670. 

4.  Trial. — Verdict, — Scope, — ^A  general  verdict  for  plaintiff  is  a 
finding  In  his  favor  on  e^ery  issuable  fact.    p.  670. 

5.  Appeal. — Briefs, — Sufflciency. — Abstract  Propositions  of  Law, — 
The  statement  in  appellant's  brief,  under  its  points  and  authori- 
ties, of  abstract  propositions  of  law  without  in  any  way  applying 
them  to  any  specific  point  or  proposition  involved  in  any  ruling  of 
the  court  arising  under  the  motion  for  a  new  trial,  present  no 
questions  for  review,    p.  670. 

6.  Master  and  Servant. — Injuries  to  Servant. — Action. — Instruc- 
tions,— Assumptimi  of  Riak. — In  a  servant's  action  against  the 
master,  under  §S020a  et  seq.  Bums  1914,  Acts  1911  p.  145,  for 
injuries  sustained  when  a  ladder  upon  which  he  was  standing 
slipped  and  fell,  an  instruction  that,  if  the  ladder  was  defective 
and  such  condition  was  known  to  the  master,  or  had  existed  for 
such  length  of  time  that  it  might  have  been  known  by  the  exer- 
cise of  ordinary  care,  plaintiff  did  not  assume  the  risk,  and  the 
burden  was  on  the  master  to  prove  that  it  did  not  know,  and  could 
not  have  known,  of  the  defects  in  time  to  have  remedied  them  or 
discontinued  the  use  of  the  ladder  before  the  injury,  was  sub- 
stantially correct  under  §8020c  Burns  1914,  providing  that  the 
employe  shall  not  be  held  to  have  assumed  the  risk  of  any  defect 
in  the  place  of  work,  tools,  etc.,  known  to  the  employer,  or  which 
might  have  been  known  to  him  in  time  to  repair  or  discontinue 
its  use,  and  such  instruction  was  not  objectionable  for  failure  to 
state  that  the  master  must  have  had  a  reasonable  time  in  which 
to  make  repairs,    p.  671. 

From  Delaware  Superior  Court;  Robert  M,  Van 
Atta,  Judge. 

Action  by  Lineous  E.  Bowman  against  the  Amer- 
ican Rotary  Valve  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

Kittenger  d  Diven,  for  appellant. 
Albert  H.  Vestal,  William  F.  White  and  William  T. 
Eaymondy  for  appellee. 

Felt,  J. — This  action  was  brought  by  appellee, 
Bowman,  against  appellant,  American  Rotary  Valve 
Company,  for  damages  for  personal  injuries.     The 
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amended  complaint  in  two  paragraphs  was  answered 
by  general  deniaL  Trial  by  jury  resulted  in  a  ver- 
dict for  appellee  in  the  sum  of  $5,500.  With  its  gen- 
eral verdict  the  jury  returned  answers  to  certain  inter- 
rogatories. Appellant's  motion  for  judgment  in  its 
favor  on  the  answers  of  the  jury  to  the  interrogatories 
notwithstanding  the  general  verdict,  and  its  motion 
for  a  new  trial,  were  overruled,  and  judgment  ren- 
dered on  the  general  verdict,  from  which  this  appeal 
was  taken. 

Appellant  has  assigned  separate  error  on  the  over- 
ruling of  its  demurrer  to  each  paragraph  of  the 
amended  complaint;  error  in  permitting  appellee  to 
amend  his  amended  complaint  after  the  evidence  was 
introduced;  error  in  overruling  appellant's  motion 
for  a  continuance  of  the  cause  after  permitting  the 
aforesaid  amendment ;  error  in  overruling  the  motion 
of  appellant  for  judgment  on  the  answers  of  the  jury 
to  the  interrogatories,  and  in  overruling  its  motion 
for  a  new  triaL 

The  first  paragraph  of  the  amended  complaint 
alleges  in  substance  that  appellant  is  a  corporation 
organized  under  the  laws  of  Indiana,  and  as  such  cor- 
poration, on  and  prior  to  November  17, 1912,  owned 
and  operated  a  manufacturing  plant  in  the  city  of 
Anderson,  Indiana,  and  during  all  of  said  time 
employed  in  such  plant  or  factory  more  than  five 
workmen;  that  appellee  was  one  of  such  employes, 
and  at  the  time  aforesaid  was  working  in  the  boiler 
room  of  said  factory  under  the  direction  of  John 
Golle,  the  engineer,  who  had  charge  of  such  engine 
room  and  was  the  foreman  over  appellee  with  author- 
ity to  order  and  direct  the  work  and  place  of  work  of 
appellee ;  that  it  was  the  duty  of  appellee  to  obey  the 
directions  or  orders  of  said  Colle ;  that  on  November 
17, 1912,  said  Colle  ordered  appellee  to  leave  his  work 
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of  firing  the  boilers,  which  was  his  usual  work,  and  to 
assist  in  connecting  certain  steam  pipes  in  said  fac- 
tory; that  the  floor  of  the  building  was  made  of 
cement;  that  to  reach  the  pipes  an  ordinary  ladder 
about  fifteen  feet  long  had  been  placed  against  the 
top  of  a  window  through  which  the  pipes  were  laid, 
-with  the  lower  end  resting  on,  the  cement  floor ;  that 
appellee  was  ordered  to  ascend  such  ladder,  which  he 
did,  and  thereupon  began  work  on  said  pipes;  that 
before  ascending  such  ladder  appellee  requested  that 
some  one  hold  it  to  prevent  its  slipping  at  the  bottom ; 
that  thereupon  one  Bert  Garretson,  an  employe  of 
appellant,  held  the  ladder  while  appellee  ascended 
and  began  work,  and,  while  appellee  was  at  wotk  on 
the  aforesaid  pipes,  he  negligently  let  loose  of  the 
ladder  and  went  to  another  part  of  the  building ;  that 
the  ladder  was  round  at  the  bottom  and  there  were  no 
spikes  or  other  appliances  to  keep  it  from  slipping, 
or  to  make  it  safe,  and  it  slipped  on  the  floor  and 
threw  appellee  with  great  force  upon  the  cement  floor, 
and  thereby  injured  his  side,  back,  spine,  nerves  and 
nerve  centers  along  his  spine,  which  caused  a  disease 
known  as  neuritis  and  traumatic  neurasthenia;  that 
appellee  was  bruised  and  stunned  by  the  fall  and  his 
spine  was  permanently  injured ;  that  all  the  injuries 
received  by  appellee  as  aforesaid  were  caused  by  the 
negligence  of  appellant's  employe,  Bert  Garretson,  in 
failing  to  hold  said  ladder  in  place  while  appellee 
was  on  the  same.  Facts  are  also  alleged  to  show  the 
earning  capacity  of  appellee  and  the  extent  of  his  suf- 
fering and  disability. 

The  second  paragraph  in  its  main  allegations  is 
identical  with  the  first,  except  as  to  the  charge  of 
negligence.  It  is  therein  averred  in  substance  that 
the  ladder  was  a  defective  and  unsafe  appliance  fur- 
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nished  by  appellant  to  be  used  by  appellee  in  said  fac- 
tory; that  appellant  knew  the  same  was  defective; 
that  the  side  pieces  which  rested  on  the  floor  were 
rounded  at  the  bottom  and  there  were  no  spikes  or 
other  devices  to  keep  the  ladder  from  slipping,  or  to 
make  it  a  safe  appliance  to  be  so  used;  that  the 
injuries  received  by  appellee  as  aforesaid  were  caused 
by  such  unsafe  ladder  furnished  appellee,  and  by  the 
carelessness  and  negligence  of  Bert  Garretson  in  fail- 
ing to  hold  the  same  in  place  while  appellee  was  on 
the  ladder. 

The  demurrer  was  for  insufficiency  of  facts  to  con- 
stitute a  cause  of  action,  and  the  memorandum  there- 
with to  which  any  reference  is  made  in  the  briefs  is 
in  substance  as  follows :  The  complaint  does  not  show 
the  defendant  guilty  of  any  negligence,  nor  does  it 
show  plaintiff's  freedom  from  contributory  negli- 
gence. It  does  not  show  that  plaintiff's  injury  was 
the  proximate  result  of  any  negligence  of  defendant, 
nor  that  plaintiff  was  under  obligation  to  do  what  he 
was  doing  when  injured. 

The  facts  averred  show  that  plaintiff  knew  the  dan- 
ger involved,  and  that  he  assumed  the  risk  which 
resulted  in  his  injury ;  that  at  and  immediately  prior 
to  plaintiff's  injury,  Bert  Garretson,  alleged  to  be  a 
fellow  servant  of  plaintiff,  was  not  acting  in  the  line 
of  his  duty  as  an  employe  of  defendant,  but  at  the 
solicitation  of  plaintiff. 

The  complaint  is  not  drawn  on  the  theory  of  a 
common-law  action,  but  on  the  theory  of  a  cause  of 
action  under  the  Employer's  Liability  Act  of  1911, 
Acts  1911  p.  145,  §8020a  et  seq.  Bums  1914.  The 
first  paragraph  proceeds  on  the  theory  of  an  acci- 
dent and  injury  due  to  the  negligence  of  an  employe 
of  appellant.     Section   8020a,   supra,  authorizes   a 
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recovery  where  the  injury  results  in  whole  or  in  part 
from  the  negligence  of  the  employer,  or  his  or  its 
agents,  servants  or  employes. 

The  averments  show  that  the  accident  occurred 

while  appellee  was  doing  the  work  of  the  master  in 

the  place  he  was  directed  to  w^ork,  and  that  the 

1.  fellow  servant  whose  negligence  is  alleged  to 
have  caused  the  accident  was  also  engaged  in 

the  work  of  the  master  when  he  undertook  to  hold 
the  ladder  on  which  appellee  was  standing.  These 
facts  bring  the  case  within  the  provisions  of  the 
statute,  and  make  the  first  paragraph  good  without 
an  averment  that  appellee  was  free  from  contributory 
negligence.  §§8020a,  8020b,  supra;  Vandalia  R,  Co. 
V.  Stillwell  (1913),  181  Ind.  267,  270,  104  N.  E.  289, 
Ann.  Cas.  ]916d  258;  Chicago,  etc,  R.  Co.  v.  Mitchell 
(1915),  184  Ind.  588, 110  N.E.  680;  8.  W.  Little  Coal 
Co.  V.  O'Brien  (1916),  63  Ind.  App.  504,  113. N.E. 
465, 114  N.  E.  96;  Nordyke  S  Marmon  Co.  v.  Hilhorg 
(1916),  62  Ind.  App.  196,  110  N.  E.  684. 

The  averments  of  the  second  paragraph  show  that 

the  ladder  was  an  unsafe  appliance  to  be  used  on  the 

cement  floor ;  that  when  it  slipped  it  was  being 

2.  used  in  the  place  it  was  furnished  and  intended 
to  be  used  by  appellant.     The  memorandum 

accompanying  the  demurrer  to  the  complaint  says 
nothing  about  the  absence  of  averments  showing  the 
length  of  time  the  ladder  had  been  defective  and 
unsafe,  or  how  long  appellant  had  known  thereof. 
The  averments  show  a  defective  appliance  known  to 
the  master.  The  statute  eliminates  assumption  of  risk 
on  the  part  of  the  employe  in  such  instance,  and  it  was 
therefore  unnecessary  to  allege  that  appellee  did  not 
know  of  the  defects.  Furthermore,  the  averments 
show  that  the  unsafe  condition  of  the  ladder  was  due 
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to  defects  in  its  structure.  Such  being  the  case,  the 
language  of  this  court  in  8.  W.  Little  Coal  Co.  v. 
O'Brien,  supra,  516,  is  applicable  here,  viz:  **The  de- 
fect then  is  alleged  to  have  been  structural,  and,  being 
in  no  sense  latent  or  concealed,  appellant  was  charge- 
able with  knowledge  of  the  defect  from  its  inception, 
and  an  express  allegation  to  that  effect  was  not  re- 1 
quired."  The  second  paragraph  of  the  complaint  is 
therefore  sufficient  to  state  a  cause  of  action  under  the 
provisions  of  §§1  and  3  of  the  act,  supra.  §8020a  et 
seq.  Burns  1914;  supra;  S.  W.  Little  Coal  Co.  v. 
O'Brien,  supra;  Stiles  v.  Easier  (1913),  56  Ind.  App. 
88, 104  N.  E.  878 ;  Vandalia  R.  Co.  v.  StUlwell,  supra; 
Kokomo  Brass  Works  v.  Dor  an  (1915),  59  Ind.  App. 
583,  588,  105  N.  E.  167;  Standard  Steel  Car  Co.  v. 
Martinecz  (1916),  post  672,  113  N.  E.  244,  246,  114 
N.  E.  94;  Central  Ind.  R.  Co.  v.  Clark  (1916),  63  Ind. 
App.  49,  112  N.  E.  892,  893. 

The  substance  of  the  interrogatories,  omitting  for- 
mal and  unquestioned  facts,  is  as  follows:  That 
appellee  was  in  the  employment  of  appellant  in  1912, 
and  was  ordered  by  appellant 's  general  superintend- 
ent to  work  as  fireman  with  John  R.  CoUe,  as  engineer, 
and  so  continued  up  to  the  time  of  his  injury ;  that  it 
was  the  duty  of  the  engineer  and  fireman  to  look  after 
and  make  repairs  of  steam  pipes  anywhere  in  appel- 
lant's factory;  that  Bert  Garretson  was  working  in 
said  factory  for  appellant  as  a  pipe  fitter  on  Novem- 
ber 17,  1912,  under  the  control  of  said  engineer,  and 
under  the  control  and  direction  of  Lora  E.  Pool,  the 
general  superintendent  aforesaid;  that  by  order  of 
said  superintendent  appellee,  on  November  17,  1912, 
was  working  with  and  under  the  control  and  direc- 
tion of  said  John  R.  CoUe;  that  Bert  Garretson  was 
on  said  day  doing  some  pipe  fitting  on  pipes  running 
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from  the  factory  room  to  the  engine  room ;  that,  at  the 
request  of  Garretson,  Colle  directed  appellee  to. assist 
Garretson  in  the  work  he  was  doing,  and  appellee 
thereupon  complied  with  such  directions;  that  the 
work  required  two  men,  and  appellee  ascended  a  lad- 
der to  reach  the  pipes  which  passed  through  an  open- 
ing at  the  top  of  a  window  between  the  engine  and 
factory  rooms;  that  appellee  expressed  fear  of  the 
ladder  and  Garretson  told  him  that  he  had  been  up 
on  the  ladder  and  would  hold  it  until  appellee  got  up ; 
that  appellee  said  to  Garretson,  '*Hold  the  ladder," 
and  then  ascended,  taking  with  him  a  Stilson  wrench 
weighing  twelve  or  fourteen  pounds ;  that  Garretson 
held  the  ladder  until  appellee  reached  the  place  where 
he  was  to  work,  and  then  left  and  went  into  the  engine 
room,  and  ascended  another  ladder  reaching  to  the 
pipes  to  help  make  the  connections  they  were  intend- 
ing to  make;  that  thereupon  the  ladder  on  which 
appellee  was  standing  slipped,  and  he  fell  to  the 
cement  floor;  that  the  ladder  '*fell  from  not  being 
held  by  Bert  Garretson  or  provided  with  spikes;" 
that  the  ladder  so  used  was  an. ordinary  ladder  and 
had  been  in  and  about  the  factory  for  several  years 
and  had  been  used  by  Garretson  for  eight  months  and 
by  appellees  at  different  times  during  two  years  he 
had  worked  in  the  factory  prior  to  his  accident ;  that 
the  ladder  had  not  slipped  or  fallen  prior  thereto, 
and  was  the  same  as  it  had  been  for  some  months. 

The  only  specific  reasons  assigned  by  appellant  to 
show  that  the  motion  for  judgment  on  the  answers  of 
the  jury  to  interrogatories  should  have  been  sus- 
tained are  that  the  answers  show  that  Bert  Gar- 

3.     retson,  the  fellow  servant  of  appellee,  owed 

him  no  duty  to  hold  the  ladder,  and  that  the 

answers  affirmatively  show  that  appellant  was  not 
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guilty  of  any  negligence  charged  in  either  paragraph 
of  the.  complaint.  The  statute  authorizes  a  recovery 
for  negligence  of  a  fellow  servant. 

The  general  verdict  is  a  finding  in  appellee's 

4.  favor  as  to  every  issuable  fact,  including  the 
fact  that  he  was  injured  by  the  negligence  of  a 

fellow  servant. 

But  the  answers  also  show  that  the  ladder  **fell 

from  not  being  held  by  Bert  Garretson  or  provided 

with  spikes."    This  finding  follows  the  averment  of 

negligence  in  the  second  paragraph  of  the  com- 

3.  plaint,  and  indicates  that  the  verdict  rests  on 
that  paragraph.  Such  being  the  case,  ques- 
tions relating  to  the  first  paragraph  of  complaint, 
become  immaterial.  The  answers  to  the  interroga- 
tories are  not  in  irreconcilable  conflict  with  the  gen- 
eral verdict,  and  it  was  not  error  to  overrule  the 
motion  for  judgment  thereon. 

In  its  points  and  authorities,  under  the  general 
heading  of  error  in  overruling  appellant's  motion  for 
a  new  trial,  appellant  states  numerous  abstract  prop- 
ositions of  law  without  in  any  way  appljdng 

5.  them  to  any  specific  point  or  proposition 
involved  in  any  ruling  of  the  court  arising  un- 
der the  motion  for  a  new  trial.  No  questions  are  pre- 
sented by  such  general  statements.  Palmer  v.  Beall 
(1915),  60  Ind.  App.  208, 110  N.  E.  218;  Chicago,  etc., 
R.  Co.  V.  Dinius  (1913),  180  Ind.  596,  627,  103  N. 
E.  652. 

We  shall  consider  the  questions  presented  by  the 
briefs.  It  is  contended  that  instructions  Nos.  7,  8, 12 
and  13  given  by  the  court  on  its  motion  and  Nos.  5 
and  7  given  at  appellee 's  request  deal  with  questions 
not  within  the  issues. 

An  examination  of  these  instructions  shows  that 
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each  one  deals  with  some  phase  of  the  law  applicable 
to  the  case  by  reason  of  the  provisions  of  the  statute 
under  which  the  complaint  was  drawn.  The  objec- 
tion is  not  well  taken  as  to  any  one  of  such 
instructions. 

Appellant  asserts  that  instruction  No.  5  given  at 

the  request  of  appellee  is  erroneous  because  it  is  on 

the  subject  of  liability  based  on  defective  appliances 

and  fails  to  state  that  appellant  must  have  had 

6.  reasonable  time  in  which  to  have  repaired  the 
same  before  a  liability  can  be  based  thereon. 
After  stating  the  facts  hypothetically  with  reference 
to  the  alleged  defective  ladder,  the  instruction,  in 
substance,  states  that,  if  the  ladder  w^as  defective,  and 
such  condition  was  known  to  appellant,  or  had  existed 
for  such  length  of  time  that  it  might  have  been  known 
to  it  by  the  exercise  of  ordinary  care,  appellee  did  not 
assume  the  risk  incident  to  the  use  of  the  ladder,  and 
the  burden  would  be  on  appellant  to  prove  tlmt  it 
did  not  know  and  could  not  have  known  of  such  defects 
by  the  exercise  of  ordinary  care  in  time  to  have  reme- 
died the  same  or  discontinued  the  use  of  such  ladder 
before  appellee  was  injured. 

The  instruction  is  substantially  correct  under  §3  of 
the  Employer's  Liability  Act,'^8020c  Burns  1914, 
supra.  Furthermore,  the  same  proposition  was  cov- 
ered by  instruction  No.  8  given  by  the  court  on  its  own 
motion,  and  the  jury  were  properly  instructed  in 
regard  thereto. 

It  is  also  contended  by  appellant  that  certain  other 
instructions  given  by  the  court  are  erroneous  and 
were  misleading.  An  examination  of  all  instructions 
given  shows  that  the  jury  was  fully  and  clearly 
instructed  as  to  the  law  applicable  to  the  issues  and 
the  evidence. 
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No  error  prejudicial  to  appellant  has  been  pointed 
out.  The  evidence  is  sufficient  to  sustain  the  verdict. 
Judgment  affirmed. 

Note. — Reported  In  117  N.  E.  688.  Master  and  servant :  liability 
of  master  for  injury  to  servant  by  defective  ladder  not  forming  a 
part  of  structure,  13  L.  R.  A.  (N.  S.)  687,  40  L.  B.  A.  (N.  S.)  832. 
51  L.  R.  A  (N.  S.)  337.  See  under  (1)  26  Cyc  1402;  (2)  26  Cyc 
1396,  1398. 


Standard  Steel  Cab  Company  v.  Maetinboz, 

[No.  9,026.    Filed  June  23,  1916.     Rebearing  denied  November  23, 
1916.    Transfer  denied  February  21,  1918.] 

1.  Master  A^n  Servant. — Employ erB*  LiahiUty  Act. — ConsiitutUm^ 
ality.— The  Employers'  Liability  Act,  Acts  1911  p.  146,  |8020a 
ct  seq.  Bums  1914,  is  constitutional,    p.  677. 

2.  Masteb  and  Servant. — Injuries  to  Servant. — Action. — Evidence, 
—fifujKMency.— Under  |8020c  Bums  1914,  Acts  1911  p.  145,  plac- 
ing the  burden  of  proof  as  to  an  employer's  knowledge  of  defects 
in^ny  tool  or  appliance  on  the  employer,  it  must  affirmatively 
appear,  In  order  that  the  evidence  may  be  held  insufficient  in 
that  respect  to  sustain  an  employe's  verdict  for  personal  injuries, 
that  the  employer  was  chargeable  with  such  knowledge  in  time  to 
repair,    p.  677. 

3.  Appeal. — Review. — Evidence. — Waiver  of  Error. — ^Where  an 
employer  appealing  from  a  Judgment  for  injuries  to  an  employe 
urges  the  Insufficiency  of  the  evidence  only  as  to  proximate  cause 
and  knowledge  of  the  employer  of  alleged  defects,  he  impliedly 
concedes  its  sufficiency  in  all  other  respects,  including  the  exist- 
ence of  the  defective  equipment  as  alleged  in  the  complaint,  the 
absence  of  contributory  fault  on  the  part  of  the  employe,  and  the 
nonassumption  of  risk  by  him,  except  as  the  latter  is  involved  in 
the  points  urged,    p.  678. 

4.  Masteb  and  Servant. — Injuries  to  Servant. — Action. — Assump- 
tion of  Risk.—LiahUity  of  Master.— Btatutes.—VndeT  |8020c 
Bums  1914}  Acts  1911  p.  145,  providing  that  the  employe  shall  not 
1)6  held  to  have  assumed  the  risk  of  any  defect  in  any  tool,  appli- 
ance, etc.,  known  prior  to  the  injury  to  the  employer,  or  which 
might  by  the  exercise  of  ordinary  care  have  been  known  to  him 
in  time  to  have  repaired  it,  or  to  have  discontinued  its  use,  even  if 
the  employer  did  not  have  knowledge,  actual  or  constructive,  oC 
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the  defecti  oomplained  of,  the  principle  of  aflsumed  risk  would 
not,  imder  anch  state  of  facts  alone,  defeat  an  employe's  tiffiA  to 
lecovery  for  injuries,    p.  679. 

6  Apfbal.— Aevieir.— Iffvidence. — Waiver  of  £7fTor.— Where  an 
employer,  on  an  appeal  from  a  Judgment  for  injuries  to  an 
employe,  directs  no  point  to  the  contrary,  it  should  be  taken  as 
conceded,  if  essential  to  the  determination  of  the  cause,  that  the 
evidence  discloses  afflrmatlTely  that  the  employe  did  not  hare 
knowledge,  actual  or  constructlTe,  of  the  defects  ooidplained  of, 
and  that  he  did  not  understand  or  appreciate  such  hazard,  p.  680. 

€  Mastkb  and  Sebyant,— /n/tfrte^  to  Servtmt.—Actionr-^Asmbmp- 
Hon  of  RUk.--Ma8ter^B  LMfUUy.-^tatuteB.—XJnder  ^0206  Bums 
1014,  Acts  1011  Pk  145,  providing  that,  in  actions  against  the 
employer  for  tlie  injury  or  death  of  an  employe,  It  shall  not  be 
a  defense  that  the  dangers  or  hazards  inherent  or  apparent  In  the 
employment  contributed  to  the  injury,  even  though  the  defects 
oomplained  of  were  kcown  to  the  injured  employe  and  the 
employes  had  no  knowledge  thereof,  the  doctrine  of  assumed  risk 
does  not  prevent  a  recovery,    p.  680. 

"i  Masteb  and  Sbbvant.— /n/tifies  to  Servant.-^IAabilUy  of  Mas- 
ier.—Bmployert^  LlabilUy  Ac^.-^HfegHgence. — ^Althoui^  under 
<8Q20b  Bums  1914,  Acts  1911  p.  145,  providing  that  it  shaU  not  be 
a  defense  to  an  action  for  injury  to  an  employe  that  the  dangers 
or  hazards  inherent  or  apparent  contributed  to  the  injury,  the 
ininciple  of  assumed  risk  will  not  defeat  a  recovery,  f he  failure  to 
establish  actionable  negligence  on  the  part  of  the  employer  will 
do  so,  as  negligence  is  the  gist  of  all  actions  under  the  Bmi^oyers' 
Liability  Act,  Acts  19U  p.  145,  |8020a  et  seq.  Bums  1914.    p.  681. 

8  Masteb  aitd  Sebvaitt.— /n/iiHes  to  Servant.-^JJabilUy.'-^taiute. 
—Under  |8020c  Bums  1914,  Acts  1911  p.  145,  providing  that  the 
employe  shall  not  be  held  to  have  assumed  the  risk  of  any  defect 
in  the  place  of  work,  or  in  the  tool,  etc,  which  detect  was  known 
to  the  employer  or  might  have  been  known  to  him  in  time  to 
repair  or  discontinue  Its  use,  and  placing  the  burden  of  proof  as 
to  such  knowledge  on  the  employer,  where  the  evidence  discloses 
affirmatively  that  the  employer  did  not  have  knowledge,  actual  or 
constructive,  a  sufficient  time  before  injury  to  an  employe  for 
repairs  to  be  made  or  the  use  of  a  defective  appliance  to  be  dis- 
continued, the  evidence  is  insufficient  to  charge  the  employer  with 
actionable  negligenoe.   p.  681. 

Si  Masteb  and  SsBVAifr.— /ni«r<6«  to  Servant.'^ActUm.^^ury 
Question. — Prowimate  Cause.— Bvidenoe.'^ufflcienoy. — In  an 
action  by  an  employe  against  the  master  for  injuries  sustained 
while  operating  a  rapidly  revolving  emery  stone,  where  there 
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was  eyidence  to  show  that  when  first  installed  the  stone  was  cir- 
cular in  shape,  with  its  cutting  surface  at  right  angles  to  its 
diameter,  and  was  equipped  with  a  rest  which  was  adjusted  trom 
time  to  time  to  bring  it  close  to  the  grinding  surface,  that  for 
several  days  immediately  preceding  the  accident  the  rest  was 
loose,  permitting  it  to  swing' forward  and  downward  and  tiius 
bring  the  hand  of  the  operator  In  contact  with  the  stone,  which 
had,  through  wear  incident  to  use,  gradually  become  egg-shaped 
and  the -circumference  irregular,  so  that  it  would  tend  to  catch 
any  article  being  ground  and  to  Jerk  the  operator's  hand  against 
the  stone,  and  that  when  plaintiff  attempted  to  smooth  the  rough 
edge  of  a  metal  plate  by  supporting  it  on  the  rest  and  placing  it 
against  the  stone,  the  stone  caught  the  plate,  turned  it  in  his 
hands,  and  threw  his  left  hand  against  the  grinding  ^burfaoe, 
resulting  In  the  loss  of  two  fingers,  such  evidence  was  suffident 
to  present  a  question  for  the  Jury  as  to  whether  the  defects  in  the 
stone  and  rest  were  the  proximate  cause  of  the  injury,  and  to  war- 
rant the  Jury  in  finding  that  such  defects  had  existed  long  enough 
so  that  tiie  employer  could  have  by  reasonable  care,  discovered 
and  remedied  them.    p.  682. 

16.  Masteb  and  Servant. — Inivries  to  ServaaU. — Assumption  of 
Bisk, — Statutory  Provisions. — Apparent  Danger, — ^Under  |8Q20b 
Bums  1014,  Acts  1911  p.  145,  providing  that  in  actions  brought 
against  any  employer  for  the  injury  or  death  of  an  employe  it 
shall  not  be  a  defense  that  the  dangers  or  hazards  Inherent  or 
apparent  in  the  employment  contributed  to  the  injury,  an  "appar- 
ent danger"  is  one  of  the  existence  of  which  the  employe  has 
knowledge,  actual  or  constructive,  and  such  action  is  in  sub- 
stance that  the  tact  that  dangers  existing  by  reason  of  the 
employer's  negligence  and  of  which  the  employe  had  knowledge, 
actual  or  constructive,  contributed  to  the  latter's  injury  is  not 
a  defense  to  an  action  for  such  injury  brought  under  the  Ehnploy- 
ers'  Liability  Act,  Acts  1911  p.  145,  §8020a  €t  seq.  Bums  1914. 
p.  685. 

11.  Master  and  Servant. — Injuries  to  Servant, — Action, — Defenses, 
— Contrihutory  Negligence. — Employers*  Liahility  Act, — ^Under 
§8020b  Bums  1914,  Acts  1911  p.  145,  providing  that,  in  actions 
prosecuted  under  the  act,  the  burden  of  proving  that  the  injured 
employe  did  not  use  due  care  and  diligence  shall  be  on  the 
defendant,  and  eliminating  the  defense  of  contributory  negligence 
where  the  injury  complained  of  resulted  from  the  employe's 
obedience  or  conformity  to  an  order,  and  §8020f  Bums  1914,  Acts 
1911  p.  145,  providing  that  all  questions  of  contributory  negligence 
shall  be  questions  of  fact,  the  defense  of  contributory  negligence 
is  available  where  the  element  of  obedience  or  conformity  to  an 
order  is  not  involved,    p.  687. 
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12.  Masteb  aitd  Sebyant. — Injuries  to  Servant. — Assumed  Risk. — 
Contributory  Negligence. — The  defense  of  assumed  risk  is  ordi- 
narily regarded  as  predicated  upon  the  theory  that  the  employe, 
as  an  element  of  his  contract  of  employment,  has  agreed  to 
relieve  his  employer  from  liability  for  injuries  from  inherent 
or  aniarent  hazards  in  the  employment,  while  the  defense  of 
contributory  negligence  is  based  on  the  fact  that  the  employe's 
manner  of  meeting  the  hazards  was  not  consistent  with  reason* 
able  care.    p.  689. 

13.  Master  and  Sebyant. — Injuries  to  Servant — Action. — Defenses, 
— Contributory  Negligence. — Statutory  Provisions. — ^Under  |8020c 
Bums  1914,  Acts  1911  p.  145,  providing  that  no  employe  shall  be 
held  to  have  assumed  the  risk  of  any  defect  in  the  place  of  work, 
tooU  implement  or  appliance,  which  defect  was  known  to  the 
employer,  or  might  have  been  known  to  him  by  the  exercise  of 
ordinary  care,  in  time  to  repair  or  discontinue  the  use  of  such 
defective  place,  etc.,  and  §8020b  Bums  1914,  Acts  1911  p.  146, 
eliminating  the  defense  that  hazards  and  dangers  inherent  or 
apparent  in  the  employment  contributed  to  the  injury,  the  mere 
fact  that  an  employe  with  knowledge  of  the  hazard  attempts  to 
use  a  defective  place,  eta,  or  that  the  employe  in  prosecuting  the 
work  knovdngly  encounters  an  apparent  hazard  which  contributes 
to  his  injury,  does  not  constitute  a  defense  to  actions  brought 
under  the  Employers'  Liability  Act,  Acts  1911  p.  146,  S8020a 
et  seq.  Bums  1914,  either  by  the  application  of  the  doctrine  of 
assumed  risk  or  the  principle  of  contributory  negligence,  and 
whether  the  latter  principle  may  be  interposed  as  a  defense 
depends  upon  whether  the  employe's^  manner  of  encountering  the 
hazard  is  characterized  by  the  exercise  of  care  commensurate 
with  the  known  or  apparent  gravity  of  the  hazard,    p.  696. 

14.  Masteb  and  SEBYANT.--^/n.iiiHe9  to  Servant. — Actions. ■^LiO' 
biUty  of  Master. — Assumption  of  Bisk,^^Bmployer*a  lAahility  Act. 
--Under  f  8020c  Bums  1914,  Acts  1911  p.  145,  providing  that  the 
burden  of  proving  that  the  employer  did  not  have  knowledge, 
actual  or  constructive,  of  defects  in  tools,  etc.,  a  sufficient  time 
before  an  injury  to  an  employe  to  have  made  repairs  or  discon- 
tinued the  use  of  a  defective  appliance,  shall  be  on  the  employer, 
and  S8020b  Bums  1914,  Acts  1911  p.  145,  providing  that  it  shall 
not  be  a  defense  to  an  employe's  action  for  injuries  that  the 
dangers  or  hazards  inherent  or  apparent  in  the  employment  con- 
tributed to  the  injury,  even  though  the  defense  of  assumption  of 
risk  is  not  eliminated  where  the  employer  proves  want  of  knowl- 
edge, the  right  to  interpose  such  a  defense  is  of  no  value,  since 
proof  of  lack  of  knowledge  shows  abs^ce  of  negligence  which  is 
itself  sufficient  to  defeat  the  cause  of  action,    pp.  700,  702. 
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16.  Mastb  ABfD  Sebvant. — Injuries  to  £feroofii.— lAcfloik — Evi- 
denced— Defective  Appliances. — JAaWitif, — ^Where  ptalntiff,  in  an 
action  brought  under  the  Employers'  Liability  Act,  Acts  1911  p. 
145,  |8620a  et  seq.  Bums  1914,  for  injuries  to,  or  the  death  of,  a 
aenrant,  has  proved  a  defect  in  the  working  place,  tool,  eta,  fur- 
nished by  the  employer,  and  the  consequent  injury,  a  prima  fade 
case  has  been  made  against  the  employer,    p.  701. 

rrom  Lake  Superior  Court;  Johannes  KopdJce, 
Judge. 

Action  by  Mike  Martinecz  against  the  Standard 
Steel  Car  Company.  From  a  judgment  for  plaintiff^ 
the  defendant  appeals.    Affirmed. 

Peter   Crumpacker  and  F.   C.   Crumpcicker,   for 
appellant. 
George  B.  Sheerer  and  Walter  J.  Lota,  for  appellee. 

Caldwell,  C.  J. — Appellee  was  in  appellant's 
employ  December  6,  1912,  working  as  a  fitter  in  the 
car  erection  department  of  appellimt's  plant  at  Ham- 
mond, Indiana.  His  employment  commenced  in  May, 
1912.  The  complaint  discloses  that  appellant  had 
equipped  such  department  with  large  emery  stones, 
which  were  kept  constantly  revolving  at  a  high  rate 
of  speed  during  working  hours.  The  stones  were 
designed  to  be  and  were  used  by  the  employes  in 
sharpening  tools  as  needed,  and  in  shaping  car  parts 
when  required  to  make  them  fit  accurately.  Each 
stone  was  equipped  with  a  metallic  rest,  bolted  to  the 
frame  work  of  the  stone,  and  used  to  support  the  tool 
or  car  part  while  being  ground.  On  December  6, 
1912y  appellee  was  shaping  a  small  piece  of  steel  plate 
by  grinding  it  on  one  of  the  stones,  preparatory  to 
using  it  in  wedging  up  a  metallic  post  of  a  car  which 
he  was  erecting.  While  doing  so,  his  left  hand  oame 
in  contact  with  the  rapidly  revolving  stone,  and  as  a 
consequence  two  fingers  were  severed,  and  he  was 
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otherwise  injured.  He  brought  this  action  to  recover 
for  such  injuries.  A  trial  resulted  in  a  verdict  for 
$ly500y  in  his  favor,  on  which  judgment  was  rendered. 

The  wrongful  conduct  charged  in  the  complaint  is 
in  substance  that  appellant  had  negligently  permitted 
the  rest  with  which  the  stone  was  equipped  to  become 
loose,  so  that,  when  the  stone  was  being  used,  the  rest 
was  likely  to  swing  downward  and  forward,  and  thus 
bring  the  hand  of  the  operator  in  contact  with  the 
stone;  and  also  that  appellant  had  negligently  per- 
mitted the  stone  to  become  irregular  in  shape,  and  had 
permitted  large,  hard  lumps  to  be  formed  upon  the 
grinding  surface,  and  that  as  a  consequence,  such 
irregularities  and  lumps  were  liable  to  catch  any 
article  being  ground,  and  thus  jerk  the  operator's 
hand  into  contact  with  the  stone.  It  is  alleged  in  sub- 
stance that  the  negligence  charged  was  the  proximate 
cause  of  the  injury  suffered.  The  complaint  is  not 
challenged.  The  parties  agree  that  it  is  predicated 
upon  the  act  of  1911.  Acts  1911  p.  145,  §8020a  et  seq. 
Bums  1914. 

Appellant  urges*  the  question  of  the  invalidity  of 

such  act.    Its  .constitutionality  has  been  determined 

by  the  Supreme  Court.    Vandalia  iJ.  Co.  v. 

1.  StUlwell  (1913),  181  Ind.  267,  104  N.  E.  289, 
Ann.  Cas.  1916D  258;  Terre  Haute,  etc.,  R.  Co. 

V.  Weddle  (1915),  183  Ind.  305, 108  N.  E.  225;  Kingan 
&  Co.  V.  Clements  (1915),  184  Ind.  213, 110  N.  E.  66; 

r  

Kokomo  Brass  Works  v.  Doran  (1915),  59  Ind.  App. 
583, 105  N.  E.  167. 

The  case  last  cited  has  received  the  approval  of  the 
Supreme  Court  by  the  denial  of  a  transfer. 

Appellant  directs  points  to  the  insufficiency  of  the 
evidence  in  but  two  respects :    (1)  That  it  does 

2.  not  appear  that  the  negligence  charged  was  the 
proximate  cause  of  the  injury  suffered;   (2) 


678  APPELLATE  COURT  OP  INDIANA, 

Standard  Steel  Car  Go.  v.  Martinecs— 66  Ind.  App.  672. 

that  the  evidence  establishes  affirmatively  that  appel- 
lant did  not  have  actual  knowledge  of  the  alleged 
defects,  and  that  it  does  not  appear  that  they  were  in 
existence  a  sufficient  time  prior  to  the  injury  to  enable 
appellant  to  know  of  their  existence,  and  to  repair 
them  or  discontinue  the  use  of  the  defective  equip- 
ment. On  the  question  of  constructive  knowledge  sug- 
gested by  the  second  point,  §3  of  the  act  of  1911 
(§8020o  Bums  1914)  places  the  burden  of  proof  on 
the  employer.  It  'follows  that  in  order  that  the  evi- 
dence may  be  held  to  be  insufficient  in  that  respect, 
it  must  appear  affirmatively  therefrom  that  appel- 
lant was  not  chargeable  with  such  knowledge  in  time 
to  repair,  etc. 

Appellant,  by  urging  the  insufficiency  of  the  evi- 
dence only  in  the  respects  indicated,  impliedly  con- 
cedes its  sufficiency  in  all  other  features,  and  as 

3.  to  all  other  elements.  This  concession  includes 
the  existence  of  materially  defective  equipment 
as  alleged,  and  consequently  the  existence  of  action- 
able negligence,  except  as  such  element  is  involved  in 
the  points  urged.  It  also  includes  the* absence  of  con- 
tributory fault  on  the  part  of  appellee,  and  also  the 
nonassumption  of  risk  by  him,  except  as  the  latter 
element  is  also  involved  in  the  points  urged  against 
the  sufficiency  of  the  evidence. 

Appellant  fraiakly  recognizes  the  well-established 
principle  that  the  question  of  what  was  the  proximate 
cause  of  a  particular  injury  is  usually  one  of  fact  for 
the  jury  to  determine  under  proper  instructions,  and 
that  it  becomes  a  question  of  law  for  the  court  only 
when  the  essential  facts  bearing  upon  it  are  undis- 
puted, and  where  from  such  facts  but  one  conclusion 
may  reasonably  be  drawn. 

The  first  point  urged  against  the  sufficiency  of  the 
evidence  becomes  material  for  the  reason  that,  unless 
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it  appears  that  the  negligence  alleged  and  proved  was 
the  proximate  cause  of  appellee's  injury,  such  negli- 
gence is  not  actionable. 

Appellant  does  not  specifically  direct  our  attention 
to  the  importance  of  the  second  point  urged  against 
the  sufficiency  of  the  evidence,  in  the  consideration  of 
any  question  involved  here.  It  might  have  some  bear- 
ing on  the  issue  of  negligence,  but  appellant  does  not 
so  apply  it,  nor  does  appellant  specifically  contend 
that  the  evidence  is  insufficient  to  establish  negligence 
as  charged.  The  language  in  which  such  point  is 
framed  indicates,  however,  in  view  of  certain  provi- 
sions of  the  act  of  1911,  that  appellant  intends  to 
direct  such  point  to  the  issue  of  assumed  risk.  Such 
provisions  are  found  in  §3  of  the  act  (§8020c  Bums 
1914),  and  are  as  follows:  **In  any  action  brought 
against  any  employer  under  the  provisions  of  this  act 
to  recover  damages  for  injuries  to  or  the  death  of, 
any  of  his,  its  or  their  employes,  such  employe  shall 
not  be  held  to  have  assumed  the  risk  of  any  defect  in 
the  place  of  work  furnished  to  such  employe,  or  in  the 
tool,  implement  or  appliance  furnished  him  by  such 
employer,  where  such  defect  was,  prior  to  such  injury, 
known  lo  such  employer  or  by  the  exercise  of  ordinary 
care  might  have  been  known  to  him  in  time  to  have 
repaired  the  same,  or  to  have  discontinued  the  use  of 
such  defective  working  place,  tool,  implement  or 
appliance,''  and  that  that  burden  of  proving  such 
want  of  knowledge  shall  be  on  the  defendant. 

We  proceed  to  consider  the  scope  of  the '  second 

point  in  its  relation  both  to  the  issue  of  assumed  risk 

and  the  issue  of  negligence.    Assimiing,  for 

4.     purposes  of  the  present  discussion,  that  such 

point  is  well  taken,  and  that  it  affirmatively 

appears  from  the  evidence  that  appellant  did  not 

have  knowledge,  actual  or  constructive,  of  the  defects 
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complained  of  for  a  sufficient  length  of  time  prior  to 
the  injury  to  have  enabled  repairs  to  be  made  or  the 
use  of  the  defective  appliance  to  be  discontinued,  in 
the  exercise  of  ordinary  care,  stilly  under  such  state  of 
facts  alone,  the  application  of  the  principle  of 
assumed  risk  would  not  defeat  appellee's  right  to 
recover.  The  application  of  such  principle  would  not 
defeat  his  right  to  recover  at  common  law,  if  it 
appeared  also  from  the  evidence  that  appellee  did  not 
have  knowledge^  actual  or  constructive,  of  the  defects 
complained  of,  or  that  he  did  not  know  or  appreciate 
the  hazards  thereof.  Wright  v.  Chicago,  etc.,  B.  Co. 
(1902),  160  Ind.  583,  66  N.  E.  454. 

Appellant  directing  no  point  to  the  contrary,  it 
should  be  taken  as  conceded,  if  essential  to  a  deter- 
mination of  this  cause,  that  the  evidence  dis- 

5.  closes  affirmatively  that  appellee  did  not  have 
such  knowledge,  and  that  he  did  not  under- 
stand or  appreciate  such  hazard.  It  foUows  that 
appellant  must  fail  as  to  such  second  point,  even  were 
the  issue  of  assumed  risk  involved  in  this  action  and 
governed  by  common-law  principles.  However,  by 
the  second  section  of  such  act  (§8020b  Bums  1914), 

it  is  provided  that:     '^In  actions  Inrought 

6.  against  any  employer  under  the  provisions 
of  this  act  for  the  injury  or  death  of  any 

employe,  it  shall  not  be  a  defense  that  the 
dangers  or  hazards  inherent  or  apparent  in  the 
employment  in  which  such  injured  employe  was 
engaged,  contributed  to  such  injury.  *'  The  fact 
that  the  dangers  or  hazards  were  apparent 
could  have  no  greater  effect  in  its  relation  to  appellee 
than  to  charge  him  with  knowledge  thereof.  It  thus 
appears  that,  assuming  that  it  affirmatively  appears 
from  the  evidence  that  appellant  did  not  have  faiowl- 
edge  as  contended  in  the  point  under  discussion,  and 
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that  appellee  did  have  knowledge  as  indicated,  still 
by  the  express  provisions  of  the  statute  his  right  to 
recover  conld  not  be  defeated  by  an  appeal  to  the 
doctrine  of  assumed  risks.  Vandalia  R.  Co.  v.  StUl- 
well,  supra,  271.  It  thus  appears  that  the  point  under 
consideration,  if  conceded  to  be  true,  could  not  avail 
appellant  anything,  if  directed  solely  to  the  issue  of 
assumed  risk.  We  do  not  consider  the  statutory  pro- 
vision in  its  relation  to  the  issue  of  contributory  negli- 
gence, since  appellant  directs  no  point  to  the  proposi- 
tion that  the  evidence  establishes  that  appellee  was 
guilty  of  contributory  negligence. 

Although,  as  we  have  indicated,  appellant  does  not 

specifically  contend  that  the  evidence  is  insufficient 

to  establish  the  negligence  charged,  yet  as  the 

7.  point  under  discussion  may  bear  some  relation 
to  such  issue,  we  proceed  to  its  further  consid- 
eration. Negligence  is  the  gist  of  all  actions  main- 
tainable under  the  act  of  1911.  Vandalia  R.  Co.  v. 
StUlweU,  supra.  Under  the  provisions  of  ^2  of  sucl\ 
act  (^8020b  Bums  1914),  as  above  quoted,  while  in 
case  of  inherent  or  apparent  dangers  or  hazards,  the 
principle  of  assumed  risk  may  not  be  applied  to  defeat 
a  recover^)",  the  absence  of  negligence  on  the  part  of 
defendant  would  have  such  effect.  That  is,  where  the 
inherent  or  apparent  dangers  involved  in  the  use  of 
the  equipment  are  made  to  appear,  regardless  of  other 
facts  and  circumstances,  unless  actionable  negligence 
is*established  as  against  the  master,  an  action  cannot 
be  maintained. 

Resuming  our  consideration  of  the  quoted  pro- 
visions of  ^3  of  the  act  (§8020c  Bums  1914),  if  the 
facts  contended  for  in  the  point  under  discus- 

8.  sion  are  true,  and  if  the  evidence  discloses 
affirmatively  that  appellant  did  not  have  knowl« 

edge,  actual  or  constructive,  a  sufficient  time  before 
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the  injury  to  have  enabled  repairs  to  be  made  or  the 
use  of  the  defective  appliance  discontinued  by  the 
exercise  of  reasonable  diligence,  it  would  follow  that 
the  evidence  is  insufficient  'to  charge  appellant  with 
actionable  negligence.  As  between  master  and 
servant,  in  order  that  the  former  may  be  chargeable 
with  actionable  negligence  for  failure  to  repair,  when 
the  action  is  governed  by  the  conunon  law,  it  must 
appear  that  he  had  knowledge  actual  or  constructive, 
of  the  defect  complained  of,  and  that  he  had  such 
knowledge  a  sufficient  time  prior  to  the  injury  to  have 
enabled  him  by  the  exercise  of  reasonable  care  to 
have  remedied  the  defect  or  to  take  other  steps  for 
the  protection  of  the  servant,  Malott  v.  Sample 
(1904),  164  Ind.  645,  74  N.  E.  245.  The  rule  is  the 
same  under  the  statute,  except  that  Uy  its  terms  the 
burden  of  proving  that  he  did  not  have  such  knowl- 
edge is  placed  upon  the  employer.  §8020c  Bums 
1914,  supra;  Vandalia  R.  Co.  v.  StUlwell,  supra;  Deer 
,v.  Suckow  C(K  (1915),  60  Ind.  App.  277, 110  N.  E.  700. 

With  these  principles  in  mind,  we  proceed  to  a 

review  of  the  evidence  bearing  on  both  points  made  by 

appellant  against  its  sufficiency.     The  emery 

9.  stones  in  use  in  appellant's  plant,^  on  one  of 
which  appellee  was  injured,  were  twenty-four 
inches  in  diameter,  and  were  held  in  position  on  the 
shaft  by  a  circular  plate  on  either  side  eight  inches  in 
diameter.  The  stones  were  kept  constantly  revolving 
during  working  hours  at  a  speed  of  1,300  revolutions 
per  minute.  When  a  stone  became  worn  down  to  the 
circular  plates,  it  was  removed  and  a  new  one 
installed.  The  substitution  required  but  a  few  min- 
utes. The  life  of  a  stone  was  from  two  to  three 
months.  The  rest  was  fastened  to  the  metallic  frame 
of  the  stone  by  two  bolts,  and  was  adjusted  so  as  to 
be  within  a  fraction  of  an  inch  of  the  grinding  surface, 
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and  as  the  latter  was  worn  away  by  use,  the  bolts  were 
loosened  and  the  rests  adjusted  to  the  proper  dis- 
tance.   The  rests  were  so  adjusted  on  an  average  of 
once  a  day,  sometimes  of  tener.  The  stone  upon  which 
appellee  was  injured  had  been  in  use  about  six  weeks. 
When  installed  it  was  uniformly  circular,  and  its  cut- 
ting surface  at  right  angles  to  its  diameter.    There 
was  evidence  that  on  the  morning  of  the  accident  and 
prior  thereto  one  edge  of  the  cutting  surface  was 
higher  than  the  other,  the  circumference  crooked,  and 
the  stone  egg-shaped.    Also  that,  two  or  three  days 
before  the  accident,  the  rest  was  discovered  to  be 
loose,  and  that  on  the  morning  of  the  accident  and 
prior  thereto  it  was  loose  to  the  extent  that  it  had 
about  three-fourths  of  an  inch  motion.    The  evidence 
on  the  subject  of  the  condition  of  the  stone  and  rest 
was  sharply  contradictory.     There  were  two  mill- 
wrights assigned  to  the  car  erection  department  in 
which  appellee  worked,  charged  with  the  specific  duty 
of  inspecting,  adjusting  and  repairing  equipments, 
including  emery  stones.    One  of  the  millwrights  testi- 
fied that  he  adjusted  the  rest  on  the  involved  stone  the 
evening  before,  and  the  other  that  he  adjusted  it  the 
morning  of  the  accident,  and  prior  thereto.     The 
workmen  who  used  the  stones  had  no  authority  to 
repair  or  adjust  them  in  any  particular.    This  duty 
rested  exclusively  on  the  millwrights.    For  the  most 
part  only  small  stuff  was  fitted  by  grinding.     The 
large  pieces  were  usually  clipped.    Appellant's  fore- 
man testified  that,  if  the  stones  were  irregular,  it 
would  jerk  a  small  piece  of  material  from  the  hands 
of  the  operator  while  trying  to  grind  it,  or  that  there 
would  be  a  tendency  to  that  effect.    Supplementing 
facts  stated  in  our  abstract  of  the  complaint,  there 
was  evidence  that  appellee  received  his  injury  under 
the  following  conditions:    In  fitting  a  metallic  post 
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into  the  structure  of  a  car  he  was  erecting,  he  discov- 
ered that  the  post  was  short.  First  obtaining  the  sanc- 
tion of  the  f  oreman,  appellee  selected  a  piece  of  steel 
plate  about  ten  inches  long  and  three  inches  wide  to 
use  in  wedging  the  post  up.  As  it  had  a  rough  edge, 
he  went  to  the  stone  for  the  purpose  of  smoothing  it. 
Supporting  it  on  the  rest  and  holding'  it  with  both 
hands,  he  brought  it  in  contact  with  the  stone,  which 
caught  it  and  turned  it  in  his  hands  and  brought  his 
left  hand  in  contact  with  the  stone.  The  contact  in 
addition  to  inflicting  other  injuries,  severed  two 
fingers. 

In  considering  the  points  now  under  discussion,  we 
are  bound  to  accept  as  true  that  the  stone  was  irreg- 
ular in  contour  as  indicated.  We  are  bound  so  to 
accept  it  for  the  reason  that  there  was  evidence  to 
that  effect.  We  are  likewise  and  for  the  same  reason 
bound  to  accept  as  true  that  shortly  before  the  acci- 
dent and  also  several  days  prior  thereto  the  rest  was 
loose.  As  we  have  indicated,  there  was  also  evidence 
that  a  stone  irregular  in  shape  would  be  likely  to  jerk 
from  the  operator's  hands  a  piece  of  steel  being 
ground.  Perhaps  common  experience  even,  in  the 
absence  of  expert  evidence,  would  teach  that  fact  not 
only  respecting  a  stone  irregular  in  shape,  but  also 
respecting  a  loose  rest.  These  facts  are  by  no  means 
conclusive  that  the  defects  complained  of  caused  the 
injury,  but  in  our  judgment,  they  make  a  case  prop- 
erly submitted  to  the  jury  on  the  issue  of  proximate 
cause.  On  this  subject  the  following  is  said  in  Lunde 
V.  Cuddhy  Packing  Co.  (1908),  139  la.  688,  117  N. 
W.  1063:  "A  cause  being  shown  which  might  pro- 
duce an  accident,  and  it  further  appearing  that  an 
accident  of  that  particular  character  did  occur,  it  is  a 
warrantable  inference,  in  the  absence  of  showing  of 
other  cause,  that  the  one  known  was  the  operative 
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agency  in  bringing  about  sach  result. ''^  See,  also. 
Rase  V.  Minneapolis,  etc.,  R.  Co.  (1909),  107  Minn. 
260, 120  N.  W.  362, 21 L.  B.  A.  (N.  S.)  138.  Consider- 
ing  the  evidence  as  t(f  the  life  of  a  stone,  and  the  fact 
that  in  use  it  was  gradually  worn  away,  it  is  a  reason- 
able deduction  from  the  evidence  that  the  stone  had 
gradually  become  irregular  in  shape,  and  that  a  grow- 
ing condition  to  that  effect  had  existed  for  some  time 
prior  to  the  injury.  Employes  charged  with  no  duty 
of  inspection  discovered  the  condition  of  the  stone  on 
the  morning  of  the  accident,  and  prior  thereto.  There 
were  other  employes  in  the  same  department,  as  we 
have  said,  charged  with  the  sole  duty  of  inspection 
and  repair.  If  the  defects  complained  of  were  in 
fact  known  to  appellant,  the  discontinuance  of  the  use 
of  the  defective  appliance  would  have  been  prac- 
tically an  instantaneous  process,  and  their  repair  or 
substitution  a  matter  of  a  few  minutes.  We  believe 
that  the  defects  complained  of  were  shown  to  have  \ 

existed  a  sufficient  length  of  time  prior  to  the  injury, 
so  that  by  the  exercise  of  reasonable  diligence  the 
appellant  could  have  discovered  and  remedied  them. 

We  therefore  hold  that  the  evidence  is  sufficient  to 
sustain  the  verdict  as  against  both  points  urged 
against  it. 

Appellant  challenges  the  action  of  the  court  in  giv- 
ing a  number  of  instructions  and  in  refusing  others. 
It  would  serve  no  useful  purpose  for  us  to 

10.  set  out  such  instructions  or  their  substance, 
or  to  review  them  in  detail.  It  is  sufficient 
to  .  say  that  such  instructions  in  the  main  in- 
volved various  phases  of  the  principles  of  assumed 
risk  and  contributory  negligence,  as  predicated 
upon  certain  provisions  of  the  act  of  1911.  The 
question  of  error  in  the  matter  under  con-' 
sideration  depends  on  whether  the  court  properly 
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interpreted  such  act,  and  especially  the  third  sentence 
of  §2  and  the  second  sentence  of  ^3  (§§8020b,  8020c 
Bums  1914,  supra) .  These  provisions  of  the  act  have 
hereinbefore  been  set  out,  and 'we  proceed  to  their 
further  analysis.  Each  deals  with  the  question  of 
assumed  risk.  As  negligence  on  the  part  of  the 
employer  is  the  essence  of  liability  under  aU  the  pro- 
visions of  the  act,  the  question  of  assumed  risk 
becomes  unimportant  in  its  relation  to  inherent  or 
apparent  dangers  or  hazards,  and  likewise  in  its  rela- 
tion to  defects  in  place,  tool,  implement,  etc.,  unless 
such  dangers,  hazards  or  defects  are  the  result  or 
exist  by  reason  of  the  employer's  negligence.  The 
question  of  assumed  risk  becomes  xmimportant  under 
the  circumstances  indicated,  for  the  reason  that  the 
absence  of  negligence  on  the  part  of  the  employer 
would  defeat  any  action  brought  under  the  act,  and 
as  a  consequence  there  would  be  no  occasion  to  resort 
to  the  defense  of  assumed  risk  to  that  end.  Terre 
Haute,  etc.,  Traction  Co.  v.  Toung  (1913),  56  Ind. 
App.  25,  36, 104  N.  E.  780;  Scheurer  v.  Banner  Ruh- 
her  Go.  (1909),  227  Mo.  347, 126  8.  W.  1037,  28  L.  R. 
A.  (N.  S.)  1207,  note  1215,  21  Ann.  Cas.  1110. 

The  complaint  in  the  case  at  bar  is  not  predicated 
on  the  theory  that  the  equipment,  in  the  use  of  which 
appellee  received  his  injury,  was  inherently  dan- 
gerous. The  theory  rather  is  that  the  equipment 
became  defective  and  dangerous  by  reason  of  the 
employer's  negligence.  The  situation  then  sug- 
gests the  presence  of  a  danger  possibly  appar- 
ent rather  than  inherent.  An  apparent  danger 
in  its  relation  to  an  employe  is  one  of  the  exist- 
ence of  which  he  has  knowledge,  actual  or  con- 
structive. As  a  practical  as  well  as  a  legal  proposi- 
*tion  then,  the  first  statutory  provision  above  set  out 
is  to  the  effect  that  the  fact  that  dangers  existing  by 
reason  of  the  employer's  negligence  and  of  which  the 
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employe  had  knowledge,  actual  or  constructive,  con- 
tributed to  the  latter  *s  injury,  is  not  a  defense  in  any 
action  brought  under  the  act  to  recover  for  such 
injury. 

The  second  statutory  provision  above  referred  to 

is  not  materially  different  from  the  first  in  legal  effect. 

The  former  is  merely  a  sort  of  concrete  appli- 

11.  cation  of  the  latter.  Its  legal  scope  is  that 
where  defects  exist  in  place,  etc.,  by  reason  of 
the  employer's  negligence  in  failing  to  discover  or 
repair,  or  to  discontinue  the  use  of  such  place,  etc., 
the  fact  that  the  employe  had  knowledge,  actual  or 
constructive,  of  the  defect  and  of  the  danger  incident 
is  not  a  defense  in  an  action  brought  under  the  act  to 
recover  for  an  injury  suffered  by  the  employe  in  the 
use  of  such  place,  etc.  The  effect  of  the  statutory 
provisions  which  we  are  considering  is  the  abolition 
of  assumption  of  risk  as  a  defense  in  situations  to 
which  they  are  •applicable.  Vanddlia  R.  Co.  v.  StUU 
well,  supra;  Deer  v.  8iif6how  Co.,  supra;  Benhowshi  v. 
Sanders,  etc.,  Co.  (1915),  60  Ind.  App.  374, 109  N.  E- 
924.  By  §2  (§8020b  Bums  1914,  supra)  it  is  provided 
that  in  actions  prosecuted  under  the  act,  the  burden  of 
proving  that  the  injured  or  killed  employe  did  not  use 
due  care  and  diligence  shall  be  on  the  defendant,  and 
by  §7  (§8020f  Burns  1914,  supra)  that  all  questions  of 
contributory  negligence  shall  be  questions  of  fact.  It 
follows  that  the  defense  of  contributory  negligence, 
being  thus  recognized  and  regulated,  remains  in 
actions  brought  under  the  act,  except  as  to  situations 
respecting  which  it  is  eliminated  by  other  provisions 
of  the  act.  It  is  held  that  by  the  provisions  of  the 
last  sentence  of  §2  (^8020b  Burns  1914)  such  defense 
is  eliminated  where  the  injury  complained  of  resulted 
from  the  employe's  obedience  or  conformity  to  any 
order,  etc.    Doan  v.  E.  C.  Atkins  S  Co.  (1915),  184 
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InA  678,  111  N.  E.  312;  Chicago,  etc.,  R.  Co.  v.  Stede 
(1915),  183  IncL  444, 108  N.  E.  4;  Vanddia  R.  Co.  v. 
StiUweU,  supra. 

The  question  of  tlie  availability  of  oontribntory 
negligence  as  a  defense  where  the  injury  complained 
of  does  not  result  from  the  employe's  obedience  or 
conformity  to  an  order,  but  in  whole  or  in  part  from 
the  manner  in  which  the  employe  executes  the  order, 
is  not  involved  or  decided  in  the  cases  above  cited. 
The  statutory  provisions  which  we  are  considering 
do  not  purport  to  eliminate  such  defense.  We  there- 
fore conclude  that  in  actions  governed  by  sudi  pro- 
visions and  where  the  element  of  obedience  or  con- 
f ormity  to  such  an  order,  eta,  is  absent,  such  defense 
remains.  In  the  case  at  bar,  no  question  of  such  an 
order  is  involved.  In  this  case,  therefore,  the  defense 
of  contributory  negligence  is  available. 

While  the  circumstances  under  which  a  defendant 
may  resort  to  the  respective  defenses*  of  assumed  risk 
and  contributory  negligence  have  thus  been  outlined 
by  the  decided  cases  to  the  extent  indicated,  the  situa- 
tion or  conduct  from  whidi  the  one  defense,  rather 
than  the  other,  may  be  evolved  in  actions  brou^t 
under  the  act  has  not  been  clearly  determined.  The 
question  thus  suggested  is  of  the  utmost  importance 
in  the  case  at  bar,  for  the  reason  that  the  instructions 
here  deal  with  both  defenses.  As  we  have  said,  by  the 
terms  of  the  act,  the  one  defense  is  eliminated— the 
other  remains.  Directing  our  attention  concretely  to 
the  case  here,  and  assuming  that  appellee's  use  of  the 
defective  equipment  was  accompanied  by  an  apparent 
danger  in  some  degree,  such  involved  danger  may 
have  been  in  any  one  of  several  degrees:  Thus  (1)  it 
may  have  been  so  apparent  and  imminent  and  of  such 
a  threatening  nature  that  no  man  of  ordinary  pra- 
dence  would  have  encountered  it;  or  (2)  the  facts 
may  have  been  such  that  reasonable  minds    might 
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differ  respecting  the  feasibility  of  safely  encountering 
it;  or  (3)  such  that  any  person  of  reasonable  pru- 
dence might  have  believed  that  it  could  be  safely 
encountered.  If  an  apparent  danger  in  any  one  of 
the  three  assumed  degrees  in  fact  existed,  appellee's 
manner  of  encountering  it,  as  distinguished  from  the 
mere  fact  of  encountering  it,  may  have  been  negli- 
gent or  may  have  been  characterized  by  the  exercise 
of  reasonable  care.  Also,  his  injury  may  have  resulted 
from  the  mere  fact  that  he  encountered  the  danger, 
or  it  may  have  resulted  from  his  manner  of  encoun- 
tering it,  or  from  the  fact  and  manner  operating  in 
conjunction.  In  other  words,  in  using  the  defective 
equipment  he  may  have  proceeded  with  care  conunen- 
surate  with  its  condition,  and,  notwithstanding  such 
care,  he  may  have  been  injured  solely  by  reason  of  the 
defects;  or  the  mere  fact  that  he  attempted  to  use 
the  equipment  may  not  have  caused  his  injury,  but, 
while  attempting  to  use  it,  he  may  not  have  exercised 
the  requisite  degree  of  care  considering  its  defective 
condition  and  as  a  result  suffered  his  injuries,  oi^  his 
injuries  may  have 'resulted  from  both  causes  oper- 
ating together. 

Such  presentation  of  the  possibilities  of  the  situa- 
tion indicates  the  logical  distinction,notalways  clearly 

drawn  by  the  courts,  between  the  defenses  of 
12.   assumed   risk   and   contributory   negligence. 

Stated  generally,  the  defense  of  assumed  risk  is 
ordinarily  regarded  as  predicated  upon  the  theory 
that  the  employe,  as  an  element  in  his  contract  of  em- 
ployment, has  agreed  for  a  consideration  to  relieve  his 
employer  from  liability  for  injuries  which  the  former 
may  suffer  by  reason  of  inherent  or  apparent  hazards 
in  the  employment;  while  contributory  negligence, 
where  it  is  effective  as  a  defense,  is  based  on  the  fact 
Vol.  66— 44 
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that  the  employe's  manner  of  meeting  such  ha;^rds 
was  not  consistent  with  reasonable  care.  The  dis- 
tinction is  clearly  drawn  in  Davis  Coal  Co.  v.  Polland 
(1901),  158  Ind,  607,  62  N.  E.  492,  92  Am.  St.  319,  as 
follows :  *  *  Assumption  of  risk  is  a  matter  of  contract 
Contributory  negligence  is  a  question  of  conduct.  If 
appellee  were  to  be  defeated  by  the  rule  of  assumed 
risk,  it  would  be  because  he  agreed,  long  before  the 
accident  happened,  that  he  would  assume  the  very 
risk  from  which  his  injury  arose.  If  appellee  were  to 
be  defeated  by  the  rule  of  contributory  negligence,  it 
would  be  because  his  conduct,  at  the  time  of  the  acci- 
dent and  under  all  of  the  attendant  circumstances, 
fell  short  of  ordinary,  care.  *'  The  distinction  is  stated 
rather  more  broadly  in  Pittsburgh,  etc.,  R.  Co.  v. 
Hoffman  (1914),  57  Ind.  App.  431,  107  N.  E.  315,  to 
the  effect  that,  where  the  principle  of  assumed  risk 
defeats  an  action  to  recover  for  an  injury,  **it  is 
because  of  the  situation  that  the  person  involved  vol- 
untarily and  knowingly  assumes.  Contributory  negli- 
gence defeats  him  by  reason  of  careless  conduct  in  a 
given  situation.'*  See,  also.  Union  Pacific  R.  Co.  v. 
O'Brien  (1895),  161  U.  S.  451,  16  Sup.  Ct.  618,  40 
L.  Ed.  766,  wherein  the  Federal  Supreme  Court  uses 
the  following  language :  *  *  The  second  instruction  was 
properly  refused  because  it  confused  two  distinct 
propositions,  that  relating  to  the  risks  assumed  by  an 
employe  in  entering  a  given  service  and  that  relating 
to  the  amount  of  vigilance  that  should  be  exercised 
under  given  circumstances.''  See,  also,  Columbia 
Creosoting  Co.  v.  Beard  (1909),  44  Ind.  App.  310,  89 
N.  E.  Z21\8t.Loui8 Cordage  Co.  v.  MUler  (1903),  126 
Fed.  495,  61  C.  C.  A.  477,  63  L.  R.  A.  551;  Washing- 
ton, etc.,  R.  Co.  V.  McDade  (1889),  135  U.  S.  554, 10 
Sup.  Ct.  1044, 34  L.  Ed.  235 ;  Narramore  v.  Cleveland, 
etc.,  R.  Co.  (1899),  96  Fed.  298,  37  C.  0.  A.  499, 48  L. 
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B.  A,  68;  Heese,  Admx.,  v.  Colvmhv^,  etc.,  R.  Co. 
(1898),  58  Ohio  St.  167,  50  N.  E.  355. 

The  conrts,  however,  apparently  do  not  carry  the 
distinction  between  the  two  defenses  to  its  logical 
conclusion.  Thus,  with  a  harmony  approaching  nnan* 
imity,  it  is  held  that,  where  the  apparent  danger 
involved  in  a  given  situation  is  so*  glaring  and  immi- 
nent that  no  person  of  ordinary  prudence  would 
encounter  it,  the  fact  that  the  employe  does  encounter 
it  convicts  him  of  contributory  negligence  regardless 
of  the  care  exercised  by  him  in  such  situation.  Thus 
the  following  language  is  used  in  Davis  Coal  Co.  v. 
Polland,  supra,  at  page  619 :  **If  assumption  of  risk 
is  the  issue,  knowledge  of  defective  conditions  and 
acquiescence  therein  are  fatal.  If  contributory  negli- 
gence is  the  issue,  tnowledge  of  defective  conditions 
and  acquiescence  therein  may  bd  fatal,  may  be  not ; 
depending  on  whether  a  person  of  ordinary  prudence, 
under  all  the  circumstances,  would  have  done  what 
the  injured  person  did.  K  the  risk  is  so  great  and 
immediately  threatening  that  a  person  of  ordinary 
prudence,  under  all  the  circumstances,  would  not  take 
it,  contributory  negligence  is  established.  If  the  risk 
is  not  so  great  and  immediately  threatening  but  that 
a  person  of  ordinary  prudence,  under  all  the  circum- 
stances, would  take  it,  contributory  negligence  is  not 
established. ' '  See,  also,  Stuart  v.  New  Albany  Mfg. 
Co.  (1895),  15  Ind.  App.  184, 43  N.  E.  961.  Where  the 
apparent  hazard  is  of  a  degree  that  no  person  of  ordi- 
nary prudence  would  encounter  it,  the  courts  some- 
times declare,  in  actions  governed  by  the  common 
law,  that  not  only  the  principle  of  contributory  negli- 
gence, but  also  the  doctrine  of  assumed  risk,  will 
defeat  a  recovery,  and  that  under  such  circumstances 
one  defense  cannot  be  differentiated  from  the  other. 
Thus,  of  a  situation  wherein  the  employe  has  knowl- 


682  APPELLATE  OOUBT  OF  ISDIAHA, 

Standard  Steel  Car  Ck>.  v.  Martineas— 66  Ind.  App.  672. 

edge  of  the  defective  equipment,  and  the  danger  is  so 
inuninent  that  a  person  of  ordinary  prudence  would 
not  continue  the  work,  it  is  said  in  A.  L.  Clark  Lumber 
Co.  V.  Johns  (1911),  98  Ark.  211, 135  S.  W.  892,  that 
the  employe  ^^not  only  assumes  the  risk,  but  is  guilty 
of  contributory  negligence.  This  is  where  the  doc- 
trine of  contributory  negligence  and  assumed  risk 
approximate  so  that  they  are  indistinguishable." 
See,  also,  Chicago  R.  Co.  v.  Crotty  (1905),  141  Fed. 
913, 73  C.  C.  A.  147, 4  L.  R.  A.  (N.  S.)  832 ;  Johnson  v. 
Mammoth  Vein  Coal  Co.  (1908),  88  Ark.  243,  114 
S.  W.  722,  123  S.  W.  1180,  19  L.  E.  A.  (N.  S.)  646; 
Choctaw,  etc.,  R.  Co.  v.  McDade  (1903),  191  U.  S.  64, 
24  Sup.  Ct.  24, 48  L.  Ed.  96 ;  Rase  v.  Minneapolis,  etc., 
R.  Co.  supra,  and  notes.  Some  courts  minimize  the 
distinction  between  the  two  defenses  to  the  extent 
that  the  assumption  of  risk  is  apparently  treated  as 
a  mere  form  of  contributory  negligence.  See  Johnson 
V.  St.  Paul,  etc.,  Coal  Co.  (1906),  126  Wis.  492,  105 
N.  W.  1048. 

Of  the  doctrine  that  the  fact  that  a  person  exposes 
himself  to  apparent  dangers  so  imminent  that  a  man 
of  ordinary  prudence  would  have  refused  to  encoun- 
ter them  constitutes  contributory  negligence,  regard- 
less of  the  degree  of  care  exercised  while  in  the  midst 
of  the  hazard,  Labatt  in  the  third  volume  of  his  work 
on  Master  and  Servant,  §1237,  says  in  a  note  that  such 
doctrine  "may  possibly  be  regarded  as  an  outcome  of 
the  curious  laxity  with  which  the  defenses  of  assumed 
risk  and  contributory  negligence  have  sometimes  been 
treated  by  the  courts. ' '  The  same  author  says  in  his 
concluding  remarks  to  a  note  to  Limberg  v.  Glen- 
wood  Lumber  Co.  (1900),  49  L.  E.  A.  33,  that  the 
summary  of  cases  reviewed  by  him  in  such  note  "sets 
in  a  strong  light  two  deplorable  consequences  some- 
times amounting  to  a  miscarriage  of  justice,  which  an 
inaccurate  terminology  and  logical  laxity  have  com- 
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bined  to  produce,  and  shows  that  it  is  high  time  for 
every  lawyer  who  attaches  a  proper  value  to  clarity 
of  thought  and  precision  of  language  to  devote  spe- 
cial attention  to  seeing,  that  both  in  the  conduct  of 
trials,  and  in  the  examination  of  cases  in  courts  of 
review,  the  defenses  shall  be  properly  differentiated. ' ' 

The  Supreme  Court  of  the  United  States,  in  decid- 
ing a  case  governed  by  a  federal  statute  that  abolished 
the  defense  of  assumption  of  risk,  and  in  discussing 
the  relation  between  that  defense  and  contributory 
negligence,  said  that:  ** Unless  great  care  be  taken, 
the  servant's  rights  will  be  sacrificed  by  simply  charg- 
ing him  with  assumption  of  the  risk  under  another 
name/'  Schlemmer  v.  Buffalo,  etc.,  R.  Co.  (1906), 
205  U.  S.  1,  27  Sup.  Ct.  407,  51  L.  Ed.  681. 

There  seems  to  be  some  confusion  in  terminology 
in  our  own  decisions.  Thus,  in  Louisville,  etc.,  R.  Co. 
V.  Sandford  (1889),  117  Ind.  265, 19  N.  E.  770,  a  case 
not  involving  a  statute,  the  following  language  is 
used:  ** Where  the  danger  is  not  immediate  and  cer- 
tain, a  man  may  assume  the  risk  without  violating  the 
rule  last  stated  (the  rule  of  public  policy  that  society 
has  an  interest  in  the  lives  of  its  members),  but  in 
doing  so  he  divests  himself  of  a  right  to  recover  from 
his  employer  in  cases  where  the  danger  is  fully  and 
seasonably  brought  to  his  knowledge,  since  the  known 
danger  becomes  in  such  cases  one  of  the  risks  he 
assxmies  as  an  incident  of  his  service.  He  may  not 
be  guilty  of  contributory  negligence  in  taking  some 
risk,  since  he  may  be  doing  what  other  reasonably 
prudent  men  likewise  do ;  but,  like  all  the  others  in 
the  conunon  service  in  which  he  engages,  he  assumes 
all  the  risks  arising  from  dangers  of  which  he  has 
full  notice,  by  continuing  in  service  after  he  obtains 
that  knowledge. ' '  It  will  be  observed  that  the  quoted 
language  deals  only  with  the  fact  that  a  person 
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encounters  a  known  danger.  The  condnct  of 
snch  person  respecting  his  manner  of  encountering 
the  danger,  and  whether  such  conduct  is  negligent  or 
characterized  by  due  care,  is  not  discussed  The  fact 
of  knowingly  encountering  a  hazard  not  immediate 
and  certain  is  referred  to  as  an  assumed  risk.  It  is 
next  suggested  that  a  man  may  take  some  risks  with- 
out being  chargeable  with  contributory  negligence. 
Following  is  the  statement  that  he  assumes  all  the 
risk  of  which  he  has  notice.  That  the  language  is 
somewhat  confusing  is  apparent. 

With  the  state  of  the  law  in  mind,  as  announced  by 
the  decided  cases,  we  return  to  a  consideration  of 
those  provisions  of  the  act  of  1911  involved  in  this 
action.  As  the  defense  of  contributory  negligence 
remains  available  under  some  circumstances,  and  it 
having  been  determined,  as  indicated,  that  by  the  par- 
ticular  provisions  of  the  act  involved  here  the  defense 
of  assumed  risk  is  eliminated,  our  problem  is  to  ascer- 
tain just  what  state  of  facts  renders  the  former 
defense  effective  to  defeat  actions  brought  under  the 
act.  The  importance  of  this  problem  is  suggested  but 
not  solved  in  the  recent  case  of  Seahord,  etc.,  Railway 
V.  Horton  (1915),  239  U.  S.  595,  36  Sup.  Ct.  180,  60 
L.  Ed.  458,  decided  by  the  Federal  Supreme  Court. 
After  citing  authorities  to  the  effect  that  courts  are 
not  in  entire  harmony  whether  the  fact  that  an 
employe  remains  at  work  in  the  presence  of  a  known 
danger  so  imminent  that  no  reasonably  prudent  man 
would  encounter  it,  presents  a  question  of  assumed 
risk  rather  than  a  question  of  contributory  negli- 
gence, the  court  said:  **The  distinction,  which  was 
of  little  consequence  when  assumption  of  risk  and 
contributory  negligence  led  to  the  same  result, 
becomes  important  in  actions  founded  upon  the  Fed- 
eral Employer's  Liability  Act,  which  in  ordinary 
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cases  recognizes  assumption  of  risk  as  a  complete 
bar  to  the  action,  while  contributory  negligence 
merely  mitigates  the  damages. ' ' 

We  have  earlier  in  this  opinion  outlined  three 
degrees  of  hazard,  one  of  which  must  be  involved  in 
the  use  of  any  defective  equipment.  If  it  be  held 
that  where  a  hazard  of  the  first  degree  exists — ^that 
is,  a  hazard  so  apparent  and  imminent,  and  of  such  a 
threatening  nature  that  no  man  of  ordinary  prudence 
would  encounter  it,  and  where  it  appears  that  the 
mere  fact  of  attempting  to  use  the  equipment  was  the 
sole  cause  of  the  injury,  the  principle  of  contributory 
negligence,  as  that  term  is  used  in  the  act,  is  aroused, 
and  that  as  a  matter  of  law  the  right  to  recover  is 
thereby  defeated,  then  what  shall  be  said  where  the 
hazard  is  only  of  the  second  degree — ^that  is,  where 
the  facts  are  such  that  reasonable  minds  might  differ 
respecting  the  practicability  of  safely  encountering 
itf  The  latter  case  merely  presents  a  question  to  be 
determined  by  the  tribunal  charged  with  the  duty  of 
trying  the  facts.  Such  determintion  might  be  to  the 
effect  that  the  hazard  actually  existing  is  of  the  first 
degree.  In  such  case  if  the  principle  of  contributory 
negUgence,  as  that  term  is  used  in  the  act,  defeats  an 
action  where  a  hazard  of  the  first  degree  exists,  why 
must  not  the  law  be  applied  with  a  like  effect  where  a 
second  degree  hazard  is  determined  to  be  in  fact  a 
hazard  of  the  first  degree  f  That  is,  it  seems  apparent 
that,  if  the  principle  of  contributory  negligence  will 
as  matter  of  law  defeat  an  action  where  the  court 
must  say  from  the  facts  that  the  hazard  is  of  the  first 
degree,  the  same  principle  must  he  applied  with  like 
effect  and  as  matter  of  law  where  the  hazard  has  been 
determined  by  a  proper  submission  to  be  of  the  first 
degree.  But  assume  that  the  court  may  say  as  matter 
of  law  that  a  hazard  only  in  the  third  degree  exists, 
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or  that  such  fact  is  properly  determined,  that  is,  that 
all  men  of  reasonable  prudence  would  believe 
that  it  could  be  safely  encountered,  if  care  be  exer- 
cised commensurate  with  the  apparent  danger.  In 
such  case,  and  if  such  degree  of  care  be  used,  it  can 
scarcely  be  said  that  an  employe  is  guilty  of  contribu- 
tory negligence,  as  that  term  is  used  in  the  act,  or  in 
any  other  connection,  by  reason  of  the  mere  fact  that 
he  attempts  to  use  a  defective  equipment,' or  by  reason 
of  the  manner  in  which  he  uses  it.  This  follows 
because  all  men  of  reasonable  prudence  would  believe 
that  the  hazard  could  be  safely  encountered,  and 
because  in  encountering  it  the  employe  exercised  com- 
mensurate care.  In  such  case,  however,  an  applica- 
tion of  the  principle  of  assumed  risk  would  defeat  a 
common-law  action  brought  to  recover  for  an  injury 
suffered  in  the  use  of  defective  equipment,  for  the 
reason  that  the  hazard  was  knowingly  and  volun- 
tarily encountered;  but,  of  course,  it  would  not  be 
available  in  an  action  brought  under  a  statute  that 
eliminated  such  defense.  The  narrow  limits  within 
which  the  scope  of  influence  of  such  a  statute  must  be 
confined  appears  from  the  foregoing  illustrations,  if 
the  doctrine  of  contributory  negligence  in  actions 
brought  under  the  statute  must  be  extended  as  indi- 
cated. In  determining  whether  such  doctrine  must  be 
so  extended,  language  as  follows,  used  in  ScMemmer 
V.  Buffalo,  etc.,  R.  Co.,  supra,  is  pertinent:  ** Unless 
great  care  be  taken,  the  servant's  rights  will  be  sacri- 
ficed by  simply  charging  him  with  assumption  of  the 
risk  under  another  name/' 

The  Legislature  in  the  act  of  1911  plainly  declared 

in  substance  that  in  actions  brought  under  the  act, 

the    employe    is    not    to    be    held    to    have 

13.  assumed  the  risk  of  any  defect  in  place,  tool, 
implement  or  appliance,  of  the  existence  of 
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which  defect  the  employer  had  actual  or  con- 
stractive  knowledge  in  time  to  have  remedied  it 
or  to  have  discontinued  the  use  of  such  defective 
place,  eta,  by  the  exercise  of  reasonable  dili- 
gence ;  also,  that  the  fact  that  apparent  dangers  in  the 
employment  contributed  to  the  injury  shall  not  be  a 
defense.  We  conclude  that  such  provisions  of  the 
act  mean  exactly  what  they  say.  We  do  not  feel  war- 
ranted in  construing  the  act  to  mean  that  the 
employer  is  absolved  from  liability  where,  by  reason 
of  his  gross  ctdpabUity  in  eqtiipping  or  operating  his 
plant  he  has  created  or  permitted  to  arise  a  hazard 
glaring  and  imminent,  but  that  where  he  has  been 
negligent  in  a  degree  less  culpable,  thereby  creating 
a  danger  less  apparent,  he  shall  be  chargeable.  We 
therefore  hold  that  in  actions  brought  under  the  act, 
the  mere  fact  that  an  employe  with  knowledge  of  the 
hazard  attempts  to  use  a  place,  tool,  implement  or 
appliance  furnished  by  the  employer  for  his  use,  and 
defective  under  the  circumstances  specified  by  that 
part  of  the  third  section  of  the  act  now  under  consid- 
eration, or  the  mere  fact  that  tte  employe  in  prose- 
cuting the  work  knowingly  encounters  an  apparent 
hazard  which  contributes  to  his  injury,  does  not  con- 
stitute a  defense  in  actions  brought  under  the  act, 
either  by  the  application  of  the  doctrine  of  assumed 
risk  or  the  principle  of  contributory  negligence.  As 
to  whether  the  latter  principle  may  be  applied  to 
defeat  an  action  depends  on  whether  his  manner  of 
encountering  the  hazard,  or  his  conduct  while  encoun- 
tering it,  is  characterized  by  the  exercise  of  care  com- 
mensurate with  the  known  or  apparent  gravity  of  the 
hazard. 

A  further  analysis  confirms  us  in  our  conclusion. 
Where  an  employe  voluntarily  encoimters  a  known 
hazard,  his  assuming  the  risk  thereof  in  its  relation 
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to  the  probabilities  of  his  suffering  an  injury  thereby, 
cannot  be  nullified  or  minimized  by  legislative  enact- 
ment. It  is  within  the  power  of  the  legislature,  how- 
ever, to  declare  that  the  mere  fact  that  he  assumes 
the  risk  in  the  sense  that  we  are  now  using  the  term, 
shall  not  constitute  a  defense  in  an  action  brought  to 
recover  for  such  injury.  It  is  evident  that  language 
in  the  act  to  the  effect  that  under  certain  circum- 
stances the  employe  shall  not  be  held  to  have  assumed 
the  risk  really  means  that  the  fact  that  he  did  assume 
the  risk  in  the  relation  above  indicated  shall  not  con- 
stitute a  defense.  With  these  preliminary  remarks, 
we  return  to  an  analysis  of  the  act:  It  will  be 
observed  that  the  second  section  (§8020b  Bums  1914), 
supra,  consists  of  four  complete  sentences ;  the  third 
section  consists  of  three  complete  sentences,  the  first 
being  compound.  It  will  also  be  observed  that  the 
first  clause  in  the  first  sentence  of  the  third  section  is 
very  similar  to  the  second  sentence  of  the  second  sec- 
tion. The  chief  difference  consists  in  that  by  the 
former  it  is  provided  in  substance  that  the  employe 
shall  not  be  held  to  have  assumed  the  risk  in  any  case 
involving  the  violation  of  an  ordinance,  etc.,  while 
the  latter  is  to  the  effect  that  such  employe  shall  not 
be  held  to  have  been  guilty  of  contributory  negligence 
by  reason  of  the  assumption  of  the  risk  thereof  in  any 
case,  involving,  etc.  The  second  sentence  of  the 
second  section  is  confusing  unless  there  be  assigned 
to  the  phrase  *Hhe  assumption  of  the  risk  thereof,'*  a 
meaning  as  above  indicated.  That  is,  that  the  defense 
of  contributory  negligence  cannot  be  predicated  on 
the  mere  fact  that  the  employe,  took  his  chances.  It  is 
evident  that  the  Legislature  has  used  the  phrase  in 
such  sense.  Now  we  have  developed  from  a  consider- 
ation of  the  decided  cases  that  the  courts  with  prac- 
tical uniformity,  where  not  controlled  by  statute,  hold 
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that  contributory  negligence  may  under  some  circmn- 
stances  be  predicated  on  the  mere  fact  that  the  injured 
employe  took  his  chances ;  also,  that  in  some  instances, 
the  courts  hold  that  where  the  apparent  danger  is 
extremely  grave,  as  we  have  indicated,  the  two 
defenses  approximate,  and  that  the  application  of 
either  will  defeat  a  recovery.  It  therefore  seems  evi- 
dent to  us  that  ^2  and  ^3  of  the  act  of  1911  were 
directed  by  the  legislature  to  the  state  of  the  law  as 
existing,  and  that  the  legislature  intended  to  declare 
and  did  declare  that  where  the  employe  takes  chances 
under  the  circumstances  outlined  by  such  sections, 
regardless  of  whether  the  fact  that  he  does  so  is 
classed  as  an  assumption  of  risk  or  as  contributory 
negligence,  it  shall  not  constitute  a  defense,  thus  lim- 
iting the  issue  of  contributory  negligence  to  an 
inquiry  whether  the  conduct  of  the  employe  while 
encountering  the  hazard  was  characterized  by  due 
care.  It  was  the  evident  legislative  intent  to  hold  the 
employer  responsible  for  his  own  negligence  in  the 
particulars  indicated  by  the  act,  and  for  the  hazards 
which  he  thereby  created,  relieving  him  only  in  case 
the  employe 's  manner  of  encountering  the  hazard,  as 
distinguished  from  the  fact  that  he  encountered  it, 
did  not  measure  up  to  the  standard  of  reasonable 
care.  A  like  analysis  of  the  third  sentence  of  the 
second  section,  and  the  second  sentence  of  the  third 
section,  and  the  fourth  sentence  of  the  second  sec- 
tion, and  the  second  clause  of  the  first  sentence  of  the 
third  section  will  lead  to  a  like  conclusion.  See 
Bumphy  v.  New  York,  etc.,  iJ.  Co.  (1907),  196  Mass. 
471,  82  N.  E.  675,  13  L.  R.  A.  (N.  S.)  1152  and  note; 
Schlemmer  v.  Buffalo,  etc.,  R.  Co.  (1910),  220  U.  S. 
590,  31  Sup.  Ct.  561,  55  L.  Ed.  596 ;  Indiana  Quarries 
Co.  V.  Farmer  (1915),  184  Ind.  411,  110  N.  E.  549; 
American  Car,  etc.,  Co.  v.  Wyatt  (1914),  58  Ind-  App. 
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161,  170,  108  N.  E.  12.  The  following  cases  involve 
the  question  of  a  choice  of  ways,  the  one  safe,  'ttie 
other  perilous,  in  which  a  known  hazard  may  be  met, 
and  are  therefore  not  out  of  harmony  with  our  con- 
clusion: Jenney  Electric  Mfg.  Go.  v.  Flannery 
(1912),  53  Ind.  App.  397,  98  N.  E.  424;  Kingan  &  Co. 
V.  Gleason  (1913),  55  Ind.  App.  684, 101  N.  E.  1027. 

When  measured  by  the  act  of  1911,  as  herein  inter- 
preted, appellant  has  no  just  ground  to  complain  of 
the  instructions  given  or  refused.  There  is  no  sub- 
stantial error  in  the  matter  of  the  admission  or  exclu- 
sion of  evidence. 

The  judgment  is  affirmed. 

On  Petition  fob  Eeheabing. 

Caldwell,  C.  J. — ^Appellant  in  its  brief,  in  support 
of  a  petition  for  a  rehearing,  contends  that  our  con- 
struction of  the  second  sentence  of  ^  of  the 

14.  act  of  1911  (Acts  1911  p.  145,  §8020a  Bums 
et  seq.  1908),  as  indicated  by  our  original 
opinion,  is  erroneous.  That  sentence  is  set  out  in  the 
original  opinion,  and  is  to  the  effect  that  in  actions 
brought  under  the  act,  the  employe  involved  shall  not 
be  held  to  have  assumed  the  risk  of  defects  in  the 
place  of  work,  tool,  implement  or  appliance  fur- 
nished him  by  the  employer,  where  the  employer  had 
actual  or  constructive  knowledge  of  the  defect  in  time 
to  have  made  repairs,  or  to  have  discontinued  the  use 
of  such  defective  place,  etc.,  by  the  exercise  of  reason- 
able diligence. 

Appellant  assumes  that  we  held  that  in  all  cases 
brought  under  the  act  wherein  negligence  is  predi- 
cated on  defects  in  place,  etc.,  the  prior  right  of  the 
employer  to  appeal  to  the  principle  of  assumed  risk 
to  defeat  the  action  is,  by  the  language  of  that  part  of 
the  enactment  under  consideration,  eliminated. 
Appellant's  argument  is  that  such  language,  literally 
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interpreted,  is  to  the  effect  that  the  right  to  resort  to 
the  principle  of  assumed  risk  is  destroyed  only  in 
those  cases  where  the  employer  fails  to  establish  that 
he  did  not  have  knowledge  actual  or  constructive  as 
aforesaid,  and  that  in  all  other  cases,  as  where  the 
employer  does  establish  his  want  of  such  knowledge, 
the  potency  of  the  principle  of  assumed  risk  remains 
unaffected.  It  may  be  conceded  that,  as  a  mere  theo- 
retical proposition,  appellant  is  right  in  its  construc- 
tion of  the  provision  of  the  statute  now  under  con- 
sideration, considered  alone.  Such  concession,  how- 
ever, if  made,  does  not  militate  against  anything  said 
in  the  original  opinion.  As  bearing  ^n  the  statutory 
provision  now  under  consideration,  together  with  cer- 
tain provisions  of  the  second  section  of  the  act,  we 
there  said:  *'As  negligence  on  the  part  of  the 
employer  is  the  essence  of  liability  under  all  the  pro- 
visions of  the  act,  the  question  of  assumed  risk 
becomes  unimportant  in  its  relation  to  inherent' or 
apparent  dangers  or  hazards,  and  likewise  in  its  rela- 
tion to  defects  in  place,  tool,  implement,  etc.,  unless 
such  dangers,  hazards  or  defects  are  the  result  or 
exist  by  reason  of  the  employer's  negligence.  The 
question  of  assumed  risk  becomes  tmimportant  under 
the  circumstances  indicated,  for  the  reason  that  the 
absence  of  negligence  on  the  part  of  the  employer 
would  defeat  any  action  brought  under  the  act,  and 
as  a  consequence  there  would  be  no  occasion  to  resort 
to  the  defense  of  assumed  risk  to  that  end." 

AmjSlif  ying  what  is  there  said,  where  the  employe, 
or  the  complaining  party,  in  case  the  employe's 
injuries  resulted  in  death,  has  proved  a  defect 
15.  in  the  working  place,  tool,  implement  or  appli- 
ance furnished  by  the  employer  for  the  use  of 
the  employe,  and  the  consequent  injury,  a  prima  fade 
case  has  been  made  against  the  employer.    Deer  v. 
Suchow  Co.  (1915),  60  Ind.  App.  277,  110  N.  E.  700. 
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By  the  express  provisions  of  §3  of  the  act  (§8O20c 

Bums  1914)  the  burden  of  proof  on  the  question  of 

the  employer's  knowledge,  actual  or  construc- 

14.  tive,  is  on  the  employer.  If  the  employer  estab- 
lishes the  absence  of  such  knowledge  on  his 
part  in  time  to  have  made  repairs,  etc.,  he  thereby  suc- 
cessfully meets  the  charge  of  negligence  made  against 
him,  and  he  thereby  also  defeats  the  action,  because 
negligence  is  its  gist.  It  therefore  seems  to  us  that  a 
contention  that,  as  applicable  to  such  situation  the 
principle  of  assumed  risk  is  not '  eliminated  by  the 
statute,  but  remains  available  to  the  employer,  is 
without  practical  value  even  though  theoretically  it 
be  well  grounded.  Under  appellant's  construction  of 
that  part  of  the  statute  now  under  consideration,  the 
employer  may  have  recourse  to  the  doctrine  of 
assumed  risk  under  some  .circumstances  where  the 
complaining  party  has  failed  to  prove  that  the 
eidploye  did  not  have  either  actual  or  constructive 
knowledge  of  the  defects,  or  that  he  did  not  under- 
stand, and  that  he  was  not  chargeable  with  an  appre- 
ciation of  the  perils  arising  therefrom.  Appellant  so 
contends,  for  the  assigned  reason  that  imder  some 
circumstances  the- employer's  right  to  resort  to  such 
principle  is  not  eliminated  by  the  statute.  Appellant 
concedes  that  such  circumstances  are  confined  to  a 
case  where  the  employer  has  proved  his  want  of 
knowledge  as  above  indicated.  It  thus  appears,  if 
appellant's  contention  and  concession  be  considered 
together,  that  that  status  of  the  case  which,  when 
reached,  defeats  the  complainant's  case,  also  gives 
rise  to  a  right  to  resort  to  the  principle  of  assumed 
risk  to  defeat  it ;  that  in  order  that  the  employer  may 
appeal  to  such  principle  to  defeat  the  action,  he  must 
first  by  his  proof  defeat  it  on  other  grounds.  We 
therefore  conclude  that  appellant 's  contention,  if  well 
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grounded,  is  without  any  practical  value.  As  applic- 
able here,  we  quote  the  following  from  note  to 
Scheurer  v.  Banner  Rubber  Co.  (1910),  28  L.  R.  A. 
(N.  S.)  1207,  at  page  1216:  **In  every  case  involving 
the  liability  of  the  master  for  an  injury  to  a  servant, 
it  is  elemental  that  there  can  be  no  recovery  unless 
the  master  has  been  negligent — ^has  been  guilty  of 
some  breach  of  duty  owing  by  him  to  the  servant ;  at 
least,  there  can  be  no  recovery  in  the  absence  of  some 
special  contract  or  statute  expressly  providing  there- 
for. Consequently,  if  the  servant  fails  to  show  that 
the  master  has  been  negligent,  he  cannot  recover ;  not 
primarily  because  he  has  assumed  the  risk  of  the 
injury,  or  in  any  way  waived  his  rights,  or  failed  to 
exercise  due  care,  but  because  the  master  has  incurred 
no  liability.  If  the  servant  fails  to  show  some  breach 
of  duty  on  the  part  of  the  master,  he  fails  to  estab- 
lish even  a  prima  facie  case.  In  most,  if  not  in  all, 
employments,  some  dangers  remain  after  the  master 
has  fulfilled  his  full  duty  in  furnishing  the  place, 
appliances,  and  tools,  and  in  all  other  ways ;  and  it  is 
a  very  convenient  mode  of  expression  to  say,  as  the 
courts  almost  universally  do,  that  the  servant  assumes 
the  risk  of  aU  such  dangers,  but  it  seems  illogical,  at 
least,  to  say  that  the  servant 's  inability  to  recover  for 
injuries  due  to  such  dangers  rests  upon  his  assump- 
tion of  the  risks  thereof,  since  the  master's  non-lia- 
bility would  appear  to  rest  peculiarly  upon  the 
absence  of  any  breach  of  duty  upon  his  part.  In  view 
of  this,  it  is  unfortunate  that  some  courts  have  con- 
sidered it  necessary  in  some  cases  to  discuss  at  length 
both  the  question  of  assumption  of  risk  and  of  con- 
tributory negligence  or  lack  of  due  care  on  the  part 
of  the  servant,  when  they  have  expressly  found  that 
the  master  was  not  negligent.'* 
In  the  original  opinion  we  endeavored  to  distin- 
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guish  between  the  principle  of  assumed  risk  and. the 
doctrine  of  contributory  negligence,  as  those  terms 
are  used  in  and  affected  by  the  act.  Appellant  does 
not  take  issue  with  our  deduction  as  drawn,  and  con- 
cedes that  the  third  sentence  of  ^2  of  the  act,  supra, 
if  it  were  considered  alone,  is  broad  enough  to  elimi- 
nate from  causes  brought  imder  the  act  the  defense 
of  assumed  risk  as  to  all  dangers  inherent  or  apparent 
in  the  employment.  Such  third  sentence  is  as  fol- 
lows: **In  actions  brought  against  any  employer 
under  the  provisions  of  this  act  for  the  injury  or 
death  of  any  employe,  it  shall  not  be  a  defense  that 
the  dangers  or  hazards  inherent  or  apparent  in  the 
employment  in  which  such  injured  employe  was 
engaged,  contributed  to  such  injury. '  *  Appellant  con- 
tends, however,  that  such  sentence  must  be  construed 
with  the  second  sentence  of  the  third  section,  set  out 
in  the  original  opinion,  and  that,  when  so  considered, 
the  latter  modifies  or  limits  the  former,  to  the  effect 
that,  as  to  inherent  or  apparent  dangers  growing  out 
of  defects  in  the  place,  tool,  appliance  or  equipment, 
the  latter  provision  governs. 

Assuming  for  purposes  of  discussion  that  the  latter 
provision  is  in  modification  or  limitation  of  the  for- 
mer, rather  than  a  concrete  application  of  it,  as  stated 
in  the  original  opinion,  and,  as  a  consequence,  that  in 
the  relation  of  employer  and  employe  there  may  be 
inherent  and  apparent  dangers  other  than  those  grow- 
ing out  of  place,  tool,  appliance  or  equipment,  then 
we  are  simply  brought  to  the  proposition  first  above 
discussed ;  that  is,  in  actions  predicated  on  defects  in 
place,  etc.,  the  employer  defeats  the  action  by  proving 
that  he  did  not  have  knowledge,  etc.,  and  if,  in  cases 
where  he  does  not  have  knowledge,  the  principle  of 
assumed  risk  theoretically  remains  available,   the 
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right  to  resort  to  it  is  an  empty  right,  as  the  action  is 
otherwise  defeated. 

We  have  carefully  considered  other  questions  pre- 
sented in  the  petition  for  a  rehearing,  biit  find  no 
reason  why  we  should  depart  from  our  original  con- 
clusion. 

The  petition  is  overruled. 

Note.— Reported  in  113  N.  B.  244,  114  Jf.  E.  W.  Master  and 
servant:  distinction  between  assumption  of  risk  and  contributory 
negligence,  18  Ann.  Cas.  960.  See  under  (4,  6,  7,  10,  13)  26  Gyc 
1180;  (8)  26  Cyc  1450;   (12)  26  Cyc  1177,  1226. 


Caloba  Coai.  Company  v.  Gbiffith. 

[No.  9,910.    Filed  November  21,  1917.] 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's  Compensa- 
tion Act  by  Herbert  Griffith  against  the  Calora  Coal  Company. 
From  an  award  for  applicant,  the  defendant  appeals.  (Transferred 
to  the  Supreme  Court  under  |1392,  subd.  1,  Bums  1914,  Acts  1901 
p.  566.) 

Foley  d  0*Mara,  for  appellant 

Oscar  R.  Shields  and  Arthur  T,  May  field,  for  appellee. 

Peb  Cubiam. — This  Is  an  appeal  from  the  Industrial  Board  of 
Indiana,  in  which  appellant  has  assigned  numerous  errors  in  this 
court,  among  which  Is  one  which  challenges  the  award  of  said 
board  as  being  contrary  to  law.  Under  this  assigned  error  the 
appellant,  in  its  brief,*  challenges  the  Workmen's  Compensation  Act 
(Acts  1915  p.  392),  upon  which  appellee  predicates  his  claim,  as 
being  unconstitutional  for  numerous  reasons  set  out  In  Its  brief. 

The  case  is  therefore  transferred  to  the  Supreme  Court,  under  the 
first  subdivision  of  il392  Bums  1914,  Acts  1901  p.  665. 
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New  Bbunswick  Fibe  Insurance  Company  v.  Indiana 

Eeduction  Company. 

[No.  9,426.     Filed  December  12,  1917.] 

From  Marion  Circuit  Court  (21,967)  ;  Louis  B.  Etcbank,  Judge. 

Action  by  the  Indiana  Reduction  Company  against  the  New 
Brunswick  Fire  Insurance  Company.  From  a  Judgment  for  plain- 
tiff, the  defendant  appeals.    Afflrmed. 

Charles  B.  Clarke  and  Walter  C.  Clarke,  for  appellant 
Leander  J.  Monks,  John  F,  Rohhins,  Henry  C,  Starr  and  James 
P.  Goodrich,  for  appellee. 

Felt,  J. — This  is  a  suit  by  appellee  against  appellant  to  recover 
on  a  fire  insurance  policy.  The  case  was  tried  on  an  amended  com- 
plaint in  one  paragraph,  an  answer  in  general  denial  and  a  second 
paragraph  of  special  answer  in  which  appellant  set  out  certain  pro- 
visions of  the  policy  to  the  effect  that  no  officer  or  agent  of  the 
company  could  waive  any  of  the  provisions  thereof  unless  by  agree- 
ment duly  made  by  the  company  and  indorsed  on  the  policy;  that 
the  policy  should  be  void  if  certain  substances — among  them,  gaso- 
line— were  kept  or  used  on  the  insured  premises;  that,  after  the 
issuance  of  the  policy,  appellee  kept  and  used  on  the  premises 
gasoline  In  large  quantities,  without  the  knowledge  or  consent  of 
ap^Uant,  whereby  the  policy  was  rendered  void,  and  appellant  was 
relieved  from  any  liability  thereon.  To  such  special  answer  appellee 
replied  by  general  denial  and  by  a  second  imragraph,  the  substance 
of  which  is  that  at  the  time  the  policy  wais  issued  appellee  was 
engaged  in  the  business  of  degreasing  garbage ;  that  in  the  process 
of  so  doing  it  was  necessarily  required  to  keep  and  use  gasoline  on 
the  premises  insured ;  that  It  did  keep  and  use  the  same  as  a  neces- 
sary imrt  of  its  business,  all  of  which  was  done  with  the  knowledge 
and  consent  of  appellant ;  that  no  more  was  kept  or  used  than  was 
necessary  in  carrying  on  the  business  aforesaid ;  that  the  same  was 
kept  and  handled  in  a  prudent  manner,  did  not  cause  or  contribute 
to  the  fire,  and  was  not  consumed  by  the  fire  which  caused  the  loss 
of  the  property  insured.  Appellant  also  filed,  a  third  paragraph  of 
answer,  which  proceeds  on  the  theory  that  the  policy  was  procured 
by  fraud,  to  which  answer  a  reply  in  general  denial  was  filed.  A 
trial  by  jury  resulted  in  a  verdict  for  appellee  in  the  sum  of  |1,719. 
Appellant's  motion  for  a  new  trial  was  overruled,  Judgment  ren- 
dered on  the  verdict,  and  this  appeal  taken. 

The  error  assigned  and  relied  on  for  reversal  of  the  Judgment  is 
that  the  court  erred  In  overruling  appellant's  motion  for  a  new 
trial.    The  causes  for  a  new  trial  relied  on  as  reasons  for  reversal 
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of  the  Judgment  are  that  the  verdict  of  the  Jury  is  not  sustained  by 
sufficient  evidence,  and  Is  contrary  to  law ;  also,  error  in  giving  and 
in  the  refusal  of  certain  instructions. 

The  controlling  questions  by  which  appellant  seeks  a  reversal  of 
the  Judgment  in  this  case  have  been  recently  considered  and  decided 
by  this  court  adversely  to  appellant's  contentions  in  cases  arising 
out  of  the  same  general  transactions,  and  based  on  facts  substan- 
tially the  same  as  those  of  the  case  at  bar.  An  examination  of 
those  decisions  and  the  cases  therein  cited  with  approval  shows  that 
no  reversible  error  was  conunitted  in  this  case,  that  substantial 
Justice  was  done  between  the  parties,  and  that  the  Judgment  should 
be  affirmed.  Olohe,  etc,  Ins.  Co,  v.  Indiana  Reduction  Co,  (1016), 
62  Ind.  App.  528, 113  N.  E.  425,  and  cases  cited ;  Caledonian,  Ins,  Co, 
V.  Indiana  Reduction  Co.  (1917),  64  Ind.  App.  566,  115  N.  E.  596; 
Insurance  Co,,  etc.  v.  Indiana  Reduction  Co.  (1917),  65  Ind.  App. 
330,  117  N.  E.  273.  See,  also.  Continental  Ins.  Co,  v.  Bair  (1917), 
65  Ind.  App.  502,  114  N.  E.  763,  771,  and  cases  cited ;  Metropolitan 
Life  Ins.  Co.  v.  Johnson  (1911),  49  Ind.  App.  233,  244,  94  N.  E.  785. 

Judgment  affirmed. 
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(Note. — The  citation  Baaey  v.  Indianapolis  Abattoir  Co.,  465,  473  (1)  in- 
dicates that  the  opinion  begins  on  page  465.  that  the  point  cited  is  on  paire 
473,  and  that  the  point  is  nunil>ered  1  in  the  margin. — Repobtbr.] 

ACCIDENT— 

Arising  out  of  and  in  the  oourse  of  employment,  see  Mabteb  and 
Servant. 

ACTION— 

1.  MUjoiner  of  Actions, — Amendment  of  Complaint. — Alleging  New 
Cause  of  Action. — ^An  employe  suing  for  personal  injuries  cannot 
amend  bis  complaint  to  allege  a  cause  of  action  for  fraud  in  inducing 
him  to  release  his  claim  for  personal  injuries,  as  the  amended  com- 
plaint states  a  new  cause  of  action  for  property  damage,  which 
cannot  be  joined  with  the  original  action,  since  (279  Bums  1914, 
(278  R.  S.  1881,  providing  that  plaintiff  may  unite  several  causes 
of  action  in  the  same  complaint  when  they  are  included  in  any  of 
the  the  classes  specified  therein,  places  injuries  to  property  Sn  one 
class  and  injuries  to  person  or  character  in  another  class. 

Bailey  v.  Indianapolia  AhcUtoir  C0.9  465,  473  (1). 

2»  Neglect  of  PtMic  OMcer. — ^Where  a  paity  in  the  prosecution  of  a  rigjit 
does  everything  which  the  law  requires  him  to  do,  and  he  fiuls  to 
attain  bis  right  wholly  because  of  the  neglect  or  misconduct  of  an 
officer  charged  with  a  public  duty  with  respect  thereto,  the  law 
will  protect  him. 

In  re  AU,  144.  150  (2). 

ADMINISTRATORS— 

See  Executors  and  Administrators. 

ADMISSIONS— 

See  Evidence. 

AUENATING  AFFECTIONS— 

See  Husband  and  Wife. 

AMBIGUITY— 

See  Contracts. 
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I.      PBBSIEVATION     and     BlBBRTA-     VIII.      BlTIBW 

TiON    IN   Trial  Couet   of 
Grounds  of  Brtirw^  1-6. 

II.    Pabtisb,  7-18. 
III.    Bicord— Preparation        and 
Contents^  14-27. 

IV.      ASSIONMENTB  OF  SEE0E«  28-81. 

V.     Beirfs,  32-47.         ,^_ 
VI.    Dismissal,  48. 
VII.    Bbhbabino,  49,  60. 


a)  Scope  and  Bxtint  in 
Gbneeal^  61-63. 

b)  Pabtieb   Entitled   to 
Allege  Eeeoe,  64,  66. 

c)  Pebbcmptions^  66. 

d)  Discebtion    of    Teial 
Cocet^  67-69. 

e)  9^'*B''iONB     OF    Fact, 

VBEDICVB      AND      FIND- 
INGS, 70-87. 

f)  Haemlebb   Beeoe,  88- 
106. 

g)  Waitee  OF  Beeoe.  106- 
112. 

I  (h)  Subsbqubnt    Appeals, 

I  118-115. 

See  also  ExcspnoNSt  Bill  of. 

Appeal  from  Industirial  Board,  see  also  Mastbb  and  Sebvant  83-95. 

L     Pbesbntation  and  Resebvation  in  Tbial  Coubt  of 

Grounds  of  Review. 

1.  ComplainL — Sufficiency, — Waiver  of  Queetian, — ^Where  the  suf- 
ficiency of  the  oomplamt  was  not  chaUenged  below,  all  questions 
relating  to  its  sufficiency  are  waived. 

MUhoUin  v.  Adams,  d76,  378  (1). 

2.  Dvty  of  AppeUanL — ^It  is  the  duty  of  parties  not  satisfied  with 
the  general  findings  to  take  appropriate  action  in  the  trial  court 
to  have  them  amplified.v  - 

Brownatomi  Water,  etc.,  Co.  v.  HewiU,  645, 648  (5). 

3.  Evidence, — AdmiseibUity, — Necessity  of  Ol^ection, — Waiver  of 
Question, — ^The  court  on  appeal  ia  not  called  upon  to  determine 
whether  the  circumstances  and  purposes  for  which  an  abstract  of 
title  was  introduced  in  evidence,  in  an  action  in  ejectment,  were 
such  as  to  render  it  admissible  in  the  absence  of  time^  objection, 
since  the  question  was  waived  by  failure  to  object. 

_       ^  _     .  SuU  V.  Hershman,  388,  390  (2). 

4.  Exclusion  of  Evidence, — Necessity  of  Offer  to  Prove, — ^Exclusion  of 
evidence  presents  no  question  for  review  where  there  was  no  offer 
to  prove,  and  no  statement  b;y  appellant  respecting  what  was 
sought  to  be  proved  by  the  witness  or  what  evidence  he  would 
give  in  response  to  the  question  propounded. 

_  '  Mannix  v.  Cooper,  226. 

5.  Findings, — Motions  to  Strike  Out, — Rulings  on  motions  to  strike 
out  parts  of  a  special  findiujg  of  facts,  and  to  make  the  findings 
more  specific,  are  not  recognized  by  the  Indiana  practice  as  means 
of  presenting  reversible  error,  ana  error  assignea  on  such  rulings 
present  no  question  for  review  on  appeal. 

Oish  V.  St,  Joseph  Loan,  etc,,  Co.,  500,  502  (2>. 

6.  Instructions, — Exceptions. — Sufficiency, — ^An  exception  to  an  in- 
struction dated  and  signed  by  the  trial  jud^  and  showing  that  it 
was  taken  at  the  time  the  instruction  was  given  is  sufficient  undei 
§560  Bums  1914,  {535  R.  8.  1881,  leUiting  to  exeptions  to  in- 
structions. 

ChurchiU  v.  Woodruff,  241,  244  (2). 

II.    Pabtieb. 
See  also  48,  111. 

7.  Determination, — In  determining  who  are  parties  to   the  judg- 
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ment  api)ealed  from,  the  api^ellate  tribuiLal  will  look  throu^  the 
record  to  the  pleadings  and,  if  necessary,  to  the  summons. 

Spangler  v.  Savings  Loan^  etc,,  Co.,  509,  517  (2). 

8.  Determination. — ^Where  intervener  made  a  company  a  party  de- 
fendant to  his  i)etition,  and  the  record  showed  an  appearance  by 
the  company  and  its  receiver,  it  was,  in  fact,  a  party,  even  thou^ 
the  intervener  did  not  intend  to  make  the  company  a  def<raidant 
except  through  its  receiver,  and  did  not  ask  for  summons  upon  it. 

Spangler  v.  Savings  Loan,  etc,  Co,^  509,  518  (3). 

9.  Determinaium, — ^Where  a  company  was  made  a  party  defendant 
by  an  intervening  i)etition,  ana  entered  an  appearance,  though 
not  served  with  summons,  the  fact  that  no  answer  was  filed  by 
such  defendant  will  not  control  affirmative  facts  disclosed  by  the 
records  which  show  that  it  was,  in  fact,  a  party  to  the  action. 

Spangler  v.  Savings  Loan,  efc,  Co.,  509,  519  (4). 

10.  Necessary  Parties. — ^The  finding  and  conclusions  of  law  are  ef- 
fective only  so  far  as  they  are  carried  into  the  Judgment,  and 
only  parties  to  the   judgment  are  necessary  parties  on  «mpeaL 

bpangler  v.  Savings  Loan^  etc,  Co,,  50i9,  519  (5). 

11.  Necessary  Parties. — ^A  judgment  that  intervener  take  nothing 
was  a  jiudgment  against  him  and  in  favor  of  all  the  defendants  to 
his  action,  and  they  were  all  necessaiy  parties  to  his  appeal. 

Spangler  v.  Savings  Loan,  etc,  Co.^  5G&,  519  (6). 

12.  Necessary  Parties. — Where  there  was  a  judgment  that  an  in- 
tervene take  nothing  by  hia  action,  but  the  judgment  against  him 
for  costs  was  in  favor  of  only  part  of  the  defendants,  the  judg- 
ment on  the  merits  would  oontro}  that  for  costs  in  detemining 
who  were  necessary  parties  to  an  appeal,  so  that  all  defendants 
were  necessary  irarties. 

Spangler y.  Savings  Loan^  efc,  Co.,  509,  619  (7). 

13.  Necessary  Parties. — Defendants, — ^Where  intervener  made  a 
company  a  party  defendant  to  his  petition,  he  cannot  on  appeal 
urge  that  it  was  not  a  necessary  par^  below,  and,  therefore,  not  a 
necessary  party  to  an  appeal. 

Spangler  v.  Savings  Loan,  etc,   Co.,  509,  620  (8). 

Ill,     Record. — ^Preparation  and  Contents. 

See  also  54.  '        \  - 

14.  The  identity  of  a  transcript  on  appeal  is  as  essential  as  its  verity 
and  the  absence  of  proof  of  either  is  fataL 

Federal  Union  Surety  Co.  v.  Schlosser,  199,  211  (10). 

15.  Bill  of  Exceptions, — Filing, — Clerk^s  Certificate, — Sufficiency. — 
Where  the  clerk's  certificate  to  the  transcript  showed  that  a  bill 
of  exceptions  containing  the  evidence  was  filed,  but  also  contained 
a  recital  that  such  statement  was  made  on  information  and  belief 
and  that  the  clerk  had  no  memorandum  of  the  filing  nor  any  in- 
dependent recollection  thereof,  such  recital  must  be  regarded  as 
an  int^^ral  part  of  the  certificate,  the  effect  of  which  is  to  destroy 
the  effectiveness  of  the  statement  that  the  bill  was  filed. 

Federal  Union  Surety  Co,  v.  Schlosser,  199,  209  (7). 

16.  BiU  of  Exceptions. — Filing. — Clerk's  Certificate. —  Conclusiveness. 
— ^Where  the  clerk's  certificate  to  the  transcript  insufficiently  show- 
ed the  filing  of  the  bill  of  exceptions,  a  page  within  the  bill  bearing 
a  file  mark  in  the  handwriting  of  the  clerk  cannot  be  accepted  to 
supersede,  contradict  or  supplement  the  clerk's  certificate,  as  the 
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filing  of  a  bill  of  exceptions  cannot  be  shown  on  appeal  by  the  file 

mark  of  the  clerk.  ^^  ^^^ 

Federal  Union  Surely  Co.  v.  Schlosser,  199,  209  (8). 

17  Bia  of  Exceptions.— FUing.— How  Shown.— The  certification  of 
the  trial  judge  with  reference  to  signing,  sealing  and  making  a  bill 
of  exceptions  a  paxt  of  the  record  cannot  supply  the  omission  of  the 
clerk's  certificate  to  the  transcript  to  sufficiently  show  the  filing  of 

Federal  Union  Surety  Co.  v.  Schloaaer^  199,  210  (9). 

18.  Bill  of  Exceptions. — Filing. — Clerk's  CertiJicate^Sufficiency. — 
An  amended  clerk's  certificate  to  the  traijscript  certifjnaig  that  the 
original  bill  of  exceptions  contaming  the  evidence  was  filcni  in  the 
clerk's  office  on  or  about  a  certain  day,  after  it  had  been  siened  by 
the  trial  judge,  but  containing  the  further  recital  that  such  state- 
ments were  made  on  information  and  belief  and  that  he  had  no 
memorandum  of  the  filiTig  in  his  office  nor  any  indei)endent  recol- 
lection thereof,  does  notrumish  a  sufficient  showing  that  the  bill 
was  filed,  since  the  clerk  must,  in  order  to  certify  as  tothefilmg  of  a 
bill  of  exceptions,  have  a  proper  knowledge  of  the  facte,  and,  while 
an  order-book  entry  is  not  Imperative,  einoe  such  fact  may  be 
shown  by  the  clerk's  certificate,  such  an  entry  is  the  better  practice. 

Federal  Union  Surety  Co.  v.  Schloeeer^  199,  202  (4). 

19.  Bill  of  Exceptions. — Evidence. — Statute. — That  the  bill  of  ex- 
ceptions containing  the  evidence  was  filed  either  in  open  court  ot 
in  the  clerk's  office,  as  required  by  §657  Bums  1914,  Acts  1897  p. 
244  must  be  shown  before  the  evidence  will  be  considered  a  i)art 

of  me  record.  ^  ^         ^  _ _  ^ __   ___  ^^^ 

Federal  Union  Surety  Co.  v.  Scfuossert  199,  202  (2). 

20.  BiU  of  Exceptions. — Filing. — How  Shown.--The  filing  of  the 
bill  of  exceptions  may  be  shown  either  by  an  order-book  entry  or 
by  the  certificate  of  the  clerk  to  the  transcript. 

Federal  Union  Surely  Co.  v.  Schlosser^  199,  202  (3). 

21.  Defects  in  Record. — Parties  Taking  Appeal. — That  the  record 
fails  to  identify  which  of  two  def endante  prayed  an  appeal  is  harm- 
less where  tiie  term-time  appeal  was  abandoned,  and  a  vacation 
anneal  properly  perfected  by  both  parties. 

^yv^  y^  F-  /tti;^,  etc.,  R.  Co.  v.  HawHns,  Admx.,  312,  320  (7). 

22.  Defects  in  Record. — Riding  on  Motion  for  New  Trial. — Present^ 
ing  Questions. — ^Where  there  was  a  joint  Judgment  against  two 
defendante  and  each  filed  a  sei>arate  motion  for  a  new  trial,  record 
entries  that  **defendant's**motion  for  anew  trial  was  overruled  and 
the  defendant  excepted,  do  not  identify  the  motion  overruled  or 
the  defendantwhichexcepted,  so  that  an  assignment  of  error  chal- 
lenging the  ruling  on  the  motion  for  new  trial  presente  no  ques- 
tion for  review.  ^      ^^^^ 

Illinois,  etc,  R.  Co.  v.  Hawkins,  Admx.,  SU,  319,  320  (6). 

23.  Praecipe. — Papers  Included. — On  an  appeal  from  a  judgment 
rendered  against  a  i)etitioner  for  appointment  as  executor  of  a  will, 
a  praecipe  oallingf or  a  ^'complete  transcript  of  the  entire  proceed- 
ings, papers  on  nle  and  judgment  in  the  above  entitled  cause," 
i^tes  solely  to  the  proceedings  had  on  appellant's  petition,  and 
does  not  include  the  judgment  Sn  another  action  admitting  the 

will  to  probate.  Sludehaker  v.  Faylor,  175.  182  (2). 
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24.  Praecipe. — ^When  the  praecipe  is  in  writing  i(  beoomes  a  part  of 
the  reooxd  and  the  elerk  oan  only  properbr  oertif y  and  authenticate 
such  parts  of  the  recoxd  as  are  deBimated  therein. 

Studebaker  v.  Fayior,  175, 18g  (i). 

25k  Probate  of  WUl.—SUUtUe8  Oaveming. — ^Proceedings  to  probate 
a  will  are  actions  to  determine  the  property  rights  of  living  per- 
sons^ and  such  proceedings  are  not  unoer  me  decedent's  act,  do 
not  mvoke  the  probate  jurisdiction  of  the  court,  and  an  appeal 
therein  is  governed  bv  the  statutes  regulating  appeals  in  civil  pro- 
cedure and  not  bv  (2977  Bums  1914,  $2^  B.  8.  1881,  <&78 
Bums  1914,  Acts  1913  p.  65,  governing  appeals  growing  out  en  any 
matter  connected  with  decedent's  estate. 

Studebaker  v.  Faylar,  175,  182  (3 1 

26.  Probate  of  WUl, — AppoirUmerU  as  Executor, — Proceedings  to 
probate  a  wul  are  separate  and  distinct  from  a  proceeding  for  the 
appointment  of  an  administrator  or  executor,  so  that  a  judsment 
admitting  a  will  to  probate  is  not  part  of  the  record  on  appeal  from 
an  order  denying  wpointment  as  executor  to  the  i>erson  named  in 
the  win  when  the  judgment  of  probate  has  not  be^  offered  in  evi- 

Studebaker  v.  Faylor,  175,  183  (4). 

27.  Presenting  Quettionefor  Review, — Diaqualification  of  Trial  Judge. 
— Necessity  of  BiU  of  Sxceptions, — ^The  alleged  disqualification  of 
the  trial  judge  to  serve  cannot  be  reviewed  on  apiieal,  where  the 
facts  on  which  it  was  based  are  not  made  part  of  the  record  by  a 
bin  of  exceptions;  and  the  motion  for  a  new  trial  on  that  sround, 
thou^  verified,  cannot  be  made  to  take  the  place,  or  serve  uie  pur- 
pose of  a  bill  of  ^oeptions. 

Drake  v.  Drake,  Adtnx.,  85  ,88  (2). 

IV.    Absignments  of  Erbob. 
See  also  22,  32-47. 

28.  Conclusions  of  Law, — Exceptions. — Questions  Presented, — ^Where 
appellant  excepted  both  jointly  and  eeverally  to  the  conclusions 
of  law,^  anv  error  in  either  of  the  two  conclusions  assigned  as  enor 
is  available,  unless  it  affirmatively  appears  from  the  record  to 
have  been  harmless,  thou^  error  was  not  assigned  to  a  third  con- 
clusion to  which  an  exception  was  reserved. 

Advance  OU  Co.  v.  Hunt,  228,  234  (1). 

29.  Presenting  Questions. — Motion  for  New  TriaL — Grounds, — Si^- 
fidency. — ^Assigning  as  grounds  for  a  new  trial  that  "the  decision 
18  contrary  to  the  evidence,"  presents  no  question  for  review  on 
appeal. 

_  Adam  v.  Board,  etc.,  48^  (1). 

30.  Presenting  Questions — Sufficiency, — ^A  joint  assignm^t'oif  error 
that  the  court  erred  in  overruling  the  "motion  of  these  appellants 
for  a  new  trial"  presents  no  question  for  review  where  no  joint 
motion  for  a  new  trial  was  filed. 

lUinois,  etc,  R,  Co.  v.  Hawkins,  Admx,,  312,  319(5). 

31.  Questions  Presented, — Exhibit, — ^An  assignment  of  error  predi- 
cated on  the  admission  in  evidence  of  an  exhibit,  which  sets  out 
neither  the  exhibit  nor  the  nature  of  the  objection,  presents  no 
question  for  review. 

K.  W.  IgnUion  Co,  v.  OreenmUe  Metal  etc,  Co.,  345,  348  (2)« 
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See  also  49,  50,  106-112. 


V*    Briefs. 


32.  Ahsirdct  ProposiHona. — Questiona  Presented, — ^Mere  abstract 
propositions  in  appellani's  pointsand  authorities  which  are  not  ap- 
plied to  any  parboular  question  presented  by  the  assignment  of 
error  present  no  question  for  review. 

^ BnUa  V.  BriUa,  444,  451  (8). 

33.  Questions  Presented.'^PraposUians^'^Ahstract  Statementtof  Law. 
— Impositions  !n  appellant's  brief  containing  mere  abstract  state- 
ments of  law  or  fact,  and  not  applied  to  any  particular  ruling  or 
action  of  the  court  upon  either  of  the  causes  assigned  for  new  triaL 
inresent  noguestion  for  review. 

K.  W.  Ignition  Co.  v.  ChreenviUe  MeUd^  etc,  Co.,  345,  347  (1). 

34.  Record. — The  court  on  appeal  will  not  search  the  record'tcTfind 
cause  for  reverssJ,  though  it  may  do  so  to  affirm,  and  it  is  the  duty 
of  an  appellant  to  deany  present  the  facts  from  the  record  which 
show  that  the  trial  court  oommitted  harmful  error. 

Richards  v.  Bingham,  420,  422  (1). 


errors,  nor  \o  way  piuiauuiitr  atwusion  or  roung  or  tne  tnal  court 
the  argument  will  not  be   osrutinized  to  supply  the  omission! 
and  no  question  was  presented  unless  the  i>artioular  wording  of  the 
propositions  indicated  with  sufficient  certainly  the  ruling  to  which 
they  were  intended  to  apply. 

Daily  v.  SmUh,  303,  395  (1), 

36.    Sufficiencv. — Waiver  of  Error. — Assigned  enroraaie  waived  by 
appellant's  failure  to  present  them  in  its  briefs. 

^        Liberal  Life  Assurane$  Co.  e.  CooAs,  609, 600  (1). 

37.  Sujficieney. — Presenting  Grounds  of  New  TridL — ^The  mere  state* 
ment  m  appellant's  brief  of  a  groona  of  the  motion  for  a  new  trial 
presents  no  question  for  review. 

Jvdiaaa  UtUitiea  Co.  v.  Wareham^  642. 650  (ll), 

38.  Svfiideney. — Scope  qf  Reoiew. — ^Allef^ed  errors  In  the  admission 
of  evidence  are  not  presented  for  review,  where  api)ellant'8  brief 
does  not  set  out  the  grounds  of  objection,  or  where  the  questions 
discussed  ia-  the  brief  were  not  presented  by  the  motion  &r  a  new 
triaL 

Templer  v.  Thompson,  222,  226  (3). 

39.  Sufficiency. — Waiver  qf  Error. — Erro^  if  any,  in  instructions  up- 
on the  elements  of  damages  is  waived  where  the  question  of  excess- 
ive damages  is  not  presented  by  appellant's  brid. 

Chicago etc.^  B.Co.$. Brown,  126^  138  (11). 

40.  Sufficiency. — Abstract  Propositions  of  Law, — ^The  statement     in 
appellant's  brief,  under  its  pomts  and  authorities,  of  abstract  prop- 
ositions of  law  without  in  any  way  applying  them  to  any  specific ' 
point  or  proposition  involved  !n  any  ruling  of  the  court  arising 
under  the  motion  for  a  new  trial,  present  no  questions  for  review 

American  Rotary  Vahe  Co.  v.  Bowman,  662,  670  (5)! 

41.  Sufidency. — ^Where  appellant's  brief,  under  its  points  and  au- 
thorities, challenges  the  ruling  on  the  demurrer  to  each  paragraph  of 
the  complaint  and  predicates  error  on  this  ruling  only,  all  its  proi)- 
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ositions  will  be  regarded  as  referring  to  the  error,  and  the  brief  is 
sufficient. 

Sked  V.  Prestr-O-Lite  Co.  635, 637  (1). 

42.  Suficiency. — ^Where  anpeUant's  brief  s  do  not  set  out  enough  of 
the  evideiXce  to  permit  the  court  to  determine,  without  reference 
to  the  record,  whether  an  objection  to  a  question  was  tenable,  no 
question  thereon  is  presented  for  review,  since  the  oourt  will  not 
search  the  record  to  reverse  a  cause. 

Indiana  Utilities  Co.  v.  Wareham,  542,  549  (8). 

43.  Waiver  of  Error. — An  assignment  of  error  not  presented  in  ap- 
pellant's bnef  is  waived. 

Federal  Union  Surety  Co.  v.  Schoseer^  199,  201,  (1). 

44.  Waiver  of  Error. — ^Assigned  error  is  waived  by  appeUaat's  fail- 
ure to  refer  to  it  in  the  points  and  authorities  m  ito  brief. 

Indiana  UtUUies  Co.  v.  Wareham,  542,  545  (1). 

45.  Waiver  of  Error. — ^Alleged  errors  not  presented  In  appellant's 
brief  are  waived. 

Shores-Mueller  Co.  v.  Beet^  649,  656  (7). 

46.  Waiver  of  Assignment. — ^Where  api)ellant's  brief  fails  to  direct  a 
point  to  the  assignment  in  its  motion  for  new  trial  that  the  amount 
of  recovery  was  excessive,  such  assignment  is  waived. 

Chesapeake^  etc.,  B.C0.IK  Perry,  53%  541  (6). 

47.  Waiver  of  Error. — ^Where  neitl^er  the  motion  for  a  new  trial  nor 
the  substance  thereof  is  set  out  in  appellant's  briefs,  errors  set  oat 
in  the  briefs  as  relied  on  for  reversal  which  might  have  been  prop- 
erly assigned  as  grounds  for  a  new  trial  cannot  be  considered  on  ap* 
peal,  even  if  assigned  in  the  motion. 

Sowenjoine  v.  NohlesviUe^  etc^  Power  Co.,  292,  295  (3). 

VI.      DiBMISSAU 

See  also  111. 

48.  Omissionof  Necessary  Parties. — ^Where  aoompany^adefendant 
below  and  interested  in  mftintAining  the  judgment  in  its  favor,  was 
not  made  a  party  to  the  api)eal,  the  appellate  court  is  without  pLiis- 
diotion  to  disturb  the  judgment,  and  the  api)eal  must  be  dismissed. 

Spongier  v.  Savings  Loan,  etc^  Co.,  509,  521  (9). 

VII.     Rbhearing. 

49.  Aei0  Points. — ^A  rehearing  cannot  be  granted  on  a  point  not 
made  or  referred  to  in  the  original  briefs. 

Federal  Union  Surety  Co.  o.  Schlosser^  199,  21 1  (11). 

50.  New  Points. — Theory  of  Complaint.— Chanae. — Where  appell- 
ant in  his  original  brief  treated  his  complaint  as  being  based  on  $589 
Bums  1914,  §563  R.  S.  1881,  t^lating  to  indepencfent  actions  for 
new  trial,  he  cannot  contend  for  the  first  time  on  rehearing  that 
the  complaint  is  sufficient  as  a  common-law  action  for  the  relief 
sought. 

McKernan,  Admr.,  v.  Estabrook  Admr.,  212,  221  (7). 

VIII.     Review. 
(A)     Scope  and  Extent  in  General 

51.  AnsTvers  to  Interrogatories. — In  reviewing  the  trial  court's  ruling 
on  a  motion  for  judgment  on  the  interrogatories,  the  court  on  ap- 
peal is  limited  to  a  consideration  of  the  pleadings,  the  interroga- 
tories and  answers  and  the  general  verdict. 

H^keU,  etc..  Car  Co.  v.  Brant,  43^^  428   (2). 
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52.  Answers  to  /nterro^^otoriea.— Although,  in  reviewing  the  ruling 
on  a  motion  for  judgment  on  the  jury's  answers  to  interrogatories, 
the  court  on  appeal  is  confined  to  a  consideration  of  the  pleadings, 
the  answers  to  the  interrogatories  and  the  general  verdict,  it  will 
be  assumed  in  favor  of  the  general  verdict  that  every  supposable 
fact,  properly  provable  under  the  issues,  that  would  in  any  way 
tend  to  support  it,  was  in  fact  proved. 

Merchants,  etc,  ins.  Co.  v.  Richardson,  567,  583  (3). 

53.  Conclusions  of  Law, — Matters  not  Necessary  to  Suvport  Judgment. 
— ^In  an  action  in  rei)levin«  as  the  failure  of  the  trial  court  to  find  a 
fact  essential  to  plaintifTs  recoverv  was  the  equivalent  of  a  find- 
ing against  her  as  to  such  fact,  and  hence  authorized  a  conclusion 
of  law  that  the  law  was  with  the  defendant,  that  part  of  the  con- 
clusion attempting  to  show  title  in  defendant  was  unnecessary  to 
the  support  of  the  judgment  in  his  favor,  and  its  correctness  need 
not  be  aetermined. 

Daay  V.  i8fmi^303,  400  (8). 

54.  Instructions, — Where  the  record  does  not  show  that  excep- 
tions were  taken  to  the  giving  of  an^  instructions,  or  that  they 
were  incorporated  into  a  biU  of  exceptions,  or  that  they  were  filed 
and  made  part  of  the  record  in  any  manner  recognized  by  law,  no 
question  relating  to  the  instructions  is  presented  for  review. 

BrUes  y.  Briles,  444,  450     (6). 

55.  Misconduct  of  Counsel, — Statements  in  Araument, — Cure  hy  With^ 
drawal, — In  an  action  on  a  claim  against  a  decedent's  estate,  where 
the  remark  of  claimant's  counsel,  on  his  argument  to  the  jmy, 
that  "'This  estate  is  valued  at  $4,000  and  this  claimant  should  have 
ii  all,"  was  expressly  withdrawn  and  the  jiury  directed  not  to  con* 
sider  it,  the  misconduct  of  counsel  was  not  reversible  error. 

Campbell,  Admr,,  v.  Langford,  553,  556  (3). 

56.  Overruling  Motion  for  Nonsuit, — It  is  not  error  to  overrule  a 
motion  which  is  not  well  taken  as  a  whole  and  which  asks  relief  to 
which  the  moving  party  is  not  entitled. 

Richards  v.  Bingham,  420,  424  (4). 

7.  Presenting  Questions, — Special  Findings, — Sufficiency  of  Evi- 
dence,— Where  an  essential  fact  found,  whether  expressly  foimd  in 
the  special  finding  of  facts,  or  resulting  from  failing  to  find,  is  not 
supported  hy  any  evidence,  the  question  of  the  correctness  of  such 
finoing  is  raised  bjr  those  groimds  of  a  motion  for  a  new  trial  which 
challenge  the  dicision  as  not  being  sustained  by  sufficient  evidence. 

Daily  v.  Smith,  393,  398  (5). 

88.  Questions  Presented,  —  Complaint, —  Sufficiency,  — Demurrer. 
Under  the  Acts  of  1911  p.  145,  §344,  el,  6,  Bums  1914,  providing 
that  when  a  demurrer  to  any  complaint  ia  filed  on  the  ground  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  a  memorandum  shall  be  filed  therewith  stating  wherein 
such  pleading  is  insufficient,  and  the  parties  so  demurring  shall  be 
deemed  to  have  waived  any  defect  not  so  sx)ecified,  where  defend- 
ants, by  their  memorandum  accompanying  the  demurrer  to  the 
complamt,  raised  no  objection  to  the  sufficiency  thereof  on  the 
ground  that  plaintiffs  right  of  action  depended  on  an  impleaded 
statute  of  another  state,  the  question  was  not  presented  for  review 
on  anneal 

Burnett  v.  Mutual  Life  Ins.  Co,,    280,    285     (4). 
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59.  Riding  an  Demurrer. — ^A  ruling  on  a  demuirer  to  the  complaint 
will  not  authorize  a  reversal  if  the  ruling  can  be  upheld  on  any 
ground. 

Shed  V.  Prest^O-LUe  Co.,  635,  641    (2). 

W.  Ruling  on  Demurrer. — Failure  to  File  Memorandum  of  D^ecU. — 
The  trial  court's  rulins  on  the  demurrer  to  the  complaint  for  in- 
sufficiency of  facts  wm  not  be  reviewed  on  appeal,  where  the  de- 
murrer was  not  accompanied  by  a  memorandum  stating  wherein 
the  compliant  was  instuAoient,  as  reqmred  by  $344  Bums  1914, 
Acts  1911  p.  415. 

Brovmatown  Water ,  etc.,  Co.  v.  Hewitt,  645,  648  (3). 

61.  Ruling  on  Demurrer, — Memorandum. — The  fact  that  the  court 
below  sustained  a  demurrer  to  a  paragraph  of  answer,  although  no 
memorandum  was  filed  therewith,  does  not  of  itself  constitute  re- 
versible error,  since  tJie  court  on  appeal  may  look  beyond  the  mem- 
orandimi,  or  any  ground  stated  therein,  to  uphold  the  ruling  of  the 
trial  court  in  sustaining  the  demurrer. 

Grand  Rapids,  etc,  R.  Co.  v.  Jaqua,  113,   120  (4). 

62.  Ruling  on  Joint  Motion  for  New  Trial. — ^Where  a  joint  motion 
for  new  trial  was  properly  overruled  as  to  one  of  the  plaintiffs,  no 
available  error  is  presented  by  an  assignment  of  error  challenging 
the  motion  on  the  ruling, 

Rooker  v.  Lake  Erie,  etc,  R.  Co.,  521  ,  531    (7). 

63.  Theory  of  Ca8e.—StatuU.—Altho\»^  {9718  Bums  1914,  §6062 
R.  S.  1881  y  relating  to  the  settlement  of  a  partnership  upon  the 
death  of  a  partner,  contemplates  that,  when  more  than  one  ptair 
ner  survives,  all  should  join  in  the  reix>rt,  where,  on  the  trial  of 
exceptions  to  a  report  filed  by  one  or  two  surviving  partners,  the 
trial  court  and  the  parties  treated  the  reix>rt  as  in  substantial  com- 
pliance with  the  statute,  the  court  on  appeal  wSU  so  treat  it. 

TrackweU,  Admr.,  v.  Irvin,  5,  6   (1). 

(B)    Pabtibs  ENTrPLED  TO  Allege  Erbob.  i 

64.  Inetrudions. — Invited  Error. — Defendant  cannot  complain  of  I 
alleged  error  in  an  instmction  where  it  was  based  on  the  same 
theory  as  his  own  counterclaim  and  his  own  instructions,  since  the              I 
error,  if  any,  was  invited. 

Kluge  V.  Ries,  610,  618    (11). 

65.  Trial. — Admission  of  Improper  Evidence  Without  Objection. — 
Consideration. — In  an  action  to  recover  possession  of  land,  where 
an  abstract  of  title  was  introduced  in  evidence  without  objection, 
the  trial  court  was  authorized  to  consider  it,  even  though  objec- 
tionable, in  determining  the  ownership  of  the  land  invc^rad,  and 
it  cannot  be  urged  on  appeal  that  such  evidence  does  not  tend  to 
sustain  the  decision. 

SuU  V.  Hershman,  388,  391  (4). 

(C)     Presumptions. 

66.  Instructions. — Failure^  to  Set  Out  Evidence. — ^Where  api)ellant 
failed  to  set  out  the  evidence  in  its  brief,  the  court  on  appeal  is 
authorized  to  assume  that  the  evidence  warranted  the  giving  of 
an  instruction,  where  such  evidence  would  have  been  admissible 
under  the  averments  of  the  complaint. 

Indiana  Utilities  Co.  v.  Wareham,  542,  551    (I*)- 


INDEX.  717 

APPEAL— Continued* 

(D)    DiscRBTioN  ov  Thial  Coubt. 

67.  Admisnan  of  Evidence. — The  refusal  of  the  trial  court  to  sus- 
tain an  objection  to  a  question  on  the  ground  that  the  matter  had 
been  fully  covered  was  within  the  court's  discretion,  and  the  rul- 
ing on  such  objection  presents  no  error  authorizing  a  reversal. 

Indiana  UtUUies  Co.  v.  Wareham,  542,  549  (9). 

68.  Injunetiana. — Judicial  DiecreUon. — In  acting  upon  applications 
for  injunctive  relief  the  courts  exercise  a  soimd  judicial  discretion, 
andy  unless  there  has  been  an  abuse  of  such  discretion,  jud^pnent 
will  not  be  reversed  on  api>eal. 

Advance  OU  Co.  v.  Hunt,  228,  236  (3). 

60.  Refusal  to  Strike  Out  Evidence. — The  refusal  to  strike  out  an 
answer  to  a  question  on  the  ground  that  it  is  not  responsive,  being 
largely  within  the  discretion  of  the  trial  court,  does  not  constitute 
reversible  error. 

Indiana  UtUities  Co.  v.  Wareham,  542,  549  (10). 

(E)    Questions  of  Fact.  Vbbdicts  and  Findings. 
See  also  2,  5,  10;  51,  52,  57. 

70.  Evidence. — Sufficiency. — Condueivenese  of  verdict. — Where  the 
evidenoeis  not  conclusive,  but  is  eusceptible  of  the  construction 
placed  upon  it  by  the  jury,  though  different  inferences  might  rea- 
sonably oe  drawn  by  persons  eaually  fair  and  reasonabto,  the 
court  on  api>eal  will  not  disturb  the  judgment  for  insufficiency  of 
evidence  to  sustain  the  verdict. 

Liberal  Life  Assurance  Co.  v.  Cook,  599,  601  (2). 

71.  Evidence. — Sufficiency. — The  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  cannot  be  considered  further,  if 

.  there  is  some  evidence  tending  to  support  every  material  fact  uix)n 
which  it  must  rest. 

Kluge  v.  Riea,  610,  616  (7). 

72.  Evidence. — Weight  and  Sufficiency. — In  determining  the  suffi- 
ciency of  the  evidence  to  sustain  a  verdict^  the  court  on  appeal 
cannot  weigh  conflicting  evidence  to  detenmne  its  jxreponderance, 
and  where  there  is  some  evidence  to  sustain  the  verdict  it  will  not 

Shores-Mueller  Co.  v.  Best,  649,  652  (1). 

73.  Evidence. — Weight  and  Sufficiency. — ^Where  questions  raised  by 
a  motion  for  a  new  trial  requue  a  consideration  of  the  evidence,  it 
will  not  be  weighed  by  the  court  on  appeal  to  determine  its  pre- 
ponderance. 

Adam  v.  Board,  etc.,  48,  53  (2). 

74.  Evidence. — Weiqht  and  Sufficiency. — ^Where  there  is  some  evi- 
dence to  support  the  finding  of  the  trial  court,  the  court  on  appeal 
will  not  weigh  the  evidence  and  determine  its  preponderance,  and 
the  finding  below  will  be  accepted  as  conclusive. 

Drake  v.  Drake,  Admx.,  85,  94  (8). 

75.  Evidence. — Sufficiency. — The  decision  of  the  trial  court  will  not 
be  disturbed  on  appeal  for  insufficiency  of  evidence,  if  there  is  any 
evidence  tending  to  support  it. 

SuU  V.  Hershman,  388,  389  (1). 

76.  Evidence. — Weipht  and  Sufficiency. — ^The  court  on  appeal  wiU 
not  weigh  conflicting  evidence,  and  u  there  is  any  evidence  to  sup- 
port the  flnding  below,  the  flnding  will  be  conclusive. 

Dennis  v.  Scanlon,  453,  457  (1). 
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77.  Evidence. — Opening  DeJauU. — In  a  prooeeding  under  {405  Burns 
1914,  ^396  R.  S.  1881,  to  set  aside  a  default  judepient,  where  the 
affidavit  for  opening  the  default  alleged  that  plamtiff  and  his  at- 
torney agreed  that  the  case  would  not  be  tried  on  the  da^  set  for 
trial,  and  plaintiff's  attorney  made  i^davit  to  substantially  the 
same  effect,  plaintiff's  counter  affidavit  that  he  had  no  conversa- 
tion with  defendant's  attorney  and  had  no  agreement  with  him  to 
continue  the  case  did  not  raise  such  a  conflict  in  the  evidence  as  to 
make  the  trial  court's  &iding  conclusive. 

Dennis  v.  ScanUm,  453,  457  (2). 

78.  Evidence, — Sufficiency. — Inferences. — Althouf^h  the  facts  proved 
might  lead  to  different  conclusions,  but  the  tnal  court  has  drawn 
certain  inferences  reasonably  deducible  from  the  evidence,  this 
court  will  not  reverse  the  judgment  for  insufficiency  of  the  evi- 
dence to  prove  tiie  facts  so  mferred. 

Gish  V.  St.  Joseph  Loan.^  etc,  Co,,  500,  607  (4). 

79-  Evidence.— Conflict. — Findings  of  Trial  Court. — Conclusiveness. 
•—In  an  action  in  ejectment  against  a  defendant  claiming  under  a 
conveyance  of  a  fifty-acre  tract  off  of  the  north  end  of  a  half  quar- 
ter section,  where  evidence  that  th^  boundaries  of  'the  tract  were 
pointed  out  to  defendant  by  plaintiff's  authority  and  that  the  boun- 
daries, as  ix)inted  out,  werb  marked  by  fences  and  included  all  the 
end  north  of  a  thirty-acre  tract,  was  not  free  from  conflict,  the 
trial  court's  finding  against  defendant  is  (sondusive  on  appeal, 
there  being  some  evidence  to  sustain  it. 

SuU  V.  Hershman,  388,  392  (6). 

807  '^Evidence.— VerdicL-^The  court  on  appoal  will  not  disturb  the 
verdict  of  ther  jury  on  the  weight  of  the  evidence. 

Tempter  tj.  Thompson,  222,  224  (1). 

81.  Findings. — Absence  of  ^Evidence  frotrT Record. — Presumption.^^ 
In  the  absence  of  the  evidence  from  the  record,  the  court  on  appeal 
must  assume  that  there  was  evidence  to  support  the  trial  court's 
finding  of  fact. 

jCeniTol  Trusty  etc.,  Co.,  Rec.,  v.  Wallace,  629,  634  (3). 

82.  Findings. — Conclusiveness. — In   an   action    in   ejectment,    the 
I  court's  finding  as  to  whether  there  was  an  excess  in  the  half  quarter 

section  was  conclusive  on  api>eal,  there  being  evidence  to  support 
it. 

SuU  V.  Hershman,  388,  393  (8). 

83.  Question  of  Fad. — On  an  appeal  from  a  judgment  for  plaintiff 
on  a  life  insurance  policy,  the  Judgment  cannot,  regardless  of  the 
disposition  of  questions  presented  bv  appellant  relating  to  breach- 
es of  warranties  or  representations,  oe  affirmed  on  the  ground  that 
defendant,  by  unreasonable  delay  in  tendering  back  premiums  paid 
waived  any  right  to  avoid  the  ix)licv  because  of  such  breadies, 
where  the  issue  of  waiver  was  one  of  fact  and  the  reward  does  not 
affirmatively  show  that  the  verdict  was  based  thereon,  or  that  the 
undisputed  evidence  admits  of  but  the  single  inference  that  after 
defendant  learned  the  facts,  or  had  sufficent  notice  to  put  it  on 
inquiry  concerning  the  facts  upon  which  its  rescission  was  based, 
it  did  not  with  reasonable  promptness  rescind  and  tender  back 
the  premiums  received. 

Merchants,  etc.,  Ins.  Co.  v.  Richardson,  567,  575  (1). 

84.  Verdict. — Conclusiveness. — The  court  on  appeal  cannot  disturb 
'  the  jury's  finding  based  on  conflicting  evidence. 

Grand  Rapids,  etc.,  R.  Co.  v.  J  aqua,   113,   122  C7}. 
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85.  Verdict. — Condusivenesa, — A  verdict  for  plaintiff  is  a  finding 
upon  all  material  facts  essential  to  a  recovery,  and  if  there  is  any 
evidence  from  which  such  facts  may  reasonably  have  been  inferred 
b^  the  jury,  the  verdict  will  not  be  disturbed  on  appeal  for  insufK- 
oienoy  of  evidence. 

BrOea  0.  BrOe^,  444,  447   (1). 

86.  Verdict, — Evidence, — Sufficiency, — ^Where  different  inferences 
may  reasonably  be  drawn  from  the  evidence,  and  the  jury  has  found 
the  facts  in  plaintiffs  favor,  a  verdict  is  supported  by  the  evidence. 

BrOes  tr.  BrtZe«,  444,  448   (3). 

87.  Verdict — Evidence, — Sufficiency, — In  determining  the  suf&ciency 
of  the  evidence  to  sustain  a  verdict  for  plaintiff,  the  court  on  ap- 
peal will  not  weigh  conflicting  evidence  but  will  determine  whether 
there  is  evidence  tending  to  supix>rt  all  the  material  allegations 
of  the  complaint,  the  credibility  of  the  witnesses  and  the  weight 
of  the  evidence  being  for  the  jury. 

BrOes  V.  BrOes,  444,  448   (2). 

(F)    Habmlbbs  Ebbob.  ^ 

See  also  Maucious  Pbobbctttion  10. 

88.  Admission  of  Evidence, — In  an  action  for  personal  injuries,  er- 
ror, if  any,  in  admitting  evidence  bearing  only  on  the  nature  and 
extent  of  the  injury,  and  consequently  on  the  measure  of  recovery, 
was  harmless,  where  defendant  on  appeal  waived  its  assignment 
that  the  amoimt  of  reooveiy  was  excessive.. 

Chesapeake,  etc.  R,  Co,  v.  Perry,    532,  541   (7). 

89.  Admission  of  Evidence, — Withdrawal, — ^In  an  action  for  per- 
sonal injuries  sustained  in  a  street  car  accident,  eiror,  if  any,  in  ad- 
mitting a  statement  by  the  conductor  that,  if  the  passengers  '*don*t 
know  enough  to  get  on,  let  them  stay  off,"  was  rendered  harmless 
when  subsequently  withdrawn  and  the  jury  directed  not  to  con- 
sider it. 

Chicago,  etc,,  R,  Co.  v.  Brown,  126, 131  (1). 

00.  Admission  of  Evidence.— StatuU.—TJudet  {407  Bums  1914,  (398 
R.  8.  1881,  providing  that  a  Judgment  ahall  not  be  reversed  for 
technical  errors,  the  erroneous  admission  of  evidence  is  not  grotmd 
for  reversal  where  the  evidence  was  such  that  it  did  not  affect  the 
substantial  rights  of  appellant. 

Tempter  v.  Thompson,  222,  226    (4). 

91.  Admission  of  Evidence. — ^Wheretherewas  other  ttncontroverted 
evidence  oonceming  a  oertain  f act^  the  admission  of  secondary 
evidence  of  a  letter  relating  to  such  fact  was  immateriaL 

Sdngster  v.  Bricker,  409,  414   (3). 

92.  Condusion  of  Law. — In  an  action  in  replevin,  a  conclusion  of 
law  that  the  court  found  that  the  law  was  with  the  defendant,  and 
that  bv  the  terms  of  a  decree  of  divorce  defendant  became  the  own- 
er of  the  proi)erty  in  controversy  and  had  a  right  to  remove  it  from 
a  storeroom  and  was  entitled  to  judgment,  if  the  general  conclusion, 
upon  which  the  Judgment  was  based,  that  the  law  was  with  the 
defendant  was  supported  by  the  facts  found,  no  prejudicial  error 
resulted  from  the  remainder  of  the  conclusion,  wnich  was  unnec- 
essary to  support  the  judgment. 

DaUy  V.  Smith,  393,  399  (6). 

93.  Embodying  Condusion  of  Law  in  Finding  of  Fact. — Treating  a 
conclusion  of  law  as  a  finding  of  fact  is  harmless,  where  the  specific 
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facts  found  warrant  such  a  oonoluaion^  ainoe  the  oourt  would  be 
authorized  to  embody  it  in  the  oonolusiomi  of  law. 

TrackweU^  Admr.^  v.  Irvin^  6, 12  (4). 

94.  Exduaum  of  Evidence, — On  a  wife's  action  against  the  husband's 
parents  for  the  alienation  of  his  affections,  it  was  not  reversible 
error  for  the  trial  oourt  to  exclude  a  question  propounded  to  the 
husband  as  to  what  trouble  he  had  witn  his  wife  on  the  morning 
of  their  separation,  where  he  was  permitted  to  testify  fully  as  to 
his  version  of  his  marital  difficulties. 

_  _  Brilea  v.  Briles,  444,  450  (7). 

95.  Failure  to  make  Findings, — Defendants  were  not  injured  by  the 
failure  of  the  trial  court  to  make  detailed  findings  with  reference 
to  their  answer  of  set-off  and  cross-complaint  containing  the  same 
items  as  their  set-off,  where  the  court  set  off  against  plaintiff's 
claim  all  items  claimed  by  defendants  excepting  seven  dollars. 

Brovmstoum  Water,  etc,,  Co.  v.  Heu;ttt,645,  648  (4). 

96.  Instruction, — In  an  action  for  breach  of  a  contract  of  hh^,  where 
the  evidence  necessary  to  uphold  the  second  or  supplemental  para- 
graph of  the  complaint  would  also  sustain  the  first  naragraph,  de- 
fendant was  not  harmed  by  an  instruction  stating  the  terms  only 
of  the  contract  pleaded  in  the  supplemental  paragraph  of  the  com- 
plaint. 

MilhoUin  v.  Adams,  376,  381  (4). 

97.  Instruction, — ^In  an  action  for  malicious  prosecution  of  a  pro- 
ceeding to  have  plaintiff  declared  a  i)erson  of  unsound  mind,  an 
instruction,  upon  condition  that  the  jury  find  the  other  facts 
made  necessary  by  it,  making  defendant's  belief  as  to  plaintiff's 
insanity  the  only  other  essential  element  of  probable  cause  and 
omitting  any  requirement  that  the  facts  enumerated  should  be 
such  as  would  create  a  belief  of  ^^lult  in  a  man  of  ordinary  prudence 
and  caution,  was  not  prejudicial  to  defendant  where  tne  other 
findings  maae  necessary  by  such  instruction  were  such  as  to  neoes- 
sitate  the  inference  in  the  minds  of  men  of  ordinary  intelligence 
and  prudence  that  plaintiff  was  of  unsound  mind. 

Treloar  v,  Harris,  60,  72  (12). 

98.  Instructions, — In  an  action  on  a  claim  against  a  decedent's 
estate,  an  instruction  that,  if  the  jury  found  that  claimant  made 
his  home  with  decedent,  there  coiud  be  no  recovery  for  board  or 
clothing  furnished  him  by  decedent  without  an  express  contract 
therefor,  even  though  technically  erroneous,  was  harmless,  where 
it  was  imdisputed  that  claimant  lived  with  decedent  as  a  member 
of  her  family,  and  the  facts  and  circumstances  shown  by  the  evi- 
dence clearly  raised  the  presumption  that  the  necessities  furnished 
claimant  were  not  to  be  paid  for. 

CampheU,  Admr,,  v,  Langford,  553,  556  (4), 

99.  Leading  Qiiestions, — Although  the  question,  "State  to  the  jury 
whether  smoe  the  accident  you  have  had  any  trouble  in^tting  rid 
of  ^our  urine,"  may  be  technicalljr  subject  to  the  objection  that  it 
it  IS  leading,  the  error  in  i)ermitting  it  is  of  a  technical  character 
which  will  not  authorize  a  reversal,  in  view  of  §{407,  2221  Bums 
1914,  §§398,  1891  R.  S.  1881,  providing  that  there  shall  be  no  re- 
versal for  technical  error. 

Indiana  UtOiHes  Co.  v,  Wareham,  5^,  548  (7). 

100.  Reusing  Motion  for  Bill  of  Particulars,-— ^rror,  if  any,  in  re- 
fusing a  motion  toBequire  plaintiff  to  file  a  bill  of  particulars  of 
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the  oause  of  action  will  not  justify  a  reversal,  where  the  averments 
of  the  complaint  show  that  the  desired  information  is  equally 
within  defendant's  knowledge. 

Brovmstatm  Water,  etc.,  Co.  v.  Hewitt,  645,  647  (2). 

101.  U^ueal  to  Make  Special  Finding  of  Facts. — ^Where  a  complaint 
in  one  paragraph  sought  a  divorce  and  to  establish  an  interest  in 
real  estate,  and  at  the  dose  <^  plaintiff's  evidence  in  chief  the  trial 
court  sustained  defendant's  motion  to  strike  out  all  evidence  re- 
lating to  property  rights,  and  granted  plaintiff  a  divorce  on  defen- 
fant's  refusal  to  introduce  any  evidence,  but  denied  his  claim  to 
the  property,  the  refusal  of  the  trial  court  uix)n  proper  request  to 
make  a  special  finding  of  facts,  even  if  erroneous,  was  not  prejudi- 
cial to  appellant  and  affords  no  groimds  for  reversal,  since  all  the 
evidence  remaining  in  the  case  related  solely  to  the  issue  of  di- 
vorce upon  which  judgment  was  rendered  in  appellant's  favor. 

Burke  v.  Burke,  3fiL 

102.  Ruling  on  Demurrer  to  Answer, — ^Error,  if  any,  in  sustaining  a 
demurrer  to  a  i)aragraph  of  answer  which  was  merely  an  ai^gumen- 
tative  denial  was  harmless  where  the  facts  pleaded  were  admissible 
under  the  general  deniaL 

Campbdly  Admr.^  v.  Langford^  553,  554  (1). 

103.  Striking  out  Amended  Complaint. — In  an  action  for  personal 
injuries,  the  striking  out  of  a  paragraph  of  complaint,  wnich  at- 
tempted to  anticipate  a  defense  predicated  on  a  written  release, 
was  harmless,  even  if  technically  erroneous,  where  plaintiff  was 
permitted  to  file  an  amended  reply  setting  out  substantially  the 
same  facts^  by  way  of  avoiding  the  effect  of  the  release,  thereby 
tendering  issues  which  would  i)ermit  him  to  introduce  all  of  the 
evidence  which  might  properly  have  been  introduced  under  the 
pleading  stricken  out. 

Bailey  v.  Indianapolis  Abattoir  Co.,  465,  476  (4). 

104.  Sustaining  Demurrer  to  Answer. — ^Where  a  general  denial  is 
pleaded,  no  available  error  is  committed  by  sustaining  a  demurrer 
to  another  answer  which  sets  up  only  such  facts  as  are  admissible 
in  evidence  under  the  general  denial. 

Sowerwine  v,  NoblesviUe,  etc.  Power  Co.,  292,  297  (4). 

105.  Sustaining  Demurrer  to  Plea  in  Abatement. — ^A'plea  in  abate- 
ment, unverified  and  filed  with  other  pleas  in  bar,  setting  up  that  a 
claimant  against  an  estate  was  a  minor  under  the  age  of  twenty- 
one  years  and  that  his  claim  was  filed  without  a  next  mend,  did  not 
comply  with  the  requi|rement  of  §371  Bums  1914,  relating  to  ans- 
wers in  abatement,  and  was  subjeol  to  be  stricken  out  on  motion, 
so  that  defendant  cannot  complain  to  the  ruling  of  the  trial  court 
sustaining  a  demurrer  to  the  plea. 

Campbell,  Admr.^  v.  Longford,  553,  555  (2). 

(Gk)    Waiver  of  Ebbob. 
See  also  3,  36,  39,  43^7. 

106.  Briefs. — Groimds  of  a  motion  for  a  new  trial  are  waived  by  ap- 
pellant's failure  to  present  them  in  his  points  and  authorities. 

Treloar  v.  Harris,  59,  69  (5). 

107.  Evidence. — ^Where  an  employer  appealing  fix)m  a  judgment 
for  injuries  to  an  employe  urges  the  insufficiency  of  the  evidence 
only  as  to  proximate  cause  and  knowledge  of  the  employer  of  al- 
leged defects,  he  impliedly  concedes  its  sufficiency  m  aU  other 
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respects,  including  the  existence  of  the  defective  equipment  as  al- 
leged in  the  complaint,  the  absence  of  contributory  fault  on  the 
part  of  the  emi>loye,  and  the  nonassumption  of  risk  by  him,  except 
as  the  latter  is  involved  in  the  points  urged. 

Standard  Steel  Car  Co.  v.  MarHnecz^  672,  678  (3). 

108.  Evidence, — ^Where  an  employer,  on  an  appeal  from  a  Judg- 
ment for  injuries  to  an  employe,  directs  no  point  to  the  contrary, 
it  should  be  taken  as  conceded,  if  essential  to  the  determination  of 
the  cause,  that  the  evidence  discloses  afiKrmatively  that  the  em- 
ploye did  not  have  knowledge^  actual  or  constructive,  of  the  defects 
complained  of,  and  that  he  did  not  understand  or  appreciate  such 
hazurd. 

Standard  Steel  Car  Co.  v.  Martinecz,  672,  680  ^5). 

109.  Excessive  Damages. — Where  appellant  failed  to  question  the 
amount  of  the  verdict,  in  an  action  for  personal  injuries,  as  being 
excessive,  it  waived  the  objection  that  a  given  instruction  allowed 
the  jury,  in  estimating  damages,  to  consider  aU  facts  in  evidence 
regardless  of  their  relevancy. 

Indiana  UtUiiies  Co.  v.  Warehanif  542,  552  (15). 

110.  Failure  to  Present. — Appellant's  failure  to  include  rulings  on 
demurrers  and  to  dismiss  them  in  their  briefs  waives  all  errors  pro- 
dicated  thereon. 

Sowerwine  v.  NoUesviUe,  etc..  Power  Co,,  29%  294  (2). 

111.  Necessary  Parties. — Jurisdictional  Defecte. — ^Although  apP|^ 
lees,  by  filing  a  petition  for  an  extension  of  time  to  file  bric^,  waiv- 
ed their  right  imder^the  rules  of  court  to  file  a  motion  to  dismiss 
the  appeal,  and  so  far  as  they  could  do  so,  conferred  on  the  appel- 
late court  the  right  to  dispose  of  the  appeal  upon  its  merits,  tiiey 
could  not,  by  such  petition  and  waiver,  confer  upon  the  ai^peUate 
tribunal  jurisdiction  of  a  party  who  was  not  before  ft,  either  as 
appellant  or  appellee. 

Spangler  v.  Savings  Loan,  etc.,  Co.,  509,  517  (1). 

112.  Overruling  Demurrer. — Error  assigned  on  the  overruling  of  a 
demurrer  to  a  special  reply  is  waived  by  failing  to  set  out  the  de- 
murrer or  its  substance  and  in  failing  to  consider  the  question  in  the 

briefs. 

Gish  V,  St,  Joseph  Loan,  ete.,  Co.,  500,  502  (1). 

(H)     Subsequent  Appeals. 

113.  Law  of  the  Case. — The  decision  as  to  questions  presented  on  a 
former  appeal  remain  the  law  of  the  ea^e  through  all  its  subsequent 
stages,  and  the  effect  of  this  rule  cannot  be  evaded  by  amendments 
to  the  pleadings  which  do  not  substantially  change  the  character 
of  the  action. 

Sked  V.  PrestrO-LiU  Co.,  635,  641  (4). 

114.  Law  of  the  Case. — Scope  and  Applicability. — ^Where  oil  a  form- 
er appeal  from  a  judgment  for  plamtiff  in  a  x)ersonalinjury  case, 
there  was  a  reversal  on  the  ground  that  the  evidence  showed  cer- 
tain facts  barring  a  recovery,  but  there  was  no  holding  that  the 
complaint  was  insufficient,  that  decision  is  not  conclusive  of  the 
sufficiency  of  an  amended  complaint  subsequently  filed,  even 
though  its  averments  do  not  differ  materially  from  those  of  the 
original  complaint. 

Sked  V.  Prest-O-LUe  Co.,  635,  642  (5>. 

115.  Law  of  the  Case. — A  holding,  on  an  appeal  in  an  action  for  person- 
al injuries,  that  under  the  issues  as  then  presented  plaintiff  could 
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not  avoid  a  release  set  up  by  defendant  without  returning  the 
money  paid  thereunder  was  the  law  of  the  case  by  which  the  trial 
court  and  the  court  on  appeal  was  bound  in  all  subsequent  pro- 
ceedings, where  the  amendments  or  charges  in  the  pleaoings  were 
not  material. 

Bailey  v.  Indianapolis  Abattoir  Co,,  465,  480  (5). 

APPEARANCE— 

Voluntary,  right  to  dismiss,  discretion  of  court,  see  Dismissal  and 
Nonsuit  2. 

APPLIANCES— 

Defective,  liability  for  injuries,  see  Master  and  Servant  15,  26. 

ARBITRATION  AND  AWARD— 

1.  Agreement  to  Arbitrate. — Revocation  Before  Auwird. — Evidertce, — 
Although  an  agreement  to  arbitrate  may  be  revoked  before  the  re- 
turn of  an  award,  such  revocation  must  be  positive  and  uncondi- 
tional, and  notice  thereof  must  be  given  to  th^  arbitrators,  and  a 
mere  expression  of  regret  contained  in  a  letter  over  the  failure  of 
an  arbitration  while  it  was  still  i)ending,  cannot  be  construed  as  a 
positive  revocation. 

Grand  Rapids,  etc,  R.  Co,  v.  Jaqua,  113,  122  (6). 

2.  Atoard  by  Majority  of  Arbitrators. — Validity. — Where  an  agree- 
ment to  arbitrate  provided  that  each  party  select  an  arbitrator 
and,  if  they  were  unable  to  agree,  those  so  named  should  select  a 
third,  and  that  the  three  should  be  the  arbitrators,  an  award  sign- 
ed by  two  of  the  arbitrators  was  valid,  although  the  agreement  to 
submit  to  arbitration  did  not  specifically  provide  for  a  decision 
by  a  majority,  and  even  an  agreement  that  the  decision  was  to  be 
left  to  the  three  would  not  be  inconsistent  with  a  majority  award 
(Baker  v,  Farmbaugh  (1873),  43  Ind.  240;  and  Byard  v.  Harkrider 
[1886J  108  Ind,  376,  distinguished.) 

Grand  Rapids,  etc,,  R.  Co,  v,  Jaqua,  113,  120  (5). 

3.  Offer  to  Arbitrate. — Acceptance. — What  Constitutes, — Where  plain- 
tiff, who  was  asserting  a  claim  for  damages  against  defendant, 
made  defendant  an  offer  to  arbitrate  and  named  the  number  to 
constitute  the  board  and  the  number  required  to  make  an  award,  a 
letter  from  defendant  stating  that  he  would  be  glad  to  appeal  to 
arbitration  to  settle  the  case  and  that  the  matter  had  been  placed 
in  the  hands  of  its  attorney  for  that  purpose,  if  insufficient  of  it- 
self to  show  an  acceptance,  the  subsequent  acts  of  defendant  in 
selecting  an  arbitrator,  considered  in  connection  with  the  letter, 
clearly  constituted  an  acceptance  of  plaintiff's  offer,  since  an  ac- 
ceptance of  an  offer  need  not  be  formal,  but  any  words  from  which 
an  acceptance  may  be  reasonably  understood,  when  taken  in  con- 
nection with  the  subject-matter  and  the  offer  made,  are  sufficient. 

Grand  Rapids,  etc.,  R.  Co,  v.  Jaqua,  113,  117  (1). 

4.  Resigruxtion  of  Arbitrator. — Validity  of  Award, — Where  two  ar- 
bitrators chosen  by  the  parties,  being  imable  to  agree  upon  an 
award,  selected  a  third  arbitrator  under  the  terms  or  the  arbitra- 
tion agreement,  and  a  majority  award  was  authorized,  the  resigna- 
tion of  one  of  the  original  arbitrators  after  the  notice  of  further 
proceedings  did  not  dissolve  the  board  nor  invalidate  the  award 
subsequently  returned  by  the  other  two,  since,  although  the  grant- 
ing of  authority  to  render  a  majority  award  does  not  dispense 
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with  the  operation  of  the  rule  giving  the  parties  a  right  to  the  pres- 
enoe  and  effect  of  the  arguments,  experience  and  judgment  of  each 
arbitrator  during  the  whole  proceedings,  such  rule  only  means  that 
a  majority  may  not  act  separately  or  secretly  without  giving  the 
minority  a  i^asonable  opportunity  to  participate  in  all  the  proceed- 
ings. 

Grand  Rapids,  etc.,  R.  Co.  v.  Jaqua,  113,  123  (8). 

5.  ReoocaJtion  of  Agreement  to  Arbitrate. — Answer. — Demurrer. — ^In 
an  action  to  enforce  an  award  returned  upon  a  common-law  arbi- 
tration, an  answer  drawn  on  the  theory  of  a  revocation  by  de- 
fendant of  the  agreement  to  arbitrate  to  be  good  against  demurrer 
must  not  only  show  an  express  and  positive  revocation,  but  must 
also  allege  that  notice  thereof,  was  given  the  arbitrators. 

Orand  Rapids,  etc.,  R.  Co.  v.  Jaqua,  113,  119  (3). 

ASSIGNMENT  OF  ERRORS— 

See  Appeal  2S-31. 

ATTORP«:  Y  AND  CLIENT— 

Advice  of  attorney,  probable  cause  for  instituting  action,  see  Mali- 
cious Prosecution  5. 

AUTOMOBILES— 

Crossing  accidents,  contributory  negligence,  see  Railroads  4. 

AWARD— 

See  Arbitration  and  Award. 

Under  Workmen's  Compensation  Act,  see  Master  and  Shrv/nt. 

BELIEF— 

Sufficiency,  to  show  probable  cause,  see  Malicious  Prosecution  7 
8. 

BENEFICIARIES— 

See  Insurance  16-19. 

BENEFITS— 

Acceptance,  effect,  see  Estoppel. 

BILL  OP  PARTICULARS— 

See  Pleading  6. 

Refusal  of  motion,  when  harmless,  see  Appeal  100. 

BILLS  AND  NOTES— 

See  also  Guaranty;  Husband  and  Wife  4. 

1  Negotiable  NoU.— Indorsement.— Consideration.— Proof  by  Pard. 
—Where  one  designated  by  mistake  as  the  payee  of  a  negotiable 
promissory  note  indorsed  it  inblank  without  confliderataon,  and  de- 
R^W  it  to  the  rightful  payee  to  enable  hmi  to  collect  from  the 
maker,  and  the  rightful  payee  turned  the  note  over  to  anotto% 
who  had  full  knowledge  of  the  transaction,  and  such  holder  aftei^ 
wards  obtained  a  new  note  from  the  maker  payable  to  the  py^ 
named  in  the  first  note  and  obtamed  the  payee  s  indorsement  m 
blank  by  representing  that  it  was  merely  to  correct  the  mistake  m 
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the  old  note,  the  indorser  could  show,  in  the  holder's  action  a^^ainst 
him  on  the  new  note,  that  his  indorsement  was  without  considerar- 
tion  and  that  he  was  not  liable,  although  {63  of  the  Uniform  Ne- 
gotiable Instruments  Act  (Acts  1913  p.  120,^  §9089a  et  seq.  Bums 
l014),  provides  that  a  person  placing  his  signature  upon  an  in- 
strument otherwise  than  as  maker,  drawer  or  acceptor,  is  deemed 
to  be  an  indorser,  unless  he  dearly  indicates  by  appropriate  words 
his  intention  to  be  boimd  in  some  other  oapaoity. 

Sangsterv.  BncX;«f,  409, 418  (6). 

2.  Negotiable  Note, — Indorsement, — Consideration. — Ldahility  of  In^ 
doraer, — ^The  indorsement  of  a  party  other  than  the  pa^^ee  or  the 
holder  of  a  negotiable  instrument  requires  a  valid  consideration, 
whether  indorsed  before  or  after  delivery,  although  under  the  Ne- 
gotiable Instrument  Act  (Acts  1913  p.  120,  S9089a  et  seq.  Bums 
1914),  every  person  whose  name  apnears  thereon  fs  deemed  to  have 
become  a  party  thereto  for  value;  but  where  the  note  and  the  in- 
dorsement are  one  transaction  and  simultaneous,  the  considerar 
tion  for  the  note  is  sufficient  for  the  indorsement,  whether  the  in- 
dorser is  re|;arded  as  a  guarantor  or  as  a  joint  maker,  and  even 
though  the  mdorser  did  not  know  the  value  of  that  consideration, 
but  u  the  indorsement  was  made  after  delivery,  a  new  considera- 
tion is  necessary,  unless  made  pursuant  to  a  prior  agreement 
between  the  maker  and  his  creditor  for  such  an  indorsement. 

Sangster  v.  Brieker,  409,  418  (5)« 

BONDS— 

dee  High  WATS  1. 

Construction,  limitation  of  amount,  validity,  statute,  see  Counties 
5,6. 

BOUNDARIES— 

Congressional  Survey. — Scope. — Apportioninent  of  Excess  or  Defi,- 
ciency. — The  rule  that  by  congressional  survey  any  excess  or  defi- 
ciency is  placed  upon  exterior  lots  only  applies  to  lots  in  the  extreme 
northern  and  western  tier  of  quarter  sections  of  a  township,  and 
has  no  application  to  a  quarter  section  located  in  section  No.  15, 
an  interior  section. 

Suit  V.  Hershman,  388,  392  (7). 

BRIEFS— 

See  Appeal  32-47. 

CANCELLATION— 

Of  policy,  rights  of  parties,  see  Insurance  4-7. 

CARE— 

See  Carriers  1,  3;  Highways  2-4;  Negliuence;  Railroads  8. 

CARRIERS— 

See  also  Railroads. 

1.  Carriage  of  Passengers. — Care  Reauired. — It  is  the  duty  of  a  car- 
rier of  passengers  to  exercise  the  highest  degree  of  care  for  their 
safety,  and  afailure  to  discharge  this  duty  is  negligence. 

Chicago,  etc.,  R.  Co.  v.  Brown,  126,  139  (10). 
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CARRIERS— Continued. 

2.  Carriage  of  Passengers, — Injury  to  Ptusenger. — Burden  of  Proof. 
In  action  for  personal  injuries  sustained  in  a  street  oar  accident 
where  the  eviaenoe  showed  that  plaintiff  went  to  a  regular  stop- 
ping place  for  the  accommodation  of  passengers  with  the  intention 
of  boarding  the  car,  and  that  she  signalled  it  to  stop  and  was  thrown 
off  and  injured  while  in  the  act  of  climbing  on  the  steps,  the  burden 
was  on  defendant  to  prove  its  contention  that  plaintiff  was  a  mere 
trespasser  unable  to  pay  fare. 

Chicago,  etc.,  R,  Co.  v.  Brown,  126, 137  (5). 

3.  Carriage  of  Passengers* — Injury  to  Passenger. — Construction, — In 
an  action  for  injuries  sustained  while  attempting  to  board  a  street 
car,  an  instruction  that  it  waa  defendant's  duty  to  stop  the  car  a 
sufficient  len^h  of  time  to  enable  plaintiff,  in  the  exercise  of  due 
prudence  and  care,  to  board  it,  and  failure  to  do  so  was  negligence, 
was  not  erroneous  because  it  made  no  reference  to  whether  plain- 
tiff was  making  a  reasonable  effort  to  get  on  the  car,  or  as  not 
stating  that  the  duty  resting  upon  the  defendant  was  to  afford  the 
injured  person  a  reasonable  opix>rtunity  to  enter. 

Chicago,  etc.,  R.  Co.  v.  Brovm,  126,  138  (6). 

4.  Carriage  of  Passengers. — Injury  to  Passenger, — Action. — Com- 
plaint.— Sufficiency. — In  an  action  against  a  railroad  company  and 
its  switchman  for  death  in  a  train  collision,  a  complaint  alleging 
that,  because  of  the  carelessness  and  negligence  of  the  switchman, 
while  engaged  in  the  discharge  of  his  duties,  in  failing  to  properly 
close  switch,  a  passenger  train  on  which  decedent  was  a  passen|;er 
ran  into  a  siding  and  collided  with  a  line  of  freight  cars,  causing 
decedent  to  receive  fatal  injuries,  is  sufficient  to  charge  defendants 
with  joint  liability. 

Illinois,  etc.,  R.  Co.  v,  Hawkins,  Admx,,  312,  316,  317,  318  (1). 

CASES—  _ 

Cited,  see  p.  vl 

Reported,  see  p.  iii 

Distinguished,  see  Arbitration  and  Award  2;  Master  and  Ser- 
vant 99. 

CERTIFICATE— 

Clerk's  certificate,  sufficiency,  conclusiveness,  see  Appeal  15-18. 

CHANGE  OF  VENUE— 

See  Venue. 

CHARTER— 

Duties  imposed  on  railroads,  delegation,  validity,  see  Railroads  1. 

"CHILDREN"— 

Beneficiaries  under  policy,  construction,  see  Insurance  16. 

CLAIMS— 

Allowance,  i)ower  of  commissioners,  see  Counties  1-3. 

COMMISSIONERS— 

County  board,  allowance  of  claims,  powers,  see  Counties  1-3. 
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COMPENSATION— 

Workmen's,  see  Master  and  Servant. 

COMPLAINT— 

See  Pleading. 

COiyCLUSIONS— 

See  Trial  25,  26. 
CONDITIONAL  SALES— 
See  Sales  6-12. 
CONFIDENTIAL  RELATIONS— 

See  Deeds. 

CONSIDERATION— 

See  Bills  and  Notes;  Contracts;  Executors  and  administra- 
tors 6-10;  Partnership;  Sales  13. 
Retum  of,  avoidance  of  release  agreements,  see  Release. 

CONSTRUCTION— 

See  Contracts;  Insurance  15;  Statutes;  Wills. 

CONSTRUCTIVE  FRAUD— 

See  Deeds. 

CONTRACTORS— 

Independent,  injuries,  liability,  see  Master  and  Servant  30-32. 

CONTRACTS— 

See  also  Arbitration  and  Award;  Bills  and  notes;  Corporations; 
Deeds;  Executors  and  Administrators  5-10;  Injunction;  In- 
surance; Landlord  and  Tenant;  Master  and  Servant  1-3; 
Mines  and  Minerals;  Municipal  Corporations  2;  Partner- 
ship; Railroads;  Release;  Sales. 

1.  Ambiguous. — Construction  Adopted  by  Parties, Where  a  oon- 

tract  is  ambiguous,  the  interpretation  and  construction  given  by 
the  parties  will  be  adopted. 

Int&maiiondl  Harvester  Co,  v.  Haueisenf  355,  360  (5). 

2.  Consideration. — Remiisites. — To  constitute  a  valid  consideration 
'  there  must  be  some  benefit  accruing  to  the  promisor,  or  a  loss  or 

disadvantage  sustained  by  the  promisee. 

TrackweU^  Admr.^  v.  Irvin,  5,   12   (2). 

3.  Construction. — Greater  strictness  is  proi)erly  required  in  the  con- 
struction of  contracts  than  in  the  constructioiv  of  wills,  since  the 
language  used  in  contracts  is  presumed  to  have  been  chosen  be- 
cause it  aptly  and  correctly  describes  the  rights  and  liabilities  of 
the  parties. 

Burnett  v.  Mutual  Life  Ins.  Co.,  280,  285  (2). 

4.  Construction. — Evidence. — Mutual  Acts  of  Parties. — Where  a 
written  contract  is  ambiguous,  evidence  of  the  mutual  acts  of  the 
parties  in  reference  to  its  fulfillment  after  it  was  executed  is  admis- 
sible to  aid  the  court  in  correctly  applying  and  interpreting  the 

instrument. 

International  Harvester  Co.  v.  HaueiseUj  35%.  369  (4). 
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*      CONTRACTS— Continued. 

5.  Conatrttctipn. — Law  Governing, — The  statutes  of  the  state  where 
a  contract  is  made,  which  are  in  force  at  the  time  and  applicable, 
become  a  part  of  the  contract  and  must  be  read  into  it,  except 
where  the  contract  discloses  an  intention  to  depart  therarom. 

Carl  Hagenheck,  etc^  Shows  Co,  v.  Leppert^  201,  267  (6). 

6.  Validity. — Consideration. — Sufficiency. — ^Mere  inadequacy  of  con- 
sideration does  not  invalidate  a  contract,  unless  it  be  so  gross  as  to 
raise  a  presumption  of  fraud,  and  where  the  agreed  consideration 
is  of  an  indeterminate  value,  its  sufficiency  will  not  be  inquired 
into  by  the  courts. 

Trcu:kweUj  Admr.^  v.  7mn,  6,  12   (3). 

7.  ^  Written. — Merger  of^  Oral  Negotiations. — ^All  oral  or  verbal  nego- 
tiations prior  to  a  written  contract  are  merged  therein. 

Intematiorud  Harvester  Co.  v.  Haueisen^  355,  367  (1). 

8.  Written  Warranty. — Parole  Evidence  to  Explain. — AdmissibUity. — 
A  written  warranty  that  a  tractor  was  *VelI  made*^  and  would  ^'do 
good  work'*  was  ambiguous  and  uncertain,  and  in  the  buyer's  ac- 
tion for  breach  of  the  warranty  x>arol  evidence  as  to  the  represen- 
tations made  by  the  seller's  agents  as  to  the  uses  to  which  the 
machine  was  adapted  was  admissible  to  remove  the  uncertainly  in 
the  warranty  ana  to  enable  the  court  to  apply  it  to  the  subject- 
matter. 

International  Harvester  Co.  v.  Haueisen^  355,  367  (2). 

CONTRIBUTOR  Y  NEGLIGENCE^- 

See  Neqlioence. 

CORPORATIONS— 

1.  Agent. — AtUhorUy. — ^A  general  sales  agent  of  a  corporation  who 
effects  a  sale  in  its  behalf  has  the  authority  to  bind  his  principal 
by  the  construction  of  the  contract  of  sale  adopted  by  lum. 

Intemaiional  Harvester  Co.  v.  Haueisen,  355,    370    (6). 

2.  Acts  of  Corporations, — Authority  of  AoerUs, — Pleading  and  Proof 
— ^Although  a  corporation  can  act  only  through  its  duly  consti" 
tuted  M^ents,  ft  is  unnecessary  to  all^  the  authorization  of  any  act 
charged  to  a  corporation  in  a  pleading,  but  it  is  sufficient  to  allege 
that  the  act  in  question  was  done  by  the  corporation,  and  prove 
that  it  was  done  oy  constituted  authority. 

Orand  Rapids^  etc.,  R.  Co.^  v.  Jaqua^   113,  119    (2). 

COUNCILr^ 

Member,  interest  in  city  contracts,  statute,  see  Municipal  Cobpo- 

RATIONS  2. 

COUNTER  AFFIDAVITS— 

See  Venue  3. 

COUNTIES— 

See  also  Hiohwats. 

1.  Board  of  County  Commissioners. — Allowance  of  Claims, — Poiper 
to  Reconsider'. — When  a  board  of  county  commissioners  acts  on  a 
claim  by  allowing  part  thereof  and  rejecting  the  remainder,  it  there- 
by exhausts  its  powers  with  reference  thereto,   and  thereafter  has 
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no  jurisdiction  to  consider  such  claim,  in  whole  or  in  part,  as  orig- 
inaUy  filed  or  refiled. 

Adam  v.  Board,  etc.,  48,^68_(6), 

2.  ^  Claims. — Partial  AUowanee. — Acceptance. — Effect. — ^Whero'plain- 
tiff,  after  completing  the  construction  of  a  county  brid£;e  pursuant 
to  contract,  filed  his  claim  for  the  full  amoimt  of  the  contract 
price  and  the  board  of  county  commissioners  refused  to  accept 
the  bridge  as  not  being  "properly  constructed,  but,  on  the  parties 
entering  into  a  supplemental  agreement  changing  the  plans  and 
specifications,  the  board  allowed  a  part  of  the  cmim  and  disallowed 
•  the  remaindert  and  -plaintiff  accepted  a  warrant  for  that  part 
'  of  I  the  claim  i  so  allowed^  receipting  therefov  aa  part  payment, 
and  thereafter  completed  the  bridge  and,  the  work  being  accepted 
filed  his  claim  for  the  remainder  of  the  contract  price,  but  was  al- 
lowed only  part  thereof,  which  he  refused  to  accept,  he  was  not 
fpreeluded  from  main  tafniTig  an  action  for  thebalance  due  by  reason 
of  his  acceptance  of  the  original  allowance,  since  the  action  of  the 
comity  commissioners  in  malriTiflr  such  allowance  was  not  a  final 
adjudication  of  the  amoimt  due  jihuntiff  for  constructing  the  bridge, 
but  was  merely  a  partial  payment. 

Adam  v.  Board,  etc.,  48,  56,  59  (5). 

SJ-^Claims. — Partial  AUowanee. — Accevtance. — EffecL — ^Where,  after 
the  acceptance  of  a  bridge,  the  board  of  county  commissioners  al- 
lowed less  than  the  amount  of  the  contract  price  in  full  settlement 
of  the  contnMtor's  claim  and  he  accepted  a  warrant  for  the  amount 
allowed,  but  stated  at  the  time  that  he  accented  it  as  i>artial  pay- 
ment only,  which  fact  the  auditor  agreed  to  nave  the  record  show, 
the  contnMtor  waived  his  right  to  recover  the  balance  of  his  claim 
since  where  a  board  of  county  commissionerB  allows  part  of  a  claim 
filed  helore  it  and  disallows  the  balance  thereof^  the  claimant,  in 
accepting  the  amount  allowed,  thereby  waives  his  ri^ht  to  litigate 
in  ration  to  the  balance  rejected;  nor  did  the  auditor  have  any 
authority  to  bind  the  board  of  commissioners  by  any  agreement 
as  to  the  legal  effect  of  the  acceptance  of  the  wanant,  nis  sole  duty 
being  to  deliver  it  in  pursuance  of  the  allowance  made. 

Adam  v.  Board,  etc.,  48,  53,  55  (3). 

4.  Construction   Work. — Treepaaa  on  Lands. — Liability. — ^Where    a 

railroad  was  engaged  in  the  separation  of  grades,  the  county  was 

not  liable  because  its  board  of  commissioners  gave  their  consent 

to  the  railroad's  independent  contractor  trespassing  on  plaintiff's 

land  during  the  progress  of  the  work. 

Booker  v.  Lake  Erie,  etc.,  B.  Co.,  521,  531  (6) 
^—  •  « 

5.  Issuance  of  Bonds. — Validity. — Limiiaiion  of  Amount. — Incident' 
al  Expenses.— StatuU.^\Jnd€fr  §7725d  Bums  1914,  Acts  1913  p. 
604,  aeclaring  it  unlawful  for  any  board  of  coimty  commissioners 
to  issue  bon£,  or  any  other  evidence  of  indebtedness  payable  by 
taxation,  for  the  construction  of  roads  when  the  total  Issue  for 
that  purpose,  including  bonds  already  issued  and  to  be  issued,  is  in 
excess  of  four  x)er  cent,  of  the  total  assessed  valuation  of  the  prop- 
erty of  the  township  wherein  the  roads  are  located,  and  providing 
that  all  bonds  or  obligations  issued  in  violation  of  the  act  shall  be 
void,  bonds  the  amount  of  which  did  not  exceed  four  per  cent,  of 
the  total  assessed  valuation  of  the  township,  were  not  void,  though 
the  total  cost  of  construction  and  all  necessary  expenses  incident 
to  the  proceedings  would  have,  if  included  in  the  amount  for  which 
bonds  were  sold,  exceeded  the  statutory  limitation  of  indebtedness. 
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the  prohibition  of  the  statute  being  against  the  issuanoe  and  sale 
of  bonds  in  an  amount  exceeding  the  limitation  of  indebtedness 
fixed  therein. 

Burget,  Admr.,  v.  Middlestadt,  15,  22  (1). 

6.  High/way  Bonds, — IrregvlarUy  in  Issuing. — Special  Taxes, — 
Enjoining  Collection, — ^The  collection  of  a  8X)ecial  tax  levied  for  the 
payment  of  gravel  road  bonds  cannot  be  enjoined  at  the  instance 
of  a  taxpayer  even  though  the  board  of  county  commissioners  ex- 
ceeded its  authority  in  causing  the  bonds  to  bear  more  than  four 
and  one-half  per  cent,  interest,  since  the  bonds  were  not  wholly 
void  because  of  such  irregularity. 

_ . Burga,  Admr.^  v.  Middlestadtj^S,^  25  J?). 

7.  Highway  Bonds. — Validity. — Rate  of  Interest— Statutes. — ^Under 
§7726a  Bums  1914,  Acts  1911  p.  337,  providing  that  all  county  or 
township  bonds  for  the  purpose  of  building,  constructing  and  pay- 
ing for  free  gravel  roads  shall  be  exempt  from  taxation,  provided 
that  they  do  not  bear  a  greater  rate  of  mterest  than  four  and  one- 
half  per  cent,  and  §7953  Bums  1914,  {5201  R.  8.  1881,  providhig 
that  when  a  rate  of  interest  in  excess  of  that  allowed  by  the  statute 
shall  be  contracted  for,  the  contract  shall  be  void  as  to  such  usur- 
ious interest,  bonds  for  the  construction  of  a  gravel  road  which 
wero  issued  under^  statutory  authority  were  not  whoUy  void 
because  bearing  six  per  cent*  interest,  even  though  the  stih- 
tutes  be  construed  as  limiting  the  rate  of  interest  to  f  oiur  and  one- 
half  per  cent,  and  not  merely  as  requiring  that  the  rate  of  interest 
shall  be  so  limited  in  order  to  render  the  oonds  exempt  from  taxa- 
tion. 

Burget,  Admr.,  v.  Middlestadt,  15, 24  (2). 

COURTS-* 

See  Appeal;  Executors  and  Administrators  3;  Evidence;  Triai*. 

CROSS-EXAMINATION— 

Scope/see  Witnesses  4,  5. 

CROSSINGS— 

See  Damages;  Railroads. 

DAMAGES-* 

See  also  Carriers;  Fraud  8;  Highways  2-4;  Husband  and  Wife  2; 
Injunction  2;  Malicious  Prosecution  3;  Master  and  Ser- 
vant; Railroads;  Sales  3,  5;  Torts. 

1.  Personal  Injuries. — Issues, — Proof. — In  an  action  for  personal 
injuries  sustamed  in  a  crossing  accident^  where  the  complaint  spo- 
oifically  describedoertaininjuriesf  or  which  plaintiff  sought  recovery, 
among  others,  concussion,  contusion  and  laceration  of  the  brain, 
and  that  her  left  ear  was  injured  and  the  hearing:  permanently  im- 
paired, but  not  alleging  injury  to  an  eve,  or  impaument  of  the  funo- 
tion  thereof,  although  plaintiff  could  not  recover  for  impairment 
of  sight  as  a  distinct  injury  because  not  so  alleged,  she  had  a  right 
to  recover  for  brain  laceration,  if  proved,  and,  having  estabUdied 
that  such  an  injury  manifests  itself  only  by  symptoms,  one  of 
which  is  sometimes  impairment  of  sight,  she  was  entitled  to  prove 
that  such  asymptom  existed  in  her  case  as  a  circumstance  tending 
to  show  brain  laceration  covered  by  the  instructions  given. 

Chesapeake,  etc.,  R,  Co.  v.  Perry,  532,  538  (5). 
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DECEDENTS'  ESTATES— 

See  Executors  and  Administrators. 

DEEDS— 

Constructive  Fraudj^^onfiderUioL  RektUonahiv, — Burden  of  Proof. 
— Presumptions, — ^Where  a  father  entrusted  the  transaction  of  his 
business  to  his  son,  and  the  latter,  by  reason  of  his  education  and 
business  ability  and  the  father's  age,  illiteracy  and  declining 
strength,  occupied  the  superior  position  and  obtained  a  substantial 
advantage  through  conveyances  and  leases  from  the  father,  there 
was  a  presumption  of  fraud,  and  the  son  oould  not  retain  the  advan^ 
tage  obtainea  unless  he  showed  thathedealtfairly,  honestly,  gave 
full  and  accurate  information,  took  no  advantage  of  his  confiden- 
tial relation,  and  that  his  father  freely  and  voluntarily  entered 
into  and  carried  out  the  transaction. 

Gish  V.  St.  Joseph  Loan  etc,^  C0.9  500,  507  (5). 

DEFAULT— 

Opening,  evidence,  review,  see  Appeal  77;  duty  of  court,  see  Judg- 
ment. 

DELIVERY— 

As  waiver  of  payment  of  premium,  see  Insurance  2. 

Effect  as  to  consideration  for  indorsement,  see  Bills  and  Notes  2. 

DEMURRER— 

See  Pleading. 

Ruling  on,  review,  see  Appeal  58-61,  102,  104,  105,  112;  Execu- 
tors AND  Administrators. 

dependeJjt— 

Action  by,  under  Workmen's  Compensation  Act,  see  Master  and 
Servant  80,  81,  98. 

DEVISES— 

See  Wills. 

DISCHARGE— 

Wrongful,  damages,  recovery,  see  Master  and  Servant  1-3. 

DISCRETION— 

Of  court,  see  Appeal  67-69;  Dismissal  and  Nonsuit 2;  Executors 
AND  Administrators  5;  Pleading  4. 

DISEASES-^ 

See  Health. 

DISMISSAL  AND  NONSUIT— 

Dismissal  of  appeal,  see  Appeal  48. 

Finding  of  Court, — WhcU  Constitutes, — Dismisscu.-^Statuie, — Re- 
marks of  the  court  made  at  the  close  of  trial  when  it  took  the  case 
under  advisement,  though  indicating  its  intention  as  to  judgment, 
were  not  such  an  announcement  of  the  court's  findings  within  the 
meaning  of  §338  Bums  1914,  §333  R.  S.  1881,  as  to  preclude  a 
proper  motion  by  a  party  to  dismiss  without  prejudice. 

Richards  v.  Bingham,  420,  423   (2). 
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2:  Right  to  Dismiss. — VxAuntary  Appearance. — Discretion  of  CotarL — 
Where  api>ellaiity  who  was  substituted  by  afi^ment  as  a  party 
defendant  in  plaoe  of  an  original  defendant,  intervened  and  also 
filed  an  answer  in  general  denial  to  the  complaint,  his  motion  to 
withdraw  his  faitervention  and  pleadings  and  take  nonsuit  with- 
out prejudice,  filed  i^ter  the  cause  had  been  taken  under  advise* 
ment  was  properly  denied^  notwithstanding  $338  Burns  1914,  §333 
R.  S.  1881,  permitting  a  plaintifF  to  iske  a  nonsuit  without  jpreju- 
dice  at  any  tune  before  Judgment,  shicehelhad  no  absolute  right  to 
withdraw  as  a  party  defendant  to  the  original  suit,  the  court  hav- 
ing at  least  discretionary  power  to  refuse  such  motion  on  the  part 
of  appellant  as  he  had  voluntarily  appeared,  submitted  to  the 
jurisdiction  of  the  court,  filed  his  answers  and  tried  the  case. 

Richards  v.  Bingham,  420,  423  (3). 

DIVORCER— 

See  Appeal  101. 

DOCUMENTARY  EVIDENCE— 

See  Evidence. 

EJECTMENT— 

Evidence. — Suffidency.-^TiUe  ■  to  Land. — In  an  action  to  recover 
possession  chT  realty,  i>arol  evidence,  admitted  without  objection, 
that  plaintiffs  were  the  owners  of  the  entire  east  half  of  a  quarter 
section  prior  to  the  conveyance  of  thirty  acres  off  of  the  south  end 
and  fifty  acres  off  of  the  north  end,  was  stifficient  to  sustain  a  find- 
ing of  plaintiff's  ownership  in  a  narrow  strip  of  land  between  the 
two  trsMsks. 

Suit  V.  Hershman^  888,  391    (5). 

ELECTRICITY— 

Use  of  Highway  by  Electric  Light  Company. — Care  Required. — 
The  fact  that  an  electric  light  company  nad  a  franchise  to  use  a 
iniblic  highway  in  the  construction  of  tnuirimisaion  lines  gave  it  no 
right  to  negligently  expose  the  traveling  public  to  the  dangers  of 
an  oi)en  and  imguarded  post  hole  in  the  road,  since  the  franchise 
was  granted  subject  to  the  primary  use  of  the  highway  for  the  pub- 
lic travel. 

Indiana  Utiliiies  Co,  v   Wareham,  542,  547  f3). 

EMPLOYES-* 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY— 

Actions  under  statute,  see  Master  and  Servant  4-27. 

EQUITY— 

See  Fraud;  Injunction. 

ESTOPPEL— 

See  also  Insurance  3. 

Acceptance  of  BenefUs. — A  party  cannot  accept  a  benefit  based  on 
the  legality  of  an  adjudication  and  thereafter  complain  that  it  is 
erroneous. 

Adam  v.  Board,  etc.,  48,  55  (4). 


INDEX.  733 

EVIDENCE. 


I.    Judicial  Noticb^  1. 
II.    Presumptions,  2. 

III.  Burden  of  PROor. 

IV.  RiLEYANCT,  Materiality  and 

Competency  in  Gener- 

AL«  3. 


v.  Best  and  Secondary  Bti- 

DENCE,  3-6. 

yi.    Admissions,  7,  8. 
VII.     Documentary  Bvidbnce,  0. 
VIII.    Parol    and    Extrinsic    Byi- 

DENCE. 

IX.    Opinion  Byidencb,  10. 

See  also  Witnebsbs. 

Review  of  rulings  as  to  admission  of  evidence,  see  Appeal  3,  4,  38, 
42,  57,  6S^7,  94,  99.  ^ 

Evidence  in  i>articular  actions  or  proceedings  and  rulings  thereon, 
see  also  the  specific  subjects. 

Reception  of  evidence,  see  Trial. 

Newly-discovered  evidence  grounds  for  new  trial,  see  New  Trial. 

I.    Judicial  Notice. 

1.  Riiles  of  Industrial  Board. — Plea  in  Abatement. — The  court  on 
appeal  cannot  take  judicial  knowledge  of  the  rules  of  procedure 
prescribed  bv  the  Industrial  Board,  so  that  error  assigned  on  the 
overruling  or  a  plea  in  abatement  presents  no  question  for  review, 
where  no  rule  permitting  the  filing  of  such  plea  has  been  brought 
into  the  record. 

Carl  Hagenheck^  etc..  Shows  Co.  v.  Leppert,  261,   269  (10). 

II.    Presumptions. 

See  also  Deeds;  Husband  and  Wife  3. 

2.  Knowledge  of  Law. — One  instituting  a  proceedings  under  {3691 
et  aeq.  Bums  1914,  §2842  et.  eeq.  R.  S.  1881,  to  determine  whether 
anotner  is  insane  and  entitled  to  treatment  in  a  state  hospital  for 
the  insane,  is  chargeable  with  knowledge  of  the  provisions  and  pur- 
poses of  the  statute. 

Trdoar  v.  Harris,    59,  79   (16). 

III.    Burden  of  Proof. 

See  C arriers  2;  Deeds;  Master  AND  Servant  2»  3,  56,  67;  Rail- 
roads 9. 

IV.    Relevancy,  Materiality  and  Competency  in  General. 

3.  Admissibility. — Res  Gestae. — ^In  an  action  on  a  contract  of  guar- 
anty in  which  defendant  guarantors  filed  pleas  of  non  est  factum, 
where  the  principal  had  testified  that  the  contract  was  sisned  by 
one  of  the  defendants,  testimony  by  such  defendant  that  the  prin- 
cipal, on  the  occasion  mentioned,  had  presented  to  him  for  his  sig- 
nature a  paper  which  he  represented  to  be  a  recommendation,  was 
properly  admitted  as  a  piurt  of  the  res  gestae  of  the  transaction  in- 
volved as  bearing  on  the  identity  of  the  contract  in  suit. 

Shores- Mueller  Co.  v.  Best,   649,  654   (4). 

V.     Best  and  ISecondary  Evidence. 

See  also  Appeal  91. 

4.  Secondary  Evidence.r-^opy  of  Written  Contract. — Admissibility. — 
Loss  of  Original. — Proof. — Sufficiency. — In  an  action  based  on  a 
written  contract  for  the  conveyance  of  real  estate,  proof  that  the 
contract  was  left  with  plainti£rs  attorney  who  subsequently  died, 
and  t^t  a  thorough  search  of  his  oflftce  and  personal  effects  failed 
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to  locate  it,  was  suffioient  to  render  a  copy  admissible  in  evidence 
e8i)eciaLly  as  the  execution  of  the  original  was  not  denied. 

Johnson  v.  Jordan^  110,  112  (2). 

6.  Secondary  Evidence, — Admissibility. — Question  for  CourL-^ 
Whether  the  proof  of  the  loss  of  a  written  instrument  is  sufficient 
to  warrant  the  admission  of  secondary  evidence  is  a  question  for 
the  court. 

Johnson  V.  Jordan^  110,  112  (1). 

&  Secondary  Evidence. — Admissibility. — Contents  of  Letters. — ^In  an 
action  on  a  promissory  note,  where  a  witness  had  previouslv  testi- 
fied that  he  had  searched  the  places  where  he  usuallv  kept  lett^^, 
and  could  not  find  a  certain  letter,  and  it  appeared  that  the  writer 
did  not  keep  a  copy,  it  was  not  error  to  x>crmit  the  witness  to  tes- 
tify as  to  the  contents  of  the  missing  letter. 

Sangster  v.  Bricker,  409,   413   (2). 

VI.    Admissions. 

7.  Explanation. — In  an  action  on  a  contract  of  guaranty, 
where  it  appeared  from  the  evidence  that  defendant  guarantor's 
attorney  had  written  a  letter  to  plaintiff's  attorney,  which 
might  have  been  construed  as  an  admission  against  defendants,  as 
to  the  execution  of  the  instrument,  testimony  by  such  attorney 
that  he  informed  the  manager  of  a  collection  bureau  which  had  the 
claim  for  adjustment  that  the  guarantors  denied  execution  of  the 
contract  was  admissible  to  explain  the  implied  admission. 

Shore^MudLer  Co.  v.  Best,  649,  656  (6). 

8.  ExplaruUions. — ^In  an  action  on  a  contract  of  guaranty,  where, 
after  defendant  denied  executing  the  Instrument,  plaintiff, 
for  the  purpose  of  showing  an  implied  admission,  introduced 
in  evidence  its  letter  to  him,  oontaming  a  statement  that  the 
principal  on  whose  contract  he  was  a  guarantor  was  accomplish- 
ing little  in  the  way  of  sales,  and  defendant's  replv  to  such  letter, 
which  did  not  deny  that  he  was  a  guarantor,  defendant  was  en- 
titled to  testifv  as  to  his  understanding  of  the  word  "guarantor" 
as  used  in  the  letter. 

Shores-Mueller  Co.  v.  Best,  649,  655  (5). 

VII.     Documentary  Evidence. 

9.  Value  of  Corporate  Stock. — Tax  Assessment  of  Corporation. —  In 
an  action  for  fraud  predicated  on  misrepresentation  of  the  value  of 
corporate  stock  disposed  of  to  plaintiff,  the  record  of  the  ooimty 
board  of  review  relating  to  its  action  in  assessing  the  corporation 
whose  stock  was  disposed  of  is  admissible. 

Kluge  V.  Bies,  610,  619  (13). 

VIII.    Parol  and  Extrinsic  Evidence. 

To  prove  title,  sufficiency,  see  Ejectment, 

To  explain  written  warranty,  admissibilitj',  see  Contracts  8. 

Indorsement  of  negotiable  note  without  consideration,  x^^iol  evidence, 
admissibility,  see  Bills  and  Notes  1. 

Construction  of  contract,  proof  of,  by  mutual  acts  of  parties,  see 
Contracts  4. 

IX.     Opinion  Evidence. 

10.  Witnesses. — Condusiona. — Striking  Out. — In  an  action  on  a  con- 
tract of  guaranty,  where  defendant  guarantors  filed  answers  of 
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non  est  factum^wheTe  a  witness,  in  response  to  a  question  whether 
one  of  the  defendants  had,  on  a  oertamoocasiony  denied  his  signa- 
ture to  the  contract,  or  stated  that  it  hadbeenaltei^dor  chang^in 
any  way  since  hesigned  it,  answered,  ''No,  he  did  not,  although  I  do 
not  remember  that  he  e^ressly  admitted  signing  it,  he  in  no  wav 
signified  that  it  was  not  nis  contract,"  that  part  of  the  answer  fol- 
lowing the  negation  was  properly  stricken  out  as  being  a  conclu- ' 
sion,  and  not  resi)onsiye  to  the  question. 

Shores-Mtieller  Co.  v.  Best,  649,  652  (2). 

EXCEPTIONS,  BILL  OF— 

See  also  Appeal  15-20. 

EXECUTORS  AND  ADMINISTRATORS— 

See  also  Appeal  25,  26;  Wills. 

1.  Appointment  of  Executor, -Objections  to  A'ppliccUion, — Demurrer,- 
Effect, — ^Written  objections  to  an  application  for  appointment  as 
executor  stand  as  the  answer  thereto,  and  the  demurrer  to  such 
objections  admits  the  truth  of  the  averments  therein  made. 

Stvdehaker  v.  FayUn^  175,184  (6). 

2.  Appointment  of  Executor, — Competency, — Determination. — Rvl~ 
ing  on  Demurrer.— Effect,— JJh&qt  52737  Bums  1914,  §2222  R.  S. 

^  1881,  providing  that  no  x)er8on  shall  be  deemed  competent  to  serve 
as  an  executor  who  at  the  time  of  application  for  letters  shall  be  ad- 
judged by  the  coiui;  incompetent  to  discharge  the  duties  of  execu- 
torby  reason  of  improvidence  or  other  incapacity,  the  overruling 
by  the  trial  court  of  the  demurrer  to  the  written  objections  to  the 
appointment  of  the  x)er8on  named  in  the  will  as  executor  was  an 
adjudication  that  the  facts  alleged  in  such  objections  showed  that 
person  to  be  incompetent,  or  incapacitated. 

Studebaker  v.  Faylor,  175,  184  (7). 

3.  Appointment  of  Executor. — Designation  in  WiU. — Effect. — Objec- 
tions to  Appointment. — Duly  of  Court, — The  fact  that  a  petitioner 
was  named  executor  in  the  will  was  only  prima  facie  evidence  of 
his  ri|;ht  to  the  appointment,  and  the  court  had  the  power,  and  it 
wa^hisduty,  to  refuse  to  appoint  him,  if  the  facts  alleged  in  writ- 
ten objections  to  the  appointment,  taken  as  true,  showed  that  the 
applicant  was  incompetent  or  incapacitated  to  properly  discharge 
iae  duties  devolving  upon  the  executor. 

Studebaker  v.  Faylor,  175,  184  (9). 

4.  Appointment  of  Executor, — Application. — Sufficiency, — It  was  not 
reversible  error  for  the  trial  court  to  overrule  motions  to  strike  out 
or  to  make  more  specific  objections  to  the  appointment  as  executor 
of  the  person  named  in  the  wiU,  where  the  objections  charged  that 
after  the  execution  of  the  will  the  executor  by  fraud  and  un- 
due influence  and  without  consideration  obtained  from  testatrix  a 
certain  tract  of  land  and  immediately  after  her  death  entered  into 
possession  thereof,  that  thereafter  the  heirs  and  legatees  obtained 
a  judgment  that  he  liad  no  right  or  title  in  such  real  estate,  that 
he  had  committed  waste  on  the  land  and  appropriated  the  rents 
and  profits  thereof,  and  was  indebted  to  the  estate  and  beneficiaries 
in  a  large  amount,  that  he  was  an  intermeddler,  and  that  a  feeling 
of  distrust  and  antagonism  existed  between  him  and  the  heirs,  de- 
visees and  l^iatees. 

Studebaker  v.  Faylor,  175,  183  (5). 
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5.  Competency  to  Serve.^ Determination. — Discretion  of  CovrL— -The 
determinationof  the  oompetenoy  and  fitness  of  a  person  to  a6t  as  ex- 
eeutor  is  within  the  sound  judicial  discretion  of  the  court  having 
the  powor  to  appoint,  and  its  action  is  subject  to  review  only  where 
the  decision  is  clearly  erroneous  and  the  discretion  has  been  abused. 

Studebakerv.  Faylor^  175, 184  (8). 

6.  Compensation. — Aareements. — Adequacy  of  Consideration. — ^Where 
there  was  some  legal  consideration  for  an  apreement  by  an  admin- 
istratrix to  serve  without  compensation,  which  was  accepted  by  her 
at  the  time  as  satisfactory,  it  will  be  adjudged  a  sufficient  consid- 
eration and  the  contract  is  binding,  regardless  of  the  value  of  the 
services,  and  though  the  labor  may  have  been  more  arduous,  and 
the  work  more  vexatious  than  anticipated. 

Drake  v.  Droke,  Admx.,  85,  93  (7). 

7.  Compensaiion. — Appoinimeni.—--Consideraiion. — Waioer  of  Ob" 
jectuAis  to  AvpointmerU.^~The  waiver  by  heirs  of  a  decedent  of  the 
right  to  maKc  objections  to  the  appointment  of  one  applying  for 
letters  of  administration  was  a  valid  consideration  for  her  agree- 
ment to  serve  withoutoomx)enBation''although  the  objections  were 
such  as  would  not  necessarily  have  defeated  her  appointment. 

Drake  v.  Drake^  Admx,,  85,  92  (6). 

8.  Compensation. — Agreements. — Consideration. — ^Where"one  is  about 
to  apply  for  letters  of  administration,  a  contract  not  to  charge  for 
services  must  be  based  on  a  valid  consideration  to  be  binding  on 
the  applicant.  < 

Drake  v.  Drake^  Admx.<,  85,  92  (5). 

9.  Compensation. — Agreements. — Consideration. — Waiver  of  Objec- 
tions to  Appointment, — ^Where  there  were  two  other  heirs  of  dece- 
dent of  the  same  class  as  an  applicant'  for  letters  of  administration^ 
as  r^^ds  priority  of  the  riKht  to  administer  the  estate  as  specified 
by  statute,  the  foregoing  of  their  xieht  to  contest  the  applicant's 
appointment  was  an  adec^uate  consiaeratioh  for  her  agreement  to 
serve  without  compensation. 

Drake  v.  Drake,  Admx.,  85,  91  (4). 

10.  Compensation. — Agreements. — Force  and  Effect. — ^Although  an 
agreement  by  an  administratrix  not  to  charge  for  her  services  ia 
not  binding  on  the  court,  she  may  bind  herself  by  such  an  agree- 
ment. 

Drake  v.  Drake,  Admx.,  86,  90  (3). 

FELLOWSERVANTS— 

Negligence,  injuries,  liability,  see  Master  and  Ssbvant  11,  13,  25, 
26. 

FINDINGS— 

See  Appeal  70-87;  Trial. 

FIRE  INSURANCES— 

See  Insurance. 

FIXTURES— 

1.  Trade  Fixtures  as  Personal  Property. — ^Trade  fixtures,  purchased 
by  a  tenant  engaged  in  the  cancLy  and  ice  cream  business,  and  plac- 
ed by  him  at  ms  own  expense  in  a  leased  room  with  the  consent  of 
the  landlord,  all  being  of  such  a  character  that -they  could  be,  and 
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were,  removed  without  any  material  damage  to  the  realty,  were 
personal  property. 

Central  Tru8t,  etc.,  Co.,  Rec.,  v.  Wallace,  630,  634  (4). 

2.  Right  of  Removal, — Intention  of  Parties. — The  relation  of  the  par- 
ties and  the  intention  of  the  party  making  an  annexation  of  fix* 
tares  is  imi)ortant  in  determining  the  character  of  the  property, 
for,  as  a  general  rule,  the  jMurties  immediately  concerned  may,  by 
agreement  between  themselves,  manifest  their  purpose  that  the 
property,  although  it  is  to  be  annexed  to  the  real^,  shall  retain  its 
oharaoter  of  personalty,  and  the  right  of  remoyal,  which  may  be 
inferred  from  the  acts  and  dealings  of  the  parties,  of  itself  would 
place  upon  Buch  property  the  character  and  Btamp  of  personal 
property. 

Central  Trust,  etc,  Co.,  Rec,  y.  WdOace,  629,  634  (5). 

FOREIGN  LAWS-- 

Necessity  of  pleading,  see  Statutes  2. 

FORFEITURE— 

See  Ikbttsancb  5,  6. 

FRANCHISES—  , 

Use  of  highway,  care  required,  see  ELscTRicmr. 

FRAUD— 

See  also  Deeds;  Release  4. 

1.  Actions. — Represent€Uions  of  Value. — Representations  of  value 
may,  under  certain  circumstances,  amount  to  afiBrmations  of  facts 
and  afford  the  basis  of  an  action  for  damages  for  fraud  and  deceit. 

Klune  V.  fiie«.  610,  615  (3). 

2.  Actions. — False  Represeniatums  of  Value. — Evidence. — Sufficienq^* 
— ^In  an  action  for  fraud  in  the  sale  and  exchange  of  certain  corpo- 
rate stocks,  evidence  showing  that  defendant  falsely  represented 
that  certain  shares  of  stocks  which  he  offered  in  trade,  were  pre- 
ferred stock  bearing  seven  per  cent,  interest  semi-annually  and  was 
''worth  doUax  for  dollar"  and  would  be  redeemed  by  the  company 
at^any  time,  that  the  company  was  venr  prosperous  and  its  proa- 
uct  in  widespread  and  general  use,  and  that  plaintiff,  having  no 
knowledge''as  to  the  value  of  the.stock|'relied  on  such  false  represen- 
tation, is  sufficient  to  support  a  verdict  for  plaintiff. 

Kluge  V.  Ries,  610,  617  (8). 

3.  Actions. — Instructions. — Representations. — ^In  an  action  for  fraud 
in  the  sale  and  exchange  of  corporate  stock,  where  plaintiff  had  no 
knowledge  of  the  value  of  the  stock  offered  in  exchange  by  defend- 
ant and  the  latter  made  representations  as  to  its  value  as  a  matter 
of  ract,  an  instruction  that  evenr  contracting  party  has  a  right  to 
rely  upon  the  representations  of  the  other  party,  as  a  basis  of  the 
contract,  as  to  the  value  and  condition  of  the  property,  provided 
that  sucn  other  person  does  not  know  through  other  sources  the 
true  value  of  the  property  and  the  representations  are  not  obvious- 
ly false,  was  not,  in  view  of  the  issues  and  evidence,  misleading 
or  hamifuL 

Kluge  y.  Ries,  610,  618  (9). 

4.  Actions. — Jury  Questions. — Representations  of  Value. — ^Whether 
a  Bella's  representations  as  to  value  are  mere  expressions  of  opin- 
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ion  or  aiBrmatioiiB  of  fact  to  be  relied  on  is  a  question  of  fact  for 
the  Jurv,  and  cannot  be  determined  as  a  matter  of  law,  unless 
the  eviaenoe  authorizes  but  a  single  inference. 

_Kluge  V.  jRuw,  610,  616  (4). 

5.  Contracts. — Representations  of  Facts, — A  contracting  party  may 
rely  on  the  express  statement  by  the  seller  of  an  existing  fact, 
wli^re  he  does  not  know  the  statement  to  be  untrue  and  it  is  not 
obviously  false. 

Kluge  V.  Ries,  610,  615  (2). 

6.  Actions. — Representations  of  Value, — ^Where  a  seller  nut^lHTig  rep- 
resentations as  to  value  assumes  to  have  special  knowledge  of  the 
value  of  the  property  and  the  vendee  is  ignorant  of  its  value,  and 
such  fact  is  known  to  the  seller,  who  also  knows  the  vendee  relies 
upon  his  judgment  and  good  faith,  the  representations,  if  falsely 
made,  may  furnish  the  basis  of  an  action  for  fraud. 

Kluge  V.  Ries,  610,  616   (5). 

7.  *  Actions, — Revresentations  of  Value, — ^Where  representations  of 
value  are  frauaulently  made  by  the  seller,  and  the  buyer  is  hi  Ig- 
norance of  the  truth,  and  is  induced  to  forbear  inquiries  which  he 
otherwise  would  have  naade,  and  damages  ensue,  the  seller  may  be 
held  liable  therefor.  K 

Kluge  V.  Ries,  610,  616   (6). 

8.  *  Actions, — Punitive  Damages, — Fraudulent  Representations, — ^In  an 
action  for  fraud  in  the  sale  and  exchange  of  corporate  stock,  an  fai- 
struction  authorizing  the  jury  to  assess  punitive  damages  was  prop- 
er, where  it  appeared  that  defendant  s  misrepresentations  were 
wantonly  and  maliciously  made  and  that  the  alleged  fraud  was  in- 
tentionally committed. 

_.  Kluge  y.Ries,  610,  618   (12). 

9.  Representations  of  Value. — ^Mere  representations  as  to  value, 
standing  alone,  are  ordinarily  regarded  as  opinions  and  not  as  af- 
firmations of  existing  facts  to  be  relied  on  as  to  the  basis  of  a  con- 
tract. ► 

Kluge  vRies.  610,  615   (1). 

FRAUDS,_STATUTB  OF— 

10  Leases. — Renewals. — ^A  lease  for  five  years,  giving  the  privilege 
of  a  renewal  for  a  like  term  at  the  lessee's  election,  is  not  unenforce- 
able in  the  absence  of  a  new  lease  for  the  renewal  period  as  being 
in  violation  of  the  statute  of  frauds,  since  on  the  tenant's  election 
to  be  bound  for  the  additional  term,  the  original  lease  fixed  the 
rights  of  the  parties  and  satisfied  the  requirements  of  such  statute. 

Thurston  v.  F,  W,Woolv?oHh  Co,,  26,  36  (4). 

GUARAHTY— 

See  also  Bills  and  Notes. 

1.  Action. — Plea  of  Non  Est  Factum. — Witnesses, — Cross  ExanUnO' 
lion. — Scope. — In  an  action  on  a  contract  of  guaranty,  where  de- 
fendant guarantors  filed  answers  of  non  est  factum,  cross-examina- 
tion of  the  principal,  who  had  testified  that  defendajits  signed  the 
contract,  as  to  his  knowledge  of  its  contents  was  permissible  in 
order  to  enable  the  jury  to  determine  whether  the  instrument  ap- 
pearing in  evidence  was  the  instrument  which  lie  witness  claimed 
defendents  signed,  since  a  change  in  the  contract  after  it  had  been 
signed  would  uphold  the  answers. 

Shores-Mudler  Co.  v.  Best,  649,  653  (3). 
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HARMLESS  ERROR— 

See  Appeal  8&-105. 

HEALTH— 

County  HeaUk  CommUaioners.^^tmUiguyus  Diaeaaes. — Indigent 
Persons. — Empiownent  of  Physician. — Liability  of  County. — Status 
tes.—Vnd0r  §7605  et  seq.  Bums  1914,  Aots  1909  p.  342,  relating  to 
the  appointment,  powers  and  duties  of  county  health  commission- 
ers, ttie  act  of  a  county  health  commissioner  in  appointing  a  phy- 
sician to  care  for  and  treat  persona  afflicted  with  smallpox  and 
auarantined,  is,  in  the  absence  of  connivance  or  fraud,  binding  on 
he  county  and  it  may  be  held  liable  for  services  rendered,  and  the 
fact  that  the  patients  are  indigent,  or  that  there  is  a  township  phy- 
sician, is  immaterial,  and  the  county's  liability  is  not  affected  by 
§9746  Bums  1914,  Acts  1901  p.  233,  providing  that  township  trus- 
tees shall  promptly  provide  medical  and  mirgi^  attendance  for  the 
poor. 

Board,  etc.  v.  Kime,   620. 

HIGHWAYS^ 

Bonds,  issuance,  irregularity,  enjoining  collection,  see  Counties  6 

7, 
Use  by  public  service  company,  care  required,  see  Electricity. 

1.  Improvement. — Contractor's  Bond. — Liability. — Riqhts  of  MatO" 
rialman. — Statute. — ^A  materialman  furnishing  gravel  to  a  contrac- 
tor for  a  highway  improvement  can  recover  on  the  bond  of  the 
contractor  executed  under  §7723  Bums  1914,  Acts  1905  p.  556, 
and  conditioned  that  the  bond  shall  be  for  the  benefit  of  any  i)er- 
son  suffering  loss  or  damage  by  reason  of  the  contractor  failing  to 
pay  for  labor  or  material. 

Huffman  v.  State,  ez  rel.,  105,  107  (1). 

2.  Injuries  to  pedestrian. — Action. — Instructions. — Contributory  Nep^ 
ligence.^Jji  an  action  for  personal  injuries  sustained  by  plaintiff 
stepping  in  an  unguarded  hole  in  a  puollq  highway,  an  instruction 
that,  if  plaintiff  was  ignorant  of  defects  in  the  lughway,  and  the 
traveled  portion  thereof  was  muddy  and  the  sides  covered  with 
grass  and  sod,  then  it  was  not  negligence  for  her  to  travel  along 
the  side  of  the  highway,  was  a  correct  statement  of  the  law,  and 
the  fact  that  such  instruction  ignored  some  other  features  of  plain- 
tiff's alleged  contributory  negligence  did  not  make  it  erroneous. 

Indiana  Utilities  Co.  v.  Wareham,  542,  560  (13)i 

3.  Injuries  to  Pedestrian. — Care^  Required. — Instruction. — In  an  ao- 
tion  for  personal  injuries  sustained  by  plaintiff  stepping  into  a  hole 
in  a  pulmc  highway,  an  instruction  that  a  person  traveling  along 
the  highway  is  not  required  to  keep  his  eyes  upon  the  ground,  but 
only  to  make  such  use  of  his  faculties  as  would  a  reasonably 
prudent  person  under  the  circumstances,  was  correct. 

Indiana  UtUUies  Co.  v.  Wareham,  542,  552  (16). 

4.  Injuries  to  Pedestrian. — Action. — Instructions. — Invading  Pro^ 
vince  of  Jury. — In  an  action  for  personal  injuries  sustained  by  plain- 
tiff as  a  result  of  stepping  inanunguarded  postholein  apublicliigh- 
way,  an  instruction  that,  if  plaintiff,  had  she  been  looking  where 
she  was  walking,  could  have  seen  the  hole  and  avoided  falling  into 
it,  then  she  was  chargeable  with  contributory  negligence  and  could 
not  recover,  was  erroneous  as  invading  the  province  of  the  jury 
and  was  properly  refused,  since  it  msyae  the  question  of  plaintiff^s 
contributory  negUgence  depend  not  on  whether  she  used  due  care. 
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but  solely  on  whether  she  could  have  seen  the  hole  had  she  looked 
where  she  was  walking. 

Indiana  UtUities  Co.  v.  Wareham,  542,  550  (12). 

HUSBAND  AND  WIFE. 

See  also  Insurancb  22. 

1.  Alienation  of  Affections. — Malice, — Proof. — In  an  action  for  alK^^ 
nation  of  affections  the  defendant's  intent  is  the  imiwrtant  ques- 
tion, and  it  may  be  proved  like  any  such  fact. 

Brilea  v.  ErUes,  444,  449   (5). 

2.  Alienation  of  Affections. — Action. — Damages, — In  a  wife's  action 
against  the  parents  and  brothers  of  her  husband  for  the  alienation 
of  his  affections,  a  verdict  for  $4,500,  which  was  reduced  by  a  re- 
mittitur of  $800,  was  not  excessive  where  there  was  evidence  to 
show  that  defendants  maliciously  caused  the  husband  to  leave  the 
wife  after  two  years  of  married  life* 

Briles  V.  BriUs,  444,  452   (11). 

3.  Alienation  of  Husband^s  Affections, — Ldability  of  Parents. — Ad- 
vising Child. — Presumption. — ^Although  the  reciprocal  obligations 
of  parent  and  child  are  not  ended  by  the  marriage  of  the  child, 
ana  the  motive  of  i>arents  in  advising  a  child  or  in  sheltering  him 
are  presumed  to  be  good  imtil  such  presumption  is  overcome  by 
proper  evidence,  vet  an  action  for  damages  may  be  maintained 
agamst  parents  who  alienate  a  child's  affections  m>m  his  spouse. 

Bnles  V.  Briles,  444,  449  (4). 

4.  Notes. — Staretyship  of  Wife. — Estoppel  to  Deny  Liability. — Evi- 
dence.— In  an  action  on  a  note  executed  by  husband  and  wife,  evi- 
dence that  plaintiff  had  made  a  previous  loan  to  the  wife,  taking 
her  note  with  the  husband  as  surety,  and  that  such  loan  had  been 
paid  bv  the  wife  without  objection,  that  the  husband,  acting  as 
agent  for  his  wife,  first  negotiated  with  plaintiff  for  the  loan  in 
suit,  and,  on  its  bein^  declined,  plaintiff  then  loaned  the  wife  the 
money  on  her  x)ersoncu  solicitation  that  it  was  to  be  used  in  making 
improvements  on  the  wife's  property,  and  that  the  wife  thereafter 
on  several  occasions  acknowledged  that  the  loan  was  her  debt,  was 
sufficient  to  warrant  the  finding  of  the  jury  that  the  wife  execut- 
ed the  note  as  principal  and  that  she  was  estopi)ed  to  set  up  that 
she  signed  the  note  as  surety  for  her  husband. 

Tempter  v.  Thompson,  222,^226  (2). 

IMPEACHMENT— 

See  Witnesses  6. 

INDORSEMENT— 

See  Bills  and  Notes. 

INDUSTRIAL  BOARD— 

Proceedings  under  Workmen's  Compensation  Acw,  power  of  board, 
rights  and  liabilities  of  parties,  see  Master  and  Servant  33-100. 

Rules,  judicial  notice,  see  Evidence  1. 

INJUNCTION— 

See  also  Nuisance  2. 

Discretion  of  court,  see  Appeal  68. 
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1.  Irvoaaion  of  CorUract  Riahts. — Riflhi  to  EquitaUe  Rdief. — Contrcict 
Wanting  in  Muttudity. — ^A  lease  ^ving  the  lessee  the  right  at  any 
time  on  x)ayment  of  one  dollar  to  surrender  the  lease  for  oanoellar- 
tion,  after  which  all  payments  and  liabilities  thereafter  to  accrue 
shall  cease  and  determlne,is  wanting  in  mutuality,  and  injunction 
will  not  issue  to  TOotect  the  lessee's  rights  under  such  contract, 
since  equitable  relief  will  be  denied  where,  if  granted,  one  of  the 
ptturties  may  nullify  the  action  so  taken  by  the  exercise  of  a  discre- 
tionary right  conferred  either  by  law  or  the  contract. 

Advance  Oil  Co.  v.  Hunt,  228«  238   (10). 

2.  Invasion  of  Contract  Rights, — Right  to  Equitable  Relief. — Irrepor 
Table  Damages, — Injunction  will  not  be  granted  to  prevent  the  in- 
vasion of  a  contract  right  which  would  only  entitle  the  injured 
party  to  nominal  damages,  or  where  it  is  doubtful  or  a  matter  of 
speculation  whether  any  damages  will  result  to  complainant,  hence, 
where  a  lessee  of  land  under  an  oil  and  gas  lease  ceased  opera- 
tions and  removed  its  tools  and  equipment  after  drilling  one  well, 
injunctive  relief  will  not  be  granted  the  lessee  to  restnun  others 
from  drilling  for  oil  and  gas  under  a  second  lease,  where  the  original 
lessee  makes  no  showing  that  it  proposed  to  drUl  other  wells  with- 
in its  term,  but  is  seeking  merely  to  protect  its  bare  contract  right. 

Advance  Oil  Co.  v.  Hunt,  228,  JS^  (9). 

3'.  Contract  RighU. — Injunction  to  Protect, — Denial,— EffekX-The 
fact  that  one  is  denied  injunctive  relief  to  protect  his  ri^ts  under 
a  contract  does  not  necessarily  indicate  that  he  has  violated  his 
contract  or  that  he  may  not  be  entitled  to  redress  in  an  action  at 
law 

Advance  Oil  Co,  v.  Hunt,  228,  237  (6). 

4.  Nature  of  Remedy, — Inadequate  Relief  at  Law, — ^Although  injunc- 
tion is  an  extraordinary  remedy,  equitable  relief  may  be  granted, 
even  where  there  is  a  legal  remedy,  on  a  showing  that  the  remedy 
at  law  is  inadequate. 

Advance  OH  Co.  v.  Hunt,  228,  238  (7). 

5.  Restraining  Breach  of  Contract. — Jurisdiction  of  equitv  to  g^rant 
an  iiyunction  restraining  a  breach  of  a  contract  is  substantially 
coincident  with  its  jurisdiction  to  compel  its  specific  performance. 

Advance  OH  Co.  v.  Hunt,  228,  237   (6). 

6.  RighJt  to  Equitable  Relief, — Necessity  of  Showing  Substantial  Loss. 
— Equitable  relief  will  not  be  grantea  to  i)i3otect  a  naked  right 
where  there  is  no  showing  that  tne  complaimng  party  has  suffered 
or  is  about  to  suffer  substantial  loss  or  oamage. 

Advance  Oil  Co.  v.  Hunt,  228,  238  (8). 

7.  Violation  of  Oil  and  Gas  Lease. — ^An  injunction  may  issue  in  a 
projier  case  to  prevent  the  violation  of  an  oil  and  gas  lease  where 
the  remedy  at  law  is  not  as  plain,  practical  and  efficient  as  the 
equitable  remedy. 

Advance  OU  Co.  v.  Hunt,  228,  237  (4). 

INJURIES— 

Personal,  action,  see  Carriers  2-4;  Dauaqes;  Hi  oh  ways  2-4;  Mas- 
ter AND  Servant;  Release. 

INSANITY— 

False  charge  of  before  justice  of  the  peace,  see  Malicious  Prose- 
cution. 
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INSTRUCTIONS— 

See  Trial. 

INSURANCE— 

See  also  Appeal  83. 

1.  Fire  Insurance, — CanedUUion  of  Policy, — Bdum  by  Mad, — Al- 
though the  mere  return  by  mail  of  a  fire  insurance  policy  to  the 
insurer's  agent  would  not  of  itself  amount  to  cancellation  under 
the  poUoy  provisions  giving  the  insured  the  right  to  cancel  at  any 
time,  vet,  if  the  policy  was  mailed  with  the  obvious  purpose  of 
cancellation,  receipt  by  the  agent  for  this  purpose  would  amount 
to  cancellation. 

York,  Rec,  v.  Sun  Ins.  Co.,  269,  275  (2). 

2.  Fire  Insurance. — Delivery  of  Policy. — Payment  of  Premium. — ^An 
unconditional  delivery  of  a  i)olio^  of  insurance  by  the  insurer's  agent 
to  the  insured  amounts  to  a  waiver  of  the  advance  payment  of  the 
premium,  esi)ecially  where  no.  condition  in  the  policy  makes  actual 
payment  of  the  premium*  a  condition  precedent  to  the  attaching 
of  liability. 

York,  Rec,  v.  Sun  Ins.  Co.,  269,  274  (1). 

3.  Fire  Insurance. — Estoppel  off  Insurer. — ^Where  knowledge  is 
brought  home  to  the  insurer,  oy  the  insured,  which  is  of  such  a 
character  as  to  give  the  insurer  a  right,  which,  if  not  asserted  within 
a  reasonable  time  would  induce  the  insured  to  rely  thereon,  the  in- 
surer cannot  thereafter  assert  such  right  to  the  detriment  of  the 
insured. 

York,  Rec.,  v.  Sun  Ins.  Co.,  269,  277  (4). 

4.  Fire  Insurance. — Return  of  Policy. — Cancellation. — Lavse  of  Rear 
sonable  Time. — Wfien  Law  Question. — Where  insured  returned 
policy  of  fire  insurance  to  the  company,  with  a  request  that  it  be 
rewritten,  under  such  circumstances  thAt  after  a  lapse  of  a  reason- 
able length  of  time  he  was  chargeable  with  notice  of  the  company's 
refusal  to  rewrite  the  insurance,  though  no  actual  notice  of  such 
refusal  was  given,  the  question  of  what  was  a  reasonable  length  of 
time  was  one  of  law,  where  the  facts  were  undisputed  and  different 
inferences  could  not  reasonably  be  drawn  therefrom. 

York,  Rec.,  v.  Sun  Ins.  Co.,  269,  279  (7). 

5."  Fire-insurance. — Right  of  Cancellation. — Waiver. — When  an  in- 
surer is  cognizant  of  a  right  which  would  entitle  it  to  declare  a  for- 
feiture of  a  policy  of  insurance,  and  it  fails  to  assert  such  right,  the 
law  will  regard  the  insurer  as  having  waived  the  right. 

_  York,  Rec,  v.  Sun  Ins.  Co.,  269,  277  (3). 

6.  Fire  Insurance. — Right  of  Forfeiture. — Waiver. — ^While  a  mere 
silence  on  the  part  of  the  insurer  does  not  ordinarily  furnish  suffi- 
cient grounds  of  waiver  of  aright  of  forfeiture  on  its  part,  yet  the 
insurer  must,  on  receiving  notice  of  a  right  of  forfeiture,  act  with 
reasonable  diligence,  if  by  its  failure  to  do  so  the  insured  would 
be  led  to  believe  that  his  policy  remained  in  force  and  afforded 
him  indemnity. 

York,  Rec.,  v.  Sun  Ins.  Co.,  269,  278  (5). 

7.  Fire  Insurance. — Right  of  Insurer  to  Cancel. — Failure  to  Notify 
Insured  of  CanceUation. — -Where  a  fire  insurance  policy,  upon 
which  the  premium  was  unpaid,  was  returned  b^  insiired,  together 
with  a  letter  directing  attention  to  a  mistake  in  designating  the 
insured  and  supiesting  conditions  which  might  prevent  the  re- 
writing of  the  insurance,  the  insured  was  chargeable,  after  the 
lapse  of  a  reasonable  len^h  of  time,  with  notice  that  the  insurer 
acted  upon  the  information  conveyed  and  refused  to  rewrite  the 
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polioy;  and  where  the  insured  and  the  insuranoe  agent  lived  Sn  the 
same  city  and  thirty-three  days  lapsed  between  the  company's  re- 
ceipt of  the  policy  and  loss  by  fire,  a  reasonable  time  had  elapsed, 
and  the  insiired  must  be  deemed  to  have  had  notice  that  the  in- 
surer had  determined  not  to  rewrite  the  insurance,  so  tliat  the  in- 
surer was  not  liable,  although  its  agent  failed  to  notify  insured  of 
such  ref usaL 

Yark^  Rec.^  V.  Sun  ins.  Co.,  SB09, 278»  279  (6). 

8.  Life  Insurance, — Action  on  Policy. — Verdid. — Answers  to  Inter- 
rogatories. — ^In  an  action  against  an  insurance  company  on  a  life 
policy,  answers  to  interropiatories  showing  any  breach  of  represen- 
tation or  warranty  as  to  msured  having  other  insurance  are  insuf- 
ficient to  overcome  a  general  verdict  for  plaintiff,  in  tilie  absence 
of  a  finding  that  the  insurer  made  a  seasonable  oner  to  rescind  and 
tender  back  premiums  paid. 

Merchants,  etc.,  Ins.  Co.  v.  iZic^nison, 667, 684  (5). 

9.  lAfe  Insurance. — Action  on  Policy. — Answers  to  Interrogatories. — 
Scope. —  In  an  action  on  a  life  insurance  policy,  the  jury's  answer, 
"Yes,  for  dyspepsia,"  to  a  special  interrogatory,  "End  insured 
within  five  years  before  application  consult  an^  physician  for  any 
bodily  ailment?"  is  not  the  equivalent  to  a  finding  that  the  answer, 
"None,"  to  a  question,  in  the  application  for  life  insurance,  "Give 
name  of  any  phsrsician  consulted  in  last  five  years,"  was  false. 

Merchants,  etc.,  Ins.  Co.  v.  Richardson,  567,  582  (2). 

10.  I4fe  Insurance. — Action  dn  Policy. — Verdict. — Answers  to  In- 
terrogatories.— ^In  an  action  against  an  insurance  company  on  a 
life  policy,  the  jury's  answers  to  special  interrogatories,  even  though 
showing  a  breach  of  the  representation  or  warranty  of  insured  that 
he  had  not  in  five  years  consulted  a  physician  for  any  bodily  ail- 
ment, are  insufficient  to  overcome  the  ^neral  verdict  for  plaintiff 
in  the  absence  of  further  answers  showing  an  election  by  defend- 
ant to  rescind,  and  an  offer  to  place  the  faisured  in  «to(ti(;iio  within  a 
reasonable  time  after  learning  the  facts  concerning  the  misrepre- 
sentation upon  which  the  foirfeiture  was  claimed. 

Merchants,  etc.,  Ins.  Co.  v.  Bichardsont  567,583  (4). 

11.  Life  Insurance. — Action  on  Policy. — Representations  in  Applic€^ 
Hon. — Good  Health. — Evidence. — ^Where  a  policy  of  life  insurance  was 
issued  in  Jul^,  1912,  and  a  surgical  operation  performed  on  insured 
in  the  following  January  disclosed  a  cancer  of  the  stomach,  which 
subsequently  caused  death,  so  far  developed  that  its  removal 
could  not  be  attempted,  evidence,  in  an  action  on  the  i>olicy,  show- 
ing that,  althoufi[h  deceased  had  visited  a  physician  and  got  medi- 
cine for  indigestion  probably  twice  in  June  and  once  or  twice  in. 
July,  1912j  and  contmued  to  be  treated  for  the  same  ailment  until 
the  following  December,  dyspepsia  is  not  regarded  as  a  disease, 
but  as  a  s^rmptom  only,  that  good  health  within  the  meaning  of 
insurance  rislm  is  affected  only  by  a  disease  or  affliction  whicn  is 
acute  or  which  will  probably  Bhorten  life,  that  there  was  no  diagnosis 
of  cancer  until  after  the  operation,  and  that  it  was  impossible  to 
determine  how  long  the  cancer  had  been  developing,  was  suffident 
to  warrant  the  finHiny  that  the  insured's  statement  in  his  insur- 
ance application,  which  was  made  three  days  before  the  issuance 
of  the  i>olicy,  that  he  was  in  good  health,  was  substantially  true. 

Merchants,  etc.,  Ins.  Co.  v.  Richardson,  567,  589  (9). 

12.  lAfe  Insurance. — Application. — Representation. — Where  answers 
and  declfloations  in  an  application  for  life  insurance  are  merely 
representations,  they  need  only  be  substantially  true,  so  far  as 
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material  to  the  riak,  but  when  they  are  to  be  oonstnied  as  warran- 
ties they  cannot  be  deviated  from  and  must  be  strictly  true. 

Merchants,  etc.,  Ins.  Co.  v.  Richardson,  567,  585  (6). 

13.  Ldfe  Insurance. — Application. — False  Statements. — Other  Inaur^ 
ance. — Insured's  answer  in  an  application  for  life  insurance, 
such  answer  constituting  a  representation  only,  that  he  carried  life 
insurance  in  another  company,  was,  so  far  as  material  to  the  risk, 
substantially  true  and  not  fraudulentlv  made,  though  ihe  insur- 
ance named  had,  in  fact,  lapsed  a  few  days  befbre  for  nonpayment 
of  dues. 

Merchants,  etc.,  Ins.  Co.  v.  Richardson,  5G7»  592  (II). 

14.  Life  Insurance. — Application. — Declarations  as  to  Health. — 
Knomedqe  of^  Medical  Examiner. — Insured's  answer  in  an  apj)lica- 
tion  for  life  insurance  that  he  had  not  consulted  anv  physician  in 
five  years  is,  at  least  so  far  as  material,  substantially  true,  wh«6 
written  down  by  the  insurer's  medical  examiner,  after  the  appli- 
cant had  informed  him  that  he  had  a  short  time  before  obtamed 
some  medicine  for  dyspepsia  from  a  doctor  and  the  examiner  told 
him  that  "that  did  not  amount  to  anything." 

Merchants,  etc.,  Ins.  Co.  v.  Richardson,  567,  502  (10). 

15.  L^e  Insurance.— Construction  of  Policy. — ^Although  insurance 
policies  generally  contain  provisions  such  as  are  found  in  writings 
or  instruments  testamentary  in  character,  they  are  to  be  construed 
in  accordance  with  the  prmciples-  of  law  applicable  to  contracts 
and  not  wills. 

BumeU  v.  MuJtual  Life  Ins.  Co.,  280,  284  (1). 

16.  Life  Insurance. — Construction  of  Policy. — Beneficiaries. — "ChU" 
dren*^. — ^Where  life  insurance  policies  made  the  wife  of  the  assured 
the  i>rimary  beneficiary,  and  further  provided  that,  in  Uie  event 
she  dies  before  him,  the  policies  shoula  be  i>aid  to  her  children,  the 
wife's  grandohildreii  were  not  included  in  the  term  "children," 
since  "children"  in  its  usual  signification  does  not  include  grand- 
children and  the  context  of  the  policies  disclose  nothmf  warrant- 
ing other  than  Uie  usual  construction  of  the  word  "children." 

BumcU  V.  Midual  Life  Ins.  Co.,  280,  286  (5). 

17.  Life  Insurance. — Interest  of  Beneficiary. — Contingent  Right  of 
Child. — TermiruUion. — ^Where  life  insurance  policies  made  l^e  wife 
of  iJie  assured  the  primary  beneficiary,  but  provided  that,  in  event 
she  died  before  the  husband,  the  policies  should  be  for  the  benefit 
of  her  children,  a  daughter  of  the  wife  merely  had  a  contingent 
interest  in  the  policies,  which  depended  upon  her  outliving  her 
mother  and  the  mother  predeceasing  the  assured^  and  the  daughter 
dying  prior  to  her  mother,  her  interest  was  terminated  and  didiiot 
pass  to  her  heirs  by  the  laws  of  descent,  and«onthe  death  of  the 
primarv  beneficiary,  all  interest  in  the  policies  vested  at  once  in 
her  children  then  surviving. 

BumeU  v.  Mutual  Life  Ins.  Co.,  280,  289  (8). 

18.  Life  Insurance. — Interest  of  Beneficiary. — ^Where  life  insurance 
X>olicies,  which  reserved  no  right  to  assured  to  change  the  benefi- 
ciary, made  assured's  wife  the  primary  beneficiary,  but  provided 
that,  if  she  died  before  him,  the  policies  should  be  paid  toner  chil- 
dren, she  had  a  vested  interest  in  the  i>olicies  after  issuance  and  ac-  J 
ceptance,  but  the  interest  she  had  during  her  lifetime  conferred  no 
right  either  on  her  children  who  survived  her,  or  her  grandchildren, 
where  she  died  prior  to  the  husband,  thereby  terminating  her  in- 
terest in  the  pohcies.  j 

BumeU  v.  MxUual  Life  Ins,  Co.    280,  288  (7).  * 
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19.  Life  Insurance, — Interest  of  Beneficiary, — ^Where  no  power  of 
diffpodtion  is  reserved  in  the  msuied  in  the  ordinary  life  msuranoe 
poficy,  the  beneficiary,  upNon  the  issuance  and  acceptance  of  the 
policy,  acquires  a  vested  right,  which  canaot  be  impaired  without 
the  beneficiary's  consent,  but  where  the  right  ia^  reserved  to  the 
assured  to  change  the  beneficiary  at  will,  the  original  beneficiary 
acquires  no  vested  interest  in  the  policy,  and  has  but  a  mere  ex- 
pectancy until  after  the  death  of  the  assured. 

BfjomeU  v.  Mutual  Life  Ins,  Co.,  280,  288  (6). 

20.  Life  Insurance, — BevresentaHons, — Warranties, — ^A  warranty  is 
in  the  nature  of  a  conoition  precedent  and  should  be  a  part  of  a 
contract  of  insurance  conditioned  upon,  so  as  to  appear  on  the 
face  of  the  policv  itself,  and  any  merely  collatenJ  instrument 
which  was  the  inducement  to,  but  no  part  of,  such  contract,  even 
though  ita  words  dearly  import  a  warranty  of  the  answers 
or  declarations  made  therein,  will  nevertheless  be  construed  as 
representations  only. 

Merchants,  etc,.  Ins,  Co.  v.  Bichardson,  567,  586  (8). 

21.  Life  Insurance, — BepresentaHons  in  ApplicaHon. — Incorporation 
in  Policy. — ^The  mere  incorporation  of  an  application  for  life  insur- 
ance into  the  polioy  does  not  convert  into  warranties  answers  and 
declarations  in  the  application  which  purport  to  be  representations 
only,  in  the  absence  of  language  m  the  policy  itself  sufficient 
for  IJiat  purpose. 

Merchants,  etc,  Ins.  Co.  v.  Bichardson,  567,  585,  587  (7). 

22.  Life  Insurance. — Bights  of  Beneficiaries, — Determination. — The 
right  of  a  wife,  as  primary  beneficiary  under  her  husband's  L'fe  in- 
surance policy,  and  her  children,  who  were  made  beneficiaries  in 
the  event  of  her  death  before  the  assured  was  fixed  by  contract  and 
is  to  be  so  determined,  and  is  not  a  right  or  benefit  arising  by  oper- 
ation of  statute. 

BumeU  v.  Mutual  Life  Ins,  Co.,  280,  285,  (3). 

INTENT— 

See  Wills. 

Element  in  alienation  action,  see  Husband  and  Wife  1. 

INTERVENTION— 

See  Appeal  11-13. 

JOINT  TORT-FEASORS— 

See  ToBTS. 

JUDQES—  ^ 

Disqualifioation,  review,  necessity  of  bill  of  exceptions,  see  Appeal 

JUDGMENT—  _ 

Review,  see  Appeal  10-12,  48,  53. 

For  judgments  in  particular  actions  or  proceedings,  see  also  the  spe- 
cific topics. 

1.  Default  Judgment. — Setting  Aside. — Courts  should  be  liberal  in 
setting  aside  defaults  at  the  term  at  which  thejr  are  entered  where 
justice  wfil  be  promoted  thereby,  and  the  motion  shows  that  the 
defaulted  party  has  a  good  defense,  and  the  failure  to  defend  was 
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not  due  to  any  neglect  on  the  part  of  the  defaulted  party  and  his 
attorneys,  but  to  a  misunderstanding  brought  about  by  the  acts 
and  conduct  of  opposing  counseL 

Dennis  v.  Seanlon,  453,  457  (3). 

2.  Default  Judgment. — Setting  Aside. — Grounds, — ^Where  it  appear- 
ed, from  an  application  filed  under  $405  Bums  1914,  §396  R.  8. 1881, 
to  set  aside  a  default  judgment,  that  plaintiff  was  en^iged  in  the 
trial  of  a  criminal  case  which  immediately  preceded  his  own  case 
on  the  trial  calendar,  and  he  and  his  attorney  informed  defendant's 
attorney  that  their  case  could  not  be  readied  and  would  be  con- 
tinued, as  the  criminal  trial  would  consume  the  entire  day,  but  the 
criminal  trial  was  unexpectedly  diortened  because  plaintiff  intro- 
duced no  evidence  for  the  defense,  the  default  then  entered  with- 
out any  attempt  to  notify  defendant  or  iiis  attorneys,  who  were 
located  just  across  the  street  with  two  telephones  in  dieir  ofSce, 
should  be  eet  aside^  the  application  showing  that  defendant  had 
a  good  and  meritorious  defense  to  the  action. 

Dennis  v.  Scanlan,  453,  458  (4). 

JUDICIAL  NOTICE— 

See  Evidence. 

JURY— 

Instructions,  see  Trial. 

LABORERS— 

See  Masteb  and  Servant. 

LANDLORD  AND  TENANT— 

Leases,  renewals,  see  Frauds,  Statute  ov;  injunction. 

1.  Leases, — Extension  and  Renetoals. — Necessity  of  Election. — ^Where 
a  lease  provides  for  an  extension  for  a  specific  time  af t'Or  the  expi- 
ration of  the  agreed  term,  the  mere  holdmg  over  will  constitute  an 
election  to  hold  for  the  additional  term,  but  where  the  lease  gives 
a  privilege  for  a  renewal,  the  tenant,  by  some  afitenative  act,  must 
indicate  nis  election  to  avail  himself  thereof  prior  to  the  expiration 
of  the  current  term. 

Thurston  v.  F.  TT.  WoolwoHk  Co.,  26,  31  (1). 

2.  Leases. — Renewal. — ^Under  a  lease  Hot  containing  a  convenant 
of  the  landlord  to  renew,  but  stipulating  that  the  lessee  "shall  have 
the  privil^e  of  renewing"  the  lease,  an  election  by  the  tenant  is 
the  only  thing  required  to  give  him  the  additional  term,  and  no 
further  agreement  on  the  landlord's  part  is  necessary. 

Thurston  v.  F.  W.  Wo<dworth  Co.,  26,  34,  35  (3). 

3.  Lease. — Right  to  Renewal. — Holding  Over. — Effect. — ^Where  a 
lease  contained  two  provisions,  one  that  a  holding  over  and  accep- 
tance of  rent  should  create  a  tenancy  from  month  to  month,  and 
the  other  for  a  re-lease  at  the  pleasure  of  the  lessee,  a  mere  holding 
over  and  acceptance  of  rent  is  not  sufficient  to  show  a  re-leasing 
under  the  optional  clause. 

State  Exchange  Bank  v.  Grand  Lodge,  etc.,  140. 

4.  Lease  with  Privilege  of  Renewal. — Election  of  Renewal. — How  Indi- 
cated.— New  Lease. — ^Where  a  tenant  occupies  premises  under  a 
lease  giving  the  privilege  of  renewal,  it  is  unneceesai]^  that  a  new 
lease  be  executed  in  order  that  the  tenant  may  exercise  such  priv- 
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ilege,  unless  the  original  lease  so  stipulates,  and  a  lettet  from  the 
tenant  notifying  the  landlord  of  "our  acceptance  of  the  renewal" 
of  the  lease  was  sufficient. 

Thurston  v.  F.  W.  Wodwarth  Co.,  26,  32  (2). 

LAST  CLEAR  CHANCE— 

Doctrine,  application,  see  Neougbncb  5,  6. 

LAW  OF  THE  CASE. 
See  Appeal  113-115. 

LEASEI^^ 

See  Frauds,  Statute  of;  Injunction;  Landlobd  and  Tenant; 
Mines  and  Minerals. 

LEGISLATIVE  POWER— 

See  Master  and  Servant,  34. 

UFE  INSURANCE- 
SCO  Insurance. 
LIMITATION  OF  ACTIONS— 

1.  Amendment  of  Pleadings. — Alleging  New  Cause  of  Action. — ^While 
the  courts  should  be  liberal  in  lulowing  amendments  to  avoid  the 
running  of  the  statute  of  limitations,  yet  they  should  be  confined  to 
a  restatement  of  the  original  cause  of  action,  and  not  extended  to  a 
new  cause  of  action. 

BaUey  v.  Indianapolis  Abattoir  Co.,  465,  474  (2). 

MALICES— 

Proof,  in  alienation  action,  see  Husband  and  Wife. 

MALICIOUS  PROSECUTION— 

1 .  Action. — Complaint. — Suficiency. — In  an  action  for  malicious  pro- 
secution, a  complaint  alleging  that  defendant  maUciouslv  and  with- 
out prol^ble  cause  brought  an  action  before  a  justice  of  the  peace 
falsely  charging  that  pmintiff  was  insane'  and  that  defendant  had 

>  observed  the  fi^t  signs  of  insanity  about  four  years  previous  to 
the  filing  of  such  proceeding,  specific  acts  being  set  forth,  that 
judgment  was  rendered  declaring  plaintiff  to  be  of  sound  mind, 
and  that  he  was  imprisoned  for  several  days  prior  to  his  acquittal, 
is  sufficient  as  against  demurrer,  though  upon  motion  the  pleader 
might  properly  mive  been  rec^uired  to  state  specifidally  upon  what 
section  of  the  statute  the  original  proceedings  to  determme  plain- 
tiff's sanity  was  based. 

Treloar  v.  Harris,  69,  69  (4). 

2.  Adion.— ^hounds, — Proceeding  to  Determine  Sanity. — ^A  proceed- 
ing alleged  to  have  been  maliciously  instituted  and  prosecuted  by 
defendant  against  plaintiff  imder  §3691  et  sea.  Bums  1914,  (2842 
efsegiR.  B.  1^1,  to  determine  whether  plaintiff  was  a  person  of  im- 
sound  mind  and  entitled  to  treatment  in  a  state  hospital  for  the 
insane,  was  not  a  special  proceeding,  extra  judicial  in  character,  but 
a  civil  action  affordmggroimds  for  an  action  for  malicious  prosecu- 
tion, if  malioioiisly  begun  without  probable  cause  and  terminating 
in  a  finding  and  judgment  in  favor  of  plaintiff. 

Treloar  v.  Harris,  59,^64  (1). 
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3.  Action.— -Grounds, — The  gist  of  the  action  for  malicious  prosecu- 
tion is  that  the  i>laintiff  has  been  imi>roperly  made  the  subject  of 
legal  process  to  his  damage,  the  e6c»ential  elements  being  a  malicious 
prosecution  of  some  legtd  proceeding  without  probable  cause  be- 
fore some  judicial  officer  or  tribunal  resulting  in  humiliation,  vex- 
ation and  expense  to  the  person  wrongfully  prosecuted. 

Trdoar  v.  HarrU,  50,  67  (2). 

4.  Judicial  Proceeding, — ^A  judicial  proceeding  means  any  proceed- 
ing for  the  purpose  of  obtaining  such  remedy  as  the  law  sJIows, 
and  when  a  regular  constituted  court  of  justice  is  authorized  to 
hear  and  determine  a  question  of  fact  or  a  mixed  question  of  law 
and  fact,  upon  evidence  to  be  produced  before  it,  and  thereupon 
to  render  a  decision  affecting  the  material  rights  or  interests  of  one 
or  more  persons,  theproceecungmustberegaided  asjudidal. 

Trdoar  Y.  Harris,      59,      68     (3). 

6.  Probable  Cause, — Advice  of  Counsel, — Where  the  person  chai^ged 
as  instituting  a  malicious  prosecution  honestly  sought  the  advice 
of  counsel  and  disclosed  to  him  all  the  material  facts  relating  to 
the  case,  ascertained  or  ascertainable  by  the  exercise  of  duedili- 
li^nce,  and  the  counsel  advised  prosecution  which  was  then  in- 
stituted, there  was  probable  cause. 

Trdoar  v.  Harris,  50,  77  (14). 

6.  ProhaUe  Cause,-— Charge  of  Insanity, — In  an  action  for  malicious 
prosecution  of  a  proceedings  predicated  on  (3691  et  se^.  Bums  1014, 
{2842  et  seq,  R.  S.  1881,  to  determii^e  whether  plaintiff  was  insane 
and  entitled  to  treatment  in  the  state  insane  hospital  the  inquiry 
as  re^rds  the  question  of  probable  cause  whether  defendant,  at 
the  time  he  instituted  the  original  proceeding,  had  such  knomi- 
edge  and  information  as  would  have  created  in  the  mind  of  a  per- 
son of  ordinary  prudence  and  caution  a  strong  suspicion  that  plahi- 
tiff  was  of  imsoimd  mind  to  such  a  degree  that  he  was  a  propor 
subject  to  be  admitted  as  a  patient  in  (he  state  hospital  for  the 
insane,  and  whether  defendant  entertained  an  honest  belief  that 
plaintiff  was  of  unsound  mind. 

Trdoar  v.  Harris,  69,  70  (16). 

7.  Probable  Cause. — Honest  Bdi^, — ^A  suspicion  strong  enough  to 
create  an  honest  belief  that  one  is  insane  is  sufficient  to  show  prob- 
able cause  for  the  prosecution  of  a  proceeding  to  have  such  person 
declared  insane. 

Trdoar  v.  Harris,  50,  70  (  8  ). 

8.  Probable  Cause, — Jury  Questions, — In  an  action  for  a  malicious 
prosecution  of  a  proceeding  based  on  §3601  et  seq.  Bums  1014,  i 
§2842  R.  S.  1881,  to  determine  plaintiff's  sanitv,  wnether  the  evi- 
dence shows  t^at  defendant,  at  the  time  he  filed  the  proceeding,           i 
honestly  believed  plaintiff  to  be  insane,  and  whether  the  facts           j 
would  induce  in  the  mind  of  a  man  of  ordinary  intelligence  and 
prudence  an  honest   belief   that  plaintiff  was  hisane,  ars  ques- 
tions of  fact  for  the  jury. 

Trdoar  v.  Harris,  60,  81  (17). 

0.  Probable  cause, — To  show  probable  cause  for  the  i>ro6ecution  of  a 
proceeding  to  have  a  person  declared  of  unsound  mind  it  must  ap- 
pear that  the  prosecutor  made  such  inquiry  as  the  ease  rendered 
convenient  and  proper,  and  which  a  man  of  caution  would  make 
under  like  circumstances,  but,  where  the  personal  knowledge  of  the 
prosecutor  is  such  that  it  induces  in  him  an  honest  beli^  of  the 
probable  guilt  of  the  accused  and  would  induce  that  belief  in  the 
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mind  of  a  man  of  ordinary  pruddnce  and  caution,  further  inquiry  is 
unnecessary. 

Trdoar  v.  Harris,  69,  71  (11). 

10.  Instructions. — Harmless  Error. — Assumption  of  Facts. — In  an 
action  for  m&lioious  prosecution  an  instruction  that  the  suing  out  of 
a  writ  of  insanity  against  one  alleged  to  be  insane,  "as  was  done 
by  the  defendant  in  this  case,"  when  the  person  chioged  is  not  in- 
sane, is  a  wrons^l  act,  and  if  done  without  lawful  justification  or 
excuse  it  is  maScious,  is  not  prejudicial  to  defendaiit  because  as- 
suming, as  proved,  material  fticts,  where  defendant  did  not  dispute 
the  filmg  of  the  affidavit  required  in  such  cases  by  §3692  Bums 
1914,  ^43  R.  8.  188U 

Trdoar  v.  Harris,  69,  70  (9). 

11.  Instruction. — Probable  Cause. — In  an  action  for  malicious  pro- 
secution of  a  proceeding  to  determine  plaintiff's  sanity^  an  instruc- 
tion on  the  subject  of  probable  cause,  which  affirmatively  did  no 
more  than  inform  the  jury  that  the  finding  of  the  facts  hypotheti- 
cally  stated  therein  would  require  it  to  find  that  defendant  had 
probable  cause,  and  left  the  jury  to  understand  that  only  a  finding 
of  all  of  such  facts  would  authorize  a  finding  of  probable  cause,  was 
prejudicial  to  defendant  and  cause  for  reversal,  where  the  facts 
stated  in  such  instruction  were  so  numerous  and  of  euch  a  charac- 
ter that  several  combinations  or  groups  thereof  less  than  the  whole 
number  would  have  justified  a  man  of  ordinary  intelligence,  pru- 
dence and  caution  in  believing  that  plaintiff  was  of  unsoimd  mmd. 

Trdoar  v.  Harris,  59,  77  (13). 

12.  Instructions. — Probable  Cause. — In  an  action  for  malicious  pros- 
ecution of  a  procee<Jdng  to  have  plaintiff  declared  insane,  a  requested 
instruction  purporting  to  enumerate  the  facts  which  would  author- 
ize a  verdict  for  defendant  was  defective  and  properly  refused, 
where  it  made  defendant*s  honest  belief  of  plaintiff's  insanity  based 
on  defendant's  knowledge  of  plaintiff's  acts  and  conduct,  possessed 
at  the  time  of  the  institution  of  the  sanity  inquest,  alone  sufficient 
to  show  probable  cause. 

Trdoar  v.  Harris,    69,    71  (10). 

13.  Instructions. — Probable  Cause. — In  an  action  for  damages  re- 
sulting from  the  alleged  malicious  prosecution  of  a  proceeding  to 
have  plaintiff  declared  insane,  an  instruction  requiring  that  defen- 
dants have  an  "honest  and  strong  belief"  in  plamtiff's  insanity  to 
show  probable  cause,  was  technically  erroneous. 

Treloar  v.  Harris,  69,  70  (7). 

14.  Instructions. — Probable  Cause. — ^In  an  action  for  malicious'pros- 
ecution  of  a  proceeding  to  have  plaintiff  declared  insane,  an  in- 
struction that  unless  defendant  had  an  honest  and  strong  suspi- 
cion that  plaintiff  was  insane  there  was  no  probable  cause,  was  not 
erroneous. 

Trdoar  v.  Harris,  69,  70  (6). 
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I.      TSBliXNATION  OF  RBLATION^  1-3.' 

II.    Mastbs's    Liability    for    In 
juRias  TO  Sebvants^  4-27. 


III.    Injdbibs  TO  Thibd  Pbbsonb — 
Liability, 

(a)  Nbgliobncb    of    Sebtant. 
28,  29. 

(b)  WoBK      OF      Independent 

CONTBACTOBS^  30-32. 
lY.      WOBKMBN'S  COMPENSATIOV 

«  Act,  83-100. 

I.    Termination  of  Relation. 

1.  Wrongful   Discharge. — Action. Damages. — In   an   action  for 

breach  of  hire,  the  amount  of  damages  to  which  plaintiff  is  entitled 
is  prima  fade  the  amoimt  stipulatedf  to  be  paid  tinder  the  contract. 

MUhoUin  v.  Adams,  376,  381  (6). 

2.  Wrongful  Discharge, — Action, — Instmcttan, — t^rojUs  from  Other 
Employment, — In  an  action  by  a  discharged  servant  against  tiie 
employer  for  breach  of  a  contract  of  hire,  where  there  was  no  evi- 
dence that  plaintiff  obtained  other  employment,  failed  to  exercise 
reasonable  diligence  to  obtain  it,  or  was  offered  emplo3nnent  of  a 
similar  character  and  refused  to  accept  it,  an  instruction  that  plain- 
tiff's measure  of  damages  would  be  the  waees  he  would  have  been 
entitled  to  receive  if  he  had  been  permitted  by  defendant  to  fulfill 
the  contract  alleged,  less  whatever  payment  had  been  made  under 
it,  was  not  erroneous  as  taking  from  the  jury  the  ri^t  to  determine 
from  the  evidence  whether  plaintiff  could  have  earned  anything 
elsewhere  during  the  term  of  the  contract,  since,  where  there  is  no 
evidence  upon  an  element  in  a  case,  it  is  not  error  to  omit  that  ele- 
ment in  an  instruction  when  the  burden  of  proof  is  on  the  party 
objecting. 

MUhoUin  v.  Adams,  376,  380,  381  (2). 

3.  Wrongful  Discharge, — Action, — frofits  from  Other  Employment, — 
Burden  of  Proof, — ^In  an  action  by  a  discharged  servant  against  the 
employer  for  breach  of  a  contract  of  hire,  the  burden  was  on  defen- 
dant to  prove  that  plaintiff  received  or  could  have  received  profits 
from  other  employment  during  the  term  of  contract. 

MUhoUin  v.  Adams,  376, 380  0). 

II.    Master's  Liability  for  Injuries  to  Servant. 

Release  a^eement,  avoidance,  see  Release. 

4.  Employer's  LddbUity  Act, — ConstitutionalUy, — The  Employers' 
Liability  Act,  Acts  1911  p.  145,  §8020a  et  seq.  Bums  1914,  is  con- 
stitutional. 

Standard  Steel  Car  Co,  v.  Martinecz,  672, 677  (1). 

5.  Injuries  to  Servant. — Action. — Jury  Questions. — Proximate  Cause. 
Evidence. — Sufficiency. — In  an  action  by  an  employe  against  the 
master  for  injuries  sustained  while  operating  a  rapidly  revolving 
emery  stone,  where  there  was  evidence  to  show  that  when  first  in- 
stalled the  stone  was  circular  in  shape,  with  its  cutting  surface  at 
right  angles  to  its  diameter,  and  was  eq^uipped  with  a  rest  which 
a^'usted  from  time  to  time  to  bring  it  dose  to  the  grinding 
surface,  that  for  several  da3^  immediately  preceding  the  accident 
the  rest  was  loose,  permitting  it  to  swing  forward  and  downward 
and  thus  bring  the  hand  of  the  operator  in  contact  with  the  stone, 
which  had,  throu|:h  wear  incident  to  use,  gradually  become  egg- 
shaped  and  the  circumference  irregular,  so  that  it  would  tend  to 
catch  any  article  being  ground  and  to  jerk  the  operator's  hand 
against  the  stone,  and  that  when  plaintiff  attempted  to  smooth  the 
rough  edge  of  a  metal  plate  by  supporting  it  on  the  rest  and  plao*? 
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ing  it  against  the  stone,  the  stone  caught  the  plate,  turned  it  in  his 
hiuids  and  threw  his  left  hand  against  the  poinding  surface,  result- 
ing in  the  loss  of  two  fingers,  such  evidence  was  sufficient  to  pre- 
sent a  question  for  the  jury  as  to  whether  the  defects  in  the  stone 
and  rest  were  the  proximate  cause  of  the  injury,  and  to  warrant 
the  jury  in  finding  that  such  defects  had  existed  long  enough  so 
that  the  employer  oould  have  by  reasonable  oare»  disoovered  and 
remedied  them. 
\ Standard  Sled  Car  Co.  v.  Martinecz,  672, 682  (9). 

6.  Injuries  to  Servant. — Action, — Assumption  of  Risk. — Liability  of 
Master.— Statutes.— Under  §8020c  Bums  1914,  Acts  1911  p.  145f 
l>royiding  that  the  employe  shall  not  be  held  to  have  assumed  the 
risk  of  any  defect  in  any  tool,  appliance,  etc.,  known  prior  to  the 
injurv  to  the  employer,  or  which  might  by  the  exercise  of  ordinary 
care  have  been  known  to  him  in  time  to  have  repaired  it,  to  have 
discontinued  its  use,  even  if  the  employer  did  not  have  knowledge,, 
actual  or  constructive,  of  the  defects  complained  of,  the  principle 
of  assumed  risk  would  not,  under  such  state  of  facts  alone,  defeat 
an  employe's  right  to  recovery  for  injuries. 

Standard  Steel  Car  Co.  v.  Martinecz,  672,  679  (4). 

7.  Injuries  to  Servant. — Action. — Complaint. — Sufficiency. — In  a  ser- 
vant's action  against  the  employer  for  personal  injuries  sustained 
while  he  and  other  workmen  were  installing  an  electric  motor,  a 
complaint  aUeginp:  that  the  bulb  of  a  drop-light,  placed  near  the 
motor  to  furnish  hght  for  the  work,  was  not  protected  in  any  manner 
so  as  to  prevent  it  from  being  broken  by  an  outside  blow,  although 
it  oould  have  been  so  protected  and  made  safe  at  a  small  expense, 
that  a  steel  punch,  which  under  the  foreman's  orders  was  being 
driven  with  a  hammer  by  another  of  defendant  s  workmen,  slip- 
ped from  his  hand  and  struck  the  bulb,  causing  it  to  burst  with  a 
loud  noise  near  plaintiff's  ear,  resulting  in  his  becoming  deaf,  and 
that  defendant  was  negligent  in  not  providing  some  cover  for  the 
light,  which  would  protect  those  workmen  near  it,  sufficiently 
charges  negligence  on  the  x>art  of  the  employer  in  failing  to  guard 
and  protect  the  bulb,  so  that  it  would  not  be  broken  by  some 
object  Btriking  against  ft,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury. 

Haskell,  etc..  Car  Co.  v.  Brant,  424,  426,  429  (1). 

8.  Injuries  to  Servant. — Action. — Complaint. — Sufficiency. — Statute. 
— In  a  servant's  action  against  the  master  for  personal  injuries,  a 
complaint  alleging  that  defendant  was  encaged  in  the  foundry 
business  and  employed  more  than  five  men,  that  plaintiff,  a  laborer, 
was  imder  orders  of  a  foreman  who  was  exi)erienced  in  the  work 
and  understood  the  dangers  thereof,  that  plaintiff  had  constructed 
a  casting  in  which  holes  were  discoverea,  and  that  the  foreman 
ordered  him  to  fill  holes  with  molten  metal  and  when  he  did  so, 
without  any  carelessness  or  negligence  on  his  put,  steam  generat- 
ed by  the  molten  metal  exploded  and  injured  him,  states  a  cause  of 
action  under  the  Employers'  liability  Act  of  1911  (Acts  1911  p. 
145,  §8020a  et  sea.  Bums  1914). 

WazniUki  v.  George  B.  Limbert  A  Co.,  382,  386  (2). 

9.  Injuries  to  Servant. — Action. — Complaint. — Sufficiency. — -In  an 
action  by  a  workman  against  the  owner  for  personal  injuries  sus^ 
tained  in  the  collapse  of  a  building  in  process  of  construction,  a 
complaint  alleging  that  defendant  was  engaged  in  the  erection  of  a 
building  which  was  being  constructed  by  a  firm  of  contractors,  which 
employed  plaintiff,  and  that  defendant  negligently,  carelessly  and 
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unlawfully  changed  the  method  of  construction  to  one  that  was  new 
and  inherently  dangerous,  which  noethod  was  pursued  in  a  negli- 
gent manner  under  the  control  of  defendant,  does  not  show  that 
the  contractors  were  independent  contractors  so  as  to  rebut  liability 
of  defendant  for  the  servant's  injuries. 

Sked  V.  PrestrO-Lite  Co.,  635,  643,  644  (6). 
10.  Injuries  to  Servant, — Action, — Complaint, — Negativing  Contribu- 
tory Negligence, — Employers*  Liability  Act. — In  an  action  by  a 
servant  against  the  master  for  personal  injuries,  allegations  in  the 
complaint  showing  that  defendant  operated  a  factory  employing 
more  than  five  workmen,  that  the  accident  occured  while  plain  ti£f was 
working  as  directed  by  the  master,  and  that  the  fellow  servant 
whose  negligence  is  alleged  to  have  caused  the  accident  undertook 
to  hold  the  ladder  on  which  plaintiff  was  standing  when  injured, 
bring  the  case  within  the  Employers*  Liabilit^r  Act,  Acts  1911  p. 
145,  S8020ae/  acq.  Bums  1914,  and  the  complaint  is  good  without 
an  averment  that  plaintiff  was  free  from  contributory  negligence. 

American  Rotary  Valve  Co,  v.  Bowman,  662,  667  (I). 

11.  Injuries  to  Servant, — Cotnplaint, — Sufficiency. — Assumption  of 
Risk. — Negligence  of  Fellow  Servant. — In  an  action  by  a  servant 
against  the  master  for  injuries  sustained  when  a  ladder  upon  which 
he  was  standing  slipped  and  fell,  a  paragraph  of  complaint  alleging 
that  the  ladder  was  a  defective  and  unsafe  appttanoe  furnished  by 
the  noaster,  who  knew  that  it  was  defective,  that  there  were  no  de- 
vices to  keep  the  ladder  from  slipping,  or  to  make  it  an  appliance 
which  could  be  used  with  safety,  and  that  plaintiff's  injuries  were 
caused  by  such  unsafe  ladder,  and  by  the  carelessness  and  negli- 
gence of  a  fellow  servant  in  failing  to  hold  it  while  plaintiff  was 
standing  thereon,  was  sufficient  to  state  a  cause  of  action  imder 
{8020a  Bums  1914,  authorizing  a  recovery  for  injuries  due  to  the 
negligence  of  a  fellow  servant,  and  S8020c  Bums  1914,  Acts  1911  p. 
145,  providing  that  the  employe  shall  not  be  held  to  have  assumed 
the  risk  of  any  defect  in  the  place  of  work,  or  in  the  tool,  etc.,  which 
defect  was  known  to*  the  employer  or  might  have  been  known  to 
him  in  time  to  repair  or  discontinue  its  use,  and  placing  the  burden 
of  proof  as  to  such  knowledge  on  the  employer. 

American  Rotary  Valve  Co.  v.  Bovmum,  662,  667  (2). 

12.  Injuries  to  Servant. — Action. — Instructions. — Assumption  of  Risk, 
— ^In  a  servant's  action  against  the  master,  under  {8020a  et 
seq.  Bums  1914,  Acts  1911  p.  145,  for  injuries  sustained  when  a 
ladder  upon  which  he  was  standing  slipped  and  fell,  an  instruction 
that,  if  tne  ladder  was  defective  and  such  condition  was  known  to 
the  master,  or  had  existed  for  such  length  of  time  that  it  might 
have  been  known  by  the  exercise  of  ordinary  oare,  plaintiff  did  not 
assume  the  risk,  and  the  burden  was  on  the  master  to  prove  that 
it  did  not  know,  and  could  not  have  known,  of  the  defects  in  time 
to  have  remedied  them  or  discontinued  the  use  of  the  ladder  before 
the  injury,  was  substantially  correct  under  §8020c  Bums  1914, 
providing  that  the  emplove  shall  not  be  held  to  have  assumed  the 
risk  of  any  defect  in  the  place  of  work,  tools,  etc.,  known  to  the  em- 
ployer, or  which  might  have  been  known  to  him  in  time  to  repair  or 
discontinue  its  use,  and  such  instruction  was  not  objectionaole  for 
failure  to  state  that  the  master  must  have  had  a  reasonable  time 
in  which  to  make  repairs. 

American  Rotary  Valve  Co.,  662,  671  (6). 

13.  Injuries  to  Servant. — Action. — Defenses.-— Contributory  Negli" 
gence. — Statutory    Provisions. — ^Under   §8020c    Bums   1914,    Acts 
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1911  p  145,  providing  that  no  employe  shall  be  held  to  have 
assumed  the  risk  of  any  defect  in  the  place  of  work,  tool,  implement 
or  appliance,  which  defect  was  known  to  the  employer,  or  mip:ht 
have  been  known  to  him  by  the  exercise  of  ordinary  care,  in  time 
to  repair  or  discontinue  the  use  of  such  defective  place,,  etc.,  and 
§8020b  Bums  1914,  Acts  1911  p.  145,  eliminating  the  defense  that 
hazards  and  dangers  inherent  or  apparent  in  the  emplo3rment 
ocmtributed  to  the  injury,  the  mere  fact  that  an  employe  with 
knowledge  of  the  hazard  attempts  to  use  a  defective  place,  etc.,  or 
that  the  employe  in  prosecuting  the  work  knowing^  encounters 
an  apparent  nazard  which  contnbutes  to  his  injury,  aoes  not  con- 
stitute a  defense  to  actions  brought  under  the  Employen'  Liability 
Aot,  Acts  1911  jp.  145,  §8020a  et  sea.  Bums  1914,  either  by  the  aj)- 
plication  of  the  doctrine  of  assumed  risk  or  the  principle  of  contri- 
butory negligence,  and  whether  the  latter  principle  may  be  in- 
terposed as  a  defense  depends  upon  whether  the  employe's  man- 
ner of  enooimtering  the  hazard  is  characterized  by  tne  exercise  of 
care  commensurate  with  the  known  or  apparent  gravity  of  the 
hazard. 

Standard  Sled  Cat  Co.  v.  MaHineas,  672,  696  (13). 

14.  Injuries  to  Servant. — Action. —  Defenses. — CorUrttnUorv  Negli- 
gence.— Employers*  Liability  Act. — Unaer  S8020b  Bums  1914,  Acts 
1911  p.  145,  providing  that,  in  actions  prosecuted  under  the  act, 
the  burden  of  providing  that  the  injurea  employe  did  not  use  due 
care  and  diligence  shaU  be  on  the  defendant,  and  eliminating 
the  defense  of  contributory  negligence  where  the  injury  complained 
of  resulted  from  the  employe's  obedience  or  conformity  to  an  order, 
and  §8020f  Bums  1914,  Acts  1911  p.  145,  providing  that  all  ques- 
tions of  contributory  negUgence  shall  be  questions  of  fact,  the  de- 
fense of  contributory  negligence  is  available  where  the  element  of 
obedience  or  conformity  to  an  order  is  not  involved. 

Standard  Steel  Car  Co.  v.  Martinecz,  672,  687  (11). 

15.  Injuries  to  Servant. — Action. — Evidence. — Defective  Appliances. 
— Liability. — ^Where  plaintiff,  in  an  action  brought  under  the  Em- 
plo^^ers'  Liability  Act,  Acts  1911  p.  145,  |8020a  et  seq.  Bums  1914, 
for  injuries  to,  or  the  death  of,  a  servant,  has  proved  a  defect  in  the 
working  place,  tool,  etc.,  furnished  by  the  employer,  and  the  con- 
sequent injury,  a  prima  facie  ease  has  been  inade  against  the  em- 
ployer. 

Standard  Sted  Car  Co.  v.  Martinecz,  672,  701  (15). 

16.  Injuries  to  Servant. — Action. — Evidence. — Sufficient. — Under 
§8020c  Bums  1914,  Acts  1911  p.  145,  placing  the  burden  of  proof 
as  to  an  employer's  knowledge  of  defects  in  any  tool  or  apphanoe 
on  the  employer,  it  must  afi&rmativeiy  appear,  in  order  that 
the  evidence  may  be  held  insufficient  in  that  resi)e6t  to  sus- 
tain an  employe's  verdict  for  personal  injuries,  that  the  employer 
was  chargeable  with  such  knowledge  in  time  to  repair. 

Standard  Sted  Car  Co.  v.  Martinecz,  672,  677  (2). 

17.  Injuries  to  Servant. — Actions. — Liability  of  Master. — Assumption 
of  Risk.—Employer*s  lAabHUy  Art.— Under  §8020o  Bums  1914, 
Acts  1911  p.  145,  providing  that  the  burden  of  proving  that  the 
employer  did  not  have  knowledge,  actual  or  constructive,  of  de- 
fects in  tools,  etc.,  a  sufficient  time  before  an  injury  to  an  employe 
to  have  made  repairs  or  discontinued  the  use  of  a  defective  appli- 
ance, shall  be  on  the  employer,  and  §8020b  Bums  1914,  Acts  1911 
p.  145,  providing  that  it  shall  not  be  a  defense  to  an  employe's  ac- 
tion for  injuries  that  the  dangers  or  hazards  inherent  or  apparent 
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in  the  employment  oontributed  to  the  injury,  even  though  the  de- 
fense of  assumption  of  risk  is  not  eliminated  where  the  employer 
proves  want  of  knowledge,  the  right  to  interpose  such  a  defense  is 
of  no  value,  since  proof  of  lack  of  knowleoge  shows  absence  of 
negligence  which  is  itself  sufficient  to  defeat  the  oause  of  action. 
Standard  Sted  Car  Co.  v.  Martinect,  672,  700.  702  (14). 

18.  Injuries  to  Servant. — Action. — Verdict. — Answers  to  Interroga- 
tories. — In  a  servant's  action  against  the  master  for  injuries  re- 
sulting from  the  explosion  of  an  electric  light  bulb  when  slruok  by 
a  metal  punch,  negligence  being  predicated  on  the  master's  failure 
to  protect  the  bulb  from  being  struck  and  broken,  the  jury's  an- 
swers to  interrogatories  that  a  coemploye  of  plaintiff  was  nutrlriTig 
the  location  of  noles  to  be  drilled  in  the  base  of  a  motor,  that  the 
light  bulb  was  being  held  in  such  position  that  he  could  see  to  do 
the  work,  that  the  sharp  point  of  the  punch  was  placed  against  the 
metal  and  the  other  ead  hit  with  a  hammer,  that  it  was  necessary 
to  do  the  work  in  this  way  and  that  the  pimch  slipped  from  the 
hands  of  the  man  doinp:  ihe  marking  and  struck  the  ^ectric  light 
globe,  are  not  in  such  ureconcilable  conflict  with  the  general  ver^ 
diet  for  plaintiff  as  to  overrule  it,  since  such  answers  do  not  show 
that  the  coemploye  was  negligent,  nor  show  a  state  of  facts  which 
require  the  court  on  appeal  to  hold,  as  a  matter  of  law,  that  he  was 
n^ligent,  nor  do  they  snow  an  intervening  responsible  oause  break- 
ing the  line  of  causation  for  defendant's  negligent  act. 

HaakeU,  etc..  Car  Co.  v.  Brant,  424,  431  (6). 

19.  Injuries  to  Servant. — Action. — Assumption  of  Risk. — Master^s 
LialnlUy.—Statutes.—Vnder  §8020b  Burub  1914.  Acts  1911  p.  145, 
providing  that,  in  actions  against  the  employer  for  the  injury  or 
death  of  an  employe,  it  shall  not  be  a  defense  that  the  daiigers  or 
hazards  inherent  or  apparent  in  the  employment  contributed  to 
the  injury,  even  though  the  defects  complained  of  were  known  to 
the  injured  employe  and  the  employes  had  no  knowledge  thereof, 
the  doctrine  of  assumed  risk  does  not  prevent  a  recoveiT. 

Standard  Sted  Car  Co.  v.  Martinecz,  672,  680  (6). 

20.  Injuries  t0' Servant. — Assumed  Risk. — Contributory  Negligence, — 
The  defense  of  assumed  risk  is  ordinarily  regarded  as  predicated 
upon  the  theory  that  the  employe,  as  an  element  of  his  contract 
of  employment,  has  agreed  to  relieve  his  employer  from  liability 
for  injuries  from  inherent  or  apparent  hazards  in  the  employment, 
while  the  defense  of  contributory  negligence  is  based  on  the  fact 
that  the  employe's  manner  of  meeting  the  hazards  was  not  consist- 
ent with  reasonable  care. 

Standard  Steel  Car  Co.  v.  Martinecz,  672,  689  (12). 

21.  Injuries  to  Servant. — Assumption  of  Risk. — SUUutory  Provis- 
ions.— Apparent  Danger. — Under  §8020b  Bums  1914,  Acts  1911  p. 
145,  providing  that  in  actions  brought  against  amr  emplover  for 
the  injury  or  death  of  an  employe  it  shall  not  be  a  defense  that  the 
dangers  or  hazards  inherent  or  apparent  in  the  employment  con- 
tributed to  the  injury,  an  * 'apparent  danger"  is  one  of  the  exia- 
tence  of  which  the  employe  has  knowledge,  actual  or  constructive, 
and  such  action  is  in  substance  that  the  fact  that  dancers  existing 
by  reason  of  the  employer's  negligence  and  of  which  the  employe 
had  knowledge,  actual  or  constructive,  contributed  to  the  latter's 
injury  is  not  a  defense  to  an  action  for  such  injury  brought  under 
the  Employers'  Liability  Act,  Acts  1911  p.  145,  §8020a  et 
sea.  Bums  1914» 

^Standard  Steel  Car  Co.  v.  Martinecz,  672,  685  (lO), 
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22.  Injuries  to  Servants. — Inatructiona. — Invasion  of  Province  of  Jury. 
^In  an  action  for  personal  injuries  by  a  laundry  employe  whose 
hand  was  drawn  into  a  mangle,  instructions  that  a  statute  provid- 
ed that  machinery  used  in  a  laundi^  must  be  properly  guarded 
where  it  could  be  done  without  destroying  its  usefulness,  and  that 
at  the  time  plaintiff  received  her  injuries  there  was  a  Btatute  in 
force  which  reqidred  machinery  such  as  clothes  mangle  in  a  laundry 
that  was  propelled  by  steam  and  electric  power  to  be  guarded 
when  in  use  whenever  that  could  be  done  without  in  any  manner 
materially  impairing  its  usefulness,  were  erroneous  because  invading 
the  province  of  the  jury  by  taking  f ronl  it  the  question  of  fact  as 
to  wnether  the  mangle  was  a  dangerous  machine  within  the  mean- 
ing of  the  statute  reouiring  dangerous  machinery  to  be  guarded. 

ChurchiU  v.  WoodrufT.  241,  243  (1). 

23.  Injuries  to  Servant, — Liability  of  Master. — Employers'  Liability 
Act.— Negligence.— AHhough,  under  §8020b  Bums  1914,  Acts  1911 
p.  145,  providing  that  it  shaU  Hot  be  a  defense  to  an  action  for 
injury  to  an  employe  that  the  dangers  or  hazards  inherent  or  ap- 
I>arent  contributed  to  the  injury,  the  principle  of  assumed  risk  will 
not  defeat  a  recovery,  the  failure  to  establisn  actionable  negli^pence 
on  the  part  of  the  employer  will  do  so,  as  negligence  is  the  gist  of 
all  actions  imder  the  Employers'  liability  Act,  Acts  1911  p.  145, 
S8020a  et  seq.  Bums  1914. 

Standard  Sted  Car  Co  y.  Martinecz,  672,  681  (7). 

24.  Injuries  to  Servant. — Liability. — Statute. — ^Under  §8Q20c  Bums 
1914,  Aote  1911  p.  145,  providing  that  the  emplove  shall  not  be 
held  to  have  assumed  the  risk  of  any  defect  in  the  place  of  work,  or 
in  the  tool,  eto.,  which  defect  was  Imown  to  the  employer  or  might 
have  been  Imown  to  him  in  time  to  repair  or  discontmue  its  use, 
and  placing  the  burden  of  proof  as  to  such  knowledge  on  the  em- 
ployer, where  the  evidence  discloses  affirmatively  that  the  employ- 
er did  not  have  knowledge,  actual  or  constructive,  a  sufficient  time 
before  injury  to  an  employe  for  repairs  to  be  made  or  the  use  of  a 
defective  appliance  to  oe  discontinued,  the  evidence  is  insufficient 
to  charge  the  employer  with  actionable''negligence. 

Standard  Sted  Car  Co.  v.  Martinecz,   672,  681  (8). 

25.  Injuries  to  Servant. — Negligence  of  Fetloto^Servant. — lAahility 
of  Master. — ^Although  a  servant  assumes  the  risk  of  injury  result- 
ing from  the  negligence  of  a  fellow  servant,  the  master  is  not  re- 
lieved unless  the  negligence  of  the  fellow-servant  was  the  sole 
cause  of  the  injury,  and  did  not  unite  to  any  extent  with  the  neg- 
ligence of  tiie  mafiter. 

Haskell,  etc..  Car  Co.  v.  Brant,  424,  430  (4). 

26.  Injury  to  Servant. — Negligence  of  FeUow  Servant. — Defective  Ap- 
pliances.— Master's  Liability. — In  an  servant's  action  against  the 
master  for  i)ersonal  injuries  under  the  Employers'  Ldability  Act, 
Acts  1911  p.  145,  }8020a  et  seq.  Burns  1914,  where  one  paragraph 
of  the  complaint  alleged  that  plaintiff  sustained  his  injuries  when 
a  kkdder  upon  which  he  was  standing  slipped  and  fell  because  it  had 
no  spikes  Or  other  devices  at  the  bottom  of  the  side  pieces  to  pre- 
vent it  from  slipping  and  by  reason  of  the  carelessness  and  negli- 
gence of  a  fellow  employe  in  failing  to  hold  the  ladder  in  place,  a 
motion  for  judgmenton  the  jury's  answers  to  special  interrogatories 
was  properly  overruled  where  such  answers  showed  that  the  lad- 
der"fell  from  not  being  held"  by  the  fellow  employe  "or  provid- 
ed with  spikes." 

American  Rotary  Valve  Co.  v.  Bowman,  662,  669,  670  (3). 
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27.  Injuries  to  Servant, — Proximate  Cause. — Where  the  master  is 
n^li^nt  in  providing  an  unguarded  electric  light  globe  to  be  used 
by  his  employes  in  the  performance  of  their  labors  and  at  a  place 
where  it  may  be  accidentally  struck,  and  an  explosion  caused  by 
reason  of  its  unguarded  condition,  thereby  endangering  the  work- 
men, such  negligence  is  the  proximate  cause  of  an  injury  occasion- 
ed by  the  explosion,  though  it  was  caused  by  an  accidental  strik- 
ing of  the  globe. 

Haskell,  etc..  Car  Co.  v.  BrarU,  424,  430  (5). 

III.    Injubies  to  Third  Persons — Liabilitt. 

(A)     Neolioence  of  Servant. 

28.  Negligence  of  Servant. — Master^s  LiahUity. — Under  the  doc- 
trine of  respondeat  superior  the  master  or  principal  is  chargeable 
with,  and  liable  for,  the  negligent  acts  committed  by  his  agent  or 
servants  while  acting  in  the  course  of  their  employment  and  in  the 
line  of  duty. 

Illinois,  etc.,  R.  Co,  v.  Hawkins,  Admx.,  312,  317  (3). 

29.  Negligence  of  Servant. — Joint  Liability. — Where  a  third  party 
is  injured  by  reason  of  the  negligence  of  a  servant  while  acting  in 
the  course  of  his  employment,  both  the  master  and  servant  are 
liable,  and  either  or  both  may  be  sued  at  the  option  of  the  injured 
party. 

Illinois,  etc.,  R.  Co.  v.  Hawkins,  Admx.,  312,317  (4). 

(B)     Work  op  Independent  Contractors. 

30.  Indej^endent  Contractor. — Master's  LdabUity. — Ordinarily,  a  con- 
tractee  is  not  responsible  for  the  acts  of  an  independent  contractor 
to  whom  he  has  let  a  particular  work  where  he  reserves  to  himself  no 
control  over  the  same  except  the  right  to  see  that  it  conforms  to  a 
particular  standard. 

Rooker  v.  Lake  Erie,  etc.,  R.  Co.,  521,  526  (1). 

31.  Injuries  to  Servant  of  Independent  Contractor. — Liability. — In  an 
action  for  personal  injuries,  even  though  the  complaint  showed 
that  t^e  owner  engaged  an  independent  cod  tractor  to  erect  a  con- 
crete building,  the  existence  of  an  independent  contract  was  no 
defense  to  an  action  against  the  owner  for  injuries  to  an  employe 
of  the  contractor,  where  the  method  of  construction  adoptea  was 
one  that  was  inherently  dangerous. 

Sked  V.  PrestrO'LUe  Co.,  635,  643  (7). 

32.  Trespass  by  Independent  Contractor. — Liability  of  Railroad. — 
Where  a  railroad  company  engaged  in  a  grade  separation  sublet 
part  of  the  work  to  an  independent  contractor,  it  could,  in  an  ac- 
tion against  it  for  the  contractor's  tres|)a8s  on  plaintiff's  land,  in- 
terpose the  defense  that  the  acts  complained  of  were  committed  by 
the  contractor,  since  the  trespass  was  not  in  violation  of  any  duty 
imposed  on  the  railroad  by  its  charter. 

Rooker  v.  Lake  Erie,  etc.,  R.  Co.,  521,  528    (3). 

IV.     Workmen's  Compensation. 

3.     Acceptance, — ^Acceptance  of  the  Workmen's  Compensation  Act 
(Acts  1915  p.  392)  is  not  compulsory,  but  voluntary, 

Carl  Hagenbeck,  etc..  Shows  Co.  v.  Leppert,  261,  266  (3). 

34.  Power  of  Legislature. — ^The  Legislature  had  the  power  to  rest  the 
plan  of  the  Workmen's  Compensation  Act  (Acts  1915  p.  392)  on  a 
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oontraotual  basis,  and  to  provide  that  every  eontraot  of  service 
made  by  those  coming  within  the  act  should  be  subject  to  its 
tenns  and  provisions. 

Varl  Hagenheck,  etc,  Shows  Co.  v.  Leppert,  261,  265   (2). 

35.  Master  and  Servant. — Determination  of  Relationshiv. — It  is  the 
work  which  the  workman  is  performing  at  the  time  ne  is  injured 
which  determines  whether  he  is  at  the  time  the  servant  of  another 
and  is  engaged  in  the  discharge  of  that  duty  under  his  employment 

Sugar  Valley  Coal  Co.  v.  Drake,  152,  154  (3). 

36.  Relalionship  of  Master  and  Servant. — Evidence. — Sufficiency. — 
In  a  proceedings  for  compensation  under  the  Workmen's  Compen- 
sation Act  (Acts  1915  p.  3d2),  for  the  death  of  claimant's  husband, 
teamster,  evidence  showing  that  decedent,  at  the  time  he  received 
the  fatal  injury,  was  hauling  his  own  coal,  with  his  own  team  and 
wagon,  to  his  home,  without  any  direction  from  defendant  either 
as  to  the  manner  of  doing  the  haiding,  for  which  he  was  to  receive 
no  compensation,  or  the  route  he  was  to  follow,  and  that  he  was 
charged  for  the  coal  by  defendant  co  A  operator  only  the  price  at 
the  mine,  is  insufficient  to  warrant  the  inference  that  decedent  was 
defendant's  servant  within  the  meaning  of  the  act. 

Sugar  VaUey  Coal  Co.  v.  Drake,  152,  154  (4). 

37.  Employe. — Officer  of  CorporcUion. — ^That  one  is  presiden  t  or  other 
executive  or  managing  officer  of  the  corporation  employing  him  is 
not  alone  sufficient  to  eliminate  him  from  those  re^:arded  as  em- 
ployes within  the  meaning  of  workmen's  compensation  acts. 

In  re  Raynes,  321,332  (4). 

38.  Employe. — Employes  intended  to  become  beneficiaries  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  are,  in  a  general 
way,  those  whose  remuneration  is  i)opulariy  designated  as  wages 
rather  than  salary,  whose  compensation  is  not  munificent,  who 
may  reasonably  be  presumed  to  be  dependent  onwagea  for  the  sus- 
tenance of  themselves  and  families,  whope  wives  and  young  chil- 
dren may  reasonably  be  presumed  without  proof  to  b^  dependent 
on  them  for  support,  and  whose  labor  is  manual,  or  of  a  like  degree 
of  industrial  or  com  mercialimportance  as  manual  labor  when  viewed 
from  the  standpoint  of  individual  accomplishment,  although  none 
of  such  tests  are  decisive  in  determining  those  entitled  to  compen- 
sation under  the  act. 

In  re  Raynes,  321,  329  (3). 

39.  Compensation  Agreements. — Approval  by  Industrial  Board. — 
Force  and  Effect. — Under  §57  of  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  the  employer  and  the  injured  employe,  or 
his  dependent  in  case  of  death,  may  agree  upon  the  compensation 
as  provided  by  the  act,  but  to  be  enforceable  a  memorandum  of 
such  agreement  must  be  filed  with  and  approved  by  the  Industrial 
Board,  and  it  may  be  approved  only  when  its  terms  conform  to 
the  act,  but  when  such  an  agreement  is  made  and  approved  it  will 
be  given  the  same  effect  as  an  award  of  the  board. 

In  re  Stone,  38,  42  (1). 

40.  Agreement  as  to  Compensation, — Validity. — Scope. — Under  557 
of  the  Workmen's  Compensation  Act,  Acts  1915  p.  392,  providing 
that  the  employer  and  the  injured  employe  may  agree  as  to  com- 
pensation with  the  approval  of  the  Industrial  Board,  an  agreement 
stipulating  that  at  the  time  of  the  injury  the  injured  servant's 
average  weekly  wage  was  $12.96,  that  he  should  receive  compensa- 
tion at  the  rate  of  $7.13  per  week  during  the  period  of  his  total 
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disability,  and  that  the  employer  should  pay  the  neoessu^  and 
reasonable  8urg:ioal,  medical  and  hospital  expense  on  aocoimt  of 
the  injury  for  the  first  thirty  days  thereafter,  was  sufficient  so  far 
as  it  went  and  was  such  an  agreement  as  the  parties  were  authorized 
to  make,  and  the  board  to  approve,  assuming  that  the  parties  were 
«  not  seeking  to  compromise  any  difference  between  them  as  to  the 
amount  of  compensation,  but  that  their  purpose  was  simply  to 
avoid  the  expense  of  a  hearing  before  the  board. 

In  re  Stone,  38,  42  (2). 

41.  Incovvplete  Agreement  as  to  Compensation, — Jurisdiction  of  In* 
dustrial  Board  after  Approval. — ^An  agreement  between  the  employ- 
er and  an  injured  servant  providing  for  the  payment  of  compensa- 
tion during  the  period  of  his  total  disability  only,  but  not  during 
partial  disability,  is  incomplete,  and,  although  such  agreement 
was  approved  by  the  Industrial  Board,  it  ma^  on  proper  petition 
hear  the  parties  and  make  such  further  provision  for  compensation 
as  the  facts  warrant,  not  exceeding  the  maximum  provided  in  the 
act  (Acts  1915  p.  392),  the  same  as  though  no  agreement  had 
been  reached. 

In  re  Stone,  38,  43  (3). 

42.  Construction, — Injuries  to  Employes, — Report  to  Industrial  Board, 
— ^An  employer  who  has  availed  himself  of  jg  and  §3  of  the  Work- 
men's Compensation  Act  (Acts  1915  p.  392),  providing  that  he 
may  exempt  himself  from  the  operation  of  the  act  by  serving  and 
postiDjE:  due  notice,  is  required  to  make  the  reports  specified  by  §67 
as  to  mjuries  sustained  by  his  employes  In  the  ooiurse  of  their  em- 
ployment. 

In  re  Burk,  435,  436  (1). 

43.  Construction, — In  construing  that  part  of  §31  of  the  Workmen's 
Compensation  Act,  Acts  1915  p.  392,  governing  compensation  for 
permanent  partial  disability  resulting  from  injuries  other  than 
those  mentioned  in  the  epecifio  schedule  oontained  in  such  section, 
it  should  Jbe  considered  in  connection  with  the  other  parts  of  the 
section,  and  given  a  construction  consistent  therewith,  if  reason- 
ably possible. 

In  re  Cannon,  1,  4  (2). 

44.  Construction, — Injury  OtUside  of  State, — ConflicHng  Provisions, 
— The  provision  of  {20  of  the  Workmen's  Compensation  Act 
(Acts  1915  p.  392),  brmging  within  the  statute  cases  hi  which  the 
injuries  are  received  outside  the  state,  can  be  defeated  only  by 
other  words  within  the  act  which  are  equally  plain,  unmistakable 
and  rigid. 

Carl  Hagenbeck,  etc,.  Shows  Co,  v.  Leppert,  261,  268  (8). 

45.  Industrial  Board, — Nature  of  Power. — It  is  a  le^  maxim  that 
''an  act  of  the  court  shall  prejudice  np  one^"^  and^  although  the 
Industrial  Board  is  not  a  court,  it  Is  an  administrative  body  with 
at  least  quasi-iudicial  powers,  and  the  imderlying  principle  em- 
bodied in  such  maxim  is  apphcable  to  its  proceedings. 

In  re  Ale,  144,  150  (3). 

46.  Industrial  Board, — Nature  of  Jurisdiction, — ^The  Indttstrial 
Board  is  not  a  court  and  is  not  vested  with  judicial  powers  within 
the  general  acceptation  of  that  term,  nor  does  it  have  the  power  to 
set  aside  its  own  acts  in  the  absence  of  fraud,  duress  or  nustaka, 
alleged  and  proved;  it  is  no  more  than  an  administrative  body, 
which  hi  the  administration  of  the  Workmen's  Compensation  Act, 
Acts  1915  p*  392,  is  empowered  to  ascertain  some  questions  of  foot 


INDEX.  759 

MASTER  AND  SERVANT— Continued. 

and  to  apply  the  exJBting  law  thereto,  ard  in  so  doing  it  acts  quasi- 
judicially. 

In  re  Stone,  38,  44  (5). 

47.  Certified  Questions  of  Law, — Province  of  Industrial  Board. — UUi' 
mate  Facts. — ^Whether  defendant  company's  collector  was  actuated 
in  going  to  another  city  by  a  purpose  to  serve  his  employer,  and 
was  devoting  his  time  and  efforts  to  that  end,  because  unable  to 
complete  the  employer's  business  before  the  departure  of  the  last 
oar,  he  was  compelled  to  make  the  return  trip  by  automobile,  re- 
sulting in  his  injury,  or  whether  he  was  seeking  Lis  own  pleasure, 
with  a  secondly  object  of  collecting  accounts  for  the  master,  are 
questions  of  ultimate  fact  which  it  is  the  province  of  the  Industrial 
Board  rather  than  the  Appellate  Court  to  deduce. 

In  re  Raynes,  321,  325  (2). 

48.  Findings  of  Industrial  Board, — Conclusiveness. — ^The  findings  of 
the  Industrial  Board  have  the /tame  force  as  the  finding  of  a  court 
or  the  verdict  of  the  jury,  and  will  not  be  set  aside  if  Qiere  is  any 
evidence  upon  which  they  can  rest. 

Sugar  Valley  Coal  Co,  v.  Drake,  152,  153  (2). 

49.  Questions  of  FacL — Employe, — Officer  of  Corj)oration. — ^Wheth- 
er a  stockholder  and  officer  of  a  corporation  who  is  employed  by  it 
at  a  salary  to  act  as  buyer,  salesman  and  collector  of  accoimts  is 
an  employe  within  the  meaning  of  the  Workmen's  Ck>mpensation 
Act,  Acts  1915  p.  392,  is  a  question  of  fact  for  the  Industrial  Board. 

In  re  Raynes,  321,  332  (5). 

60.  Jurisdiction  of  Industrial  Board. — Agreements  as  to  Compensor 
Hon, — Control  after  Approval. — Although  the  Industral  Board  has 
approved  an  agreement  as  to  compensation  made  pursuant  to  §57 
of  the  Workmen's  Compensation  Act,  Acts  1915  p.  392,  it  still  has 
jurisdiction  over  the  subject-matter  and  the  parties,  even  if  the 
agreement  was  intended  as  a  compromise  settlement  of  all  com- 
pensation, and  may  hear  all  disputes  between  the  employer  and 
the  injured  employe  or  his  dependents  with  reference  to  the  compen- 
sation to  be  paid  or  received  under  the  act  at  any  time  before  the 
final  disposition  of  the  ca.se. 

In  re  Stone,  38,  43  (4). 

51.  Proceedings  of  Industrial  Board, — Notice, — Under  §859  and  60 
of  the  Workmen's  Compensation  Act  (Acts  1915  p.  392),  providing 
that  copies  of  awards  shall  be  sent  to  each  of  the  parties  and  that, 
if  an  application  for  review  is  made  within  seven  days  from  the  date 
of  an  award  by  less  than  the  full  board,  the  full  board  shall  review 
the  evidence,  make  an  award,  and  send  a  copy  thereof  to  the  parties 
it  is  the  imx)erative  duty  of  the  Industrial  Board  to  send  copies  of 
the  award  to  each  party  as  directed,  the  purpose  of  these  provis- 
ions being  to  affora  the  interested  parties  ample  opiX)rtunity  to 
protect  their  rights,  including  those  of  review  and  appeal. 

In  re  Ale,  144,  149  (1). 

52.  Procedure. — ^Under  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392),  providing  that  the  Industrial  Board  shall  prescribe 
its  own  procedure,  the  rules  of  procedure  prescribed  in  the  Civil 
Code  are  not  available  in  matters  before  the  board. 

Carl  Hagenbeck,  etc.  Shows  Co.  v.  Leppert,  261,  269  (9). 

63.  SttUement  of  Facts. — Scope. — ^As  it  is  within  the  province  of  the 
Industrial  Board  to  determme  in  the  first  instance  whether  an  injury 
involved  in  a  proceeding  before  it  was  the  result  of  an  accident,  and 
whether  it  arose  out  of  and  in  the  course  of,  the  employment,  it  is 


760  IIJdEX. 

MASTER  AND  SERVANT— Continued. 

I)roper  for  the  board  to  include  in  its  findings  its  general  eonohi- 
sions  as  to  suoh  questions  in  its  statement  of  facts  required  by  §59 
of  the  Workmen  s  Comi)ensation  Act  (Acts  1915  p.  392). 

Inland  Sied  Co.  v.  Lambert,  24!d,  251  (2). 

54.  SUUemenl  of  Facts. — Conclusions  of  Law, — The  determination 
of  the  Industrial  Board  that  an  accident  did  or  did  not  arise  out  of, 
or  in  the  course  of,  the  employment  is  a  legal  conclusion  and  not 
thestatementof  an  ultimate  fact,  such  as  contemplated  by  §59of  the 
Worlomien's Compensation  Act  TActs  1915  p.  392),proYiduig.thatin 
each  proceeding  l3ef ore  it,  the  board  fihall  make  and  file  a  state- 
ment of  the  facts. 

Inland  SteeH  Co,  v.  Lambert,  246,  250  (1). 

55.  Injury  Out  of  State, — Right  to  Compensation. — ^Under  ^20  of  the 
Worlanen's  Compensation  Act  (Acts  1915  p.  392),  providing  that 
every  employer  and  employe,  except  as  provided  in  (19  shall  be 
bound  by  the  provisions  of  the  act' whether  the  injury  occurs  with- 
in the  state  or  m  some  other  state  or  foreign  country,  the  emplove's 
right  to  compensation,  being  contractual,  accompanies  the  employe 
wherever  he  goes  untU  the  contract  of  service  is  terminated. 

Carl  Hagenbeck,  etc..  Shows  Co.  v.  Leppert,  261,  267  (5). 

56.  Scope. — Burden  of  Proof. — In  all  cases  brought  under  the  Work- 
men's Compensation  Act  (Acts  1915  p.  392),  the  burden  is  on  the 
claimant  to  furnish  the  evidence  from  which  the  inference  can 
reasonably  be  drawn  that  the  injury  or  death  was  caused  by  an 
accident  arising  out  of  and  in  the  course  of  the  employment,  wiUi- 
in  the  meaning  of  the  act. 

Sugar  Valley  Coal  Co.  v.  Drake,  152,  153  (1). 

57.  Amount  of  Compensation. — Where  a  deceased  son  paid  all  of  his 
wages  to  hiamother  and  they  were  placed  hi  a  common  fund  used  for 
the  support  of  herself » the  son  and  other  minor  children,  the  full 
average  weekly  wage  was  the  proper  basis  for  determining  the  com- 
pensation due  the  mother  under  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  without  deducting  amounts  received  by  the  son 
from  such  fund  for  car  fare,  dothmg  and  other  necessary  living 
expenses. 

People* s  Hardware  Co.  v.  Croke,  340,  344  (3). 

58.  Right  to  Compensation. — ^A  workman  receiving  an  injuiy  while 
on  or  near  the  place  of  work,  or  at  a  place  to  which  his  employment 
requires  him  to  go  while  performing  a  service  incident  to  or  con- 
nected with  his  emplo3rment,  or  which  is  reasonably  necessary  for, 
and  preparatory  to,  the  beginninfi;  of  his  work,  or  while  doing  some- 
thing reasonably  connected  with  his  employment,  or  incident  there- 
to, s^ter  his  actual  labors  are  completed  for  the  day,  may  be  allow- 
ed compensation  for  such  injury. 

In  re  Ayres,  458,  462  (2). 

59.  Right  to  Award. — Injuries  Arising  in  Course  of^  Employment. — 
Where  it  was  the  custom  of  factory  employes,  with  tne  mjaster's 
knowledge  and  accLuiescence,  to  provide  warm  water,  with  which 
to  washbefore  going  ofif  duty,  by  heating  an  iron  bar  in  the  fur- 
nace and  then  dropping  the  heated  bar  into  a  bucket  of  water,  and 
a  servant  who,  on  an  occasion  when  the  furnace  fire  was  extin- 
guished, went  for  the  first  time  into  another  department  and,  mis- 
takinp:  a  tank  of  hot  acid  for  water,  placed  a  bucket  of  cold  water 
therem  for  the  purpose  of  heating  it  and  caused  an  explosion  in 
which  he  was  severely  burned,  the  accident  resulting  in  the  injury 
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arose  out  of  the  employment  within  the  meaning  of  the  Work- 
men's Ck)mpensation  Act  (Acts  1915  p.  392). 

In  re  Ayres,  458,  464  (6). 

60.  Right  to  Compensation. — Servant^s  Negligence, — ^An  iniured  em- 
ploye, otherwise  entitled  to  compensation,  cannot  be  denied  the 
benefit  of  the  Workmen's  Com])ensation  Act  (Acts  1915  p.  392), 
because  he  was  guilty  of  negligence  in  doing  the  act  which  resulted 
in  his  injury. 

^  In  re  Ayres,  458,  463  (5). 

61.  Right  to  CompenscUion. — Railway  Employes  Engaged  in  Inter- 
state Commerce, — In  view  of  the  decisions  of  the  United  States 
Courts  holding  that  the  FcKieral  Employers*  liabiH^  Act,  under 

'  which  negligence  is  the  basis  of  the  duty  to  make  compensation, 
includes  lul  cases  for  which  railroads  may  be  held  liable  on  account 
of  injury  to  their  employes  engaged  in  interstate  commerce  and 
that  in  that  field  it  is  both.  x>aramount  and  exclusive,  §19  of  the 
Indiana  Workmen's  Comi)ensation  Act  (Acts  1915  p.  392),  provid- 
ing that  the  act  shaU  not  apply  to  employes  engaged  in  mterstate 
conmierce,  nor  to  their  employers,  in  case  the  laws  of  the  United 
States  provide  for  compensation  or  for  liability  for  injury  or  death 
by  accident  of  such  employes,  must  be  held  to  expressly  exempt 
from  its  benefits  railroad  employes  engaged  in  interstate  com- 
merce, even  in  cases  where  the  railroad  is  not  liable  under  the  feder- 
al liability  act  for  the  injury  of  an  employe. 

Walker  v.  Chicago,  etc,  R.  Co.,  165,  170,  173  (3). 

62.  Right  to  Compensation. — Injury  Arising  Out  of  Employment, — 
Where  an  insurance  agent  was  injured  as  a  result  of  slipping  on  an 
icy  sidewalk  while  proceeding  from  his  train  to  the  hotel  in  a  town 
to  which  his  employer  had  sent  him  to  transact  business  for  the 
company,  the  injury  was  one  arising  out  of  his  employment  with- 
in the  terms  of  the  Workmen's  Compenisation  Act  (Acts  1915  p. 
392). 

In  re  Harraden,  298,  310  (1). 

63:  Measure  of  Compensation, — ^As  the  Workmen's  Compensation 
Act  (Acts  1915  p.  392)  makes  no  specific  provision  as  to  tne  period 
during  which  compensation  shall  be  allowed  for  injury  either  to  the 
little  finger  or  to  the  ring  finger  considered  alone,  nor  for  iniury  of 
both  fingers  in  the  same  accident,  it  is  thu  duty  of  the  Industrial 
Board  to  fix  the  compensation,  in  it8de8cretion,i]nder  the  general 
provisions  of  {31. 

Kenwood  Bridge  Co.  v.  Stanley,  563,  567  (4). 

64.  Accident  Arising  in  the  Course  of  and  Out  of  Employment. — If 
the  exclusive  purpose  of  defendant  company's  collector  in  going 
to  another  cit^  was  to  collect  amounts  due  the  company,  then  in 
going  to  such  city  the  collector,  who  was  also  secretary-treasurer  of 
the  company,  was  discharging  the  duties  of  his  emplo3rment. 

In  re  Raynes,  321,  325  (1). 

65.  AcciderU  Arising  Out  of  Employment. — ^Injury  to  a  car  inspec- 
tor while  taking  a  short  cut  to  report  for  work  to  a  railroad  with 
which  his  employer  exchanged  the  services  of  workmen  under  cer- 
tain conditions  was  an  accident  arising  out  of  the  employment 
within  the  meaning  of  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  the  injured  servant  being  at  the  time  of  the  accident 
oonsiaered  as  being  on  duty  and  on  pay  imder  the  agreement  be- 
tween his  employer  and  such  other  railroad  as  to  the  exchange  of 
employes. 

In  re  Maroney,     333. 
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66.  Accident  Arising  OtU  of  Employment.— Where  a  night  watch- 
man, proceeding  to  the  entrance  of  the  plant  to  register  out  after 
he  had  completed  his  hours  of  actual  service,  attempted  to  board 
a  switch  engine  going  in  that  direction,  for  the  purpose  of  avoid- 
ing an  excavation  in  his  path,  and  also  to  arrive  at  the  entrance 
more  quickly,  and  was  injured,  the  accident  did  not  arise  out  of  the 
employment,  but  from  a  peril  added  by  his  conduct  and  from  an 
act  not  reasonably  incidental  to  his  employment,  but  done  purely 

for  his  own  oonvenienoe. 

Inland  Sted  Co.  v.  Lambert,  246,  259  (6). 

67.  Accident  Arising  Out  of  Employment. — Burden  of  Proof. — In  a 
proceeding  for  compensation  under  the  Workmen's  Compenss^ 
tion  Act  (Acts  1915  p.  392),  claimant  has  theburden  of  establish- 
ing the  facts  necessary  to  support  a  conclusion  of  law  that  the 
accident  arose  out  of  the  employment. 

Inland  Steel  Co.  v.  Lambert,  246,  252  (5). 

68.  Accideni  Arising  in  Course  of  EmpZoymcn^.— Although  when  in- 
jured claimant  had  completed  his  hours  of  active  service  as  a  night 
watchman,  and  was  proceeding  to  register  out,  as  required  by  the 
employer,  the  injury  was  suffered  in  the  course  of  the  employment, 
the  phrase  "in  the  course  of,"  as  used  in  the  Workmen's  Compensa- 
tion Act  (Acts  1915  p.  392),  having  reference  to  the  time,  place  and 
circumstances  under  which  the  accident  occurs,  as  distmguished 
from  the  origin  or  cause  of  the  accident,  and  relates  to  the  circum- 
stances under  which  an  accident  of  a  given  character  or  quality 

ts^es  place. 

Inland  Steel  Co.  v.  Lambert,  246,  251  (4). 

69.  Accident  Arising  Out  of  Employment. — ^Where  one  employed  by 
a  tinner,  while  riding  in  the  master's  wagon  to  a  place  where  ne  was 
doing  work  for  the  master,  left  the  vehicle  while  the  horse  was 
being  watered,  and  was  struck  and  killed  by  an  automobile  while 
crossing  the  street  to  purchase  tobacco,  the  accident  did  not  arise 
outofSs  employment  within  the  meaning  of  the  Workmen's  Com- 
pensation Act  (Acts  1915  p.  392),  and  his  widow  and  children  were 
not  entitled  to  an  award  of  compensation  for  his  death. 

In  re  Belts,  484. 

70.  Accident  Arising  Ovi  of  and  in  Course  of  Employment. — The 
words  "by  accident  arising  out  of  and  in  the  course  of  the  employ- 
ment," as  used  in  workmen's  compensation  acts,  are  liberally  con- 
strued. 

In  re  Ayres,  458,  462  (IX 

71.  Injury  Arising  Ovi  of  Employment. — ^Where  an  employe  is  in- 
jured while  on  duty,  or  while  i)erforming  some  act  incident  to  his 
employment,  and  reasonably  necessary  to  his  personal  health  or 
comfort,  though  not  strictly  necessary  to  his  emplo3rment,  such  in- 
jurv  will  ordinarily  be  held  to  arise  out  of  the  employment. 

/n  re  ilyrc«,  458,  463  (3). 

72.  Injury  Arising  Out  of  Employment. — ^Where  an  employe  is  per- 
forming an  act  incident  to  his  employment,  wlfile  on  the  employ- 
er's premises,  which  is  customary  among  the  employes,  and  the 
employer  has  acquiesced  in  such  custom  for  considerable  pcoiod  of 
time,  an  injury  received  by  the  employe  while  so  engaged  will  ordi- 
narily be  held  to  arise  out  of  the  employment  within  the  meaning 
of  the  Workmen's  Compensation  Act  (Acts  1915  p.  392). 

In  re  Ayrea.  458, 463  (4). 
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73.  Injury  Arising  Out  of  and  in  Course  of  Employmenl. — In  a  pro- 
oeedings  for  ooini)eiisatiozi  tinder  the  Workmen's  Comi^nsation 
Aot  (Acts  1915  p.  392),  evidence  that  claimant,  a  circus  employe, 
while  engaged  in  driving  a  team  used  in  hauling  equipment  from 
the  ^ow  ground  to  the  railroad,  temporarily  left  the  team  in  care 
of  a  fellow  workman  and  went  to  a  sleeping:  car  to  get  a  drink  of 
water,  and  that,  while  returning  to  his  duties,  was  run  down  and 
injured  by  one  of  defendant's  oars,  is  sufficient  to  warrant  the 
finding  that  the  injury  arose  out  of  and  in  the  course  of  the  em- 
ployment. 

.  Carl  Hagenbeckf  -etc,,  Shows  Co,  v.  Leppert,  261,  264  (1). 

74.  Injury  Arising  Out  of  and  in  Course  of  Employment, — QtLesiian 
of  Fact. — Proximate  Cause. — ^Where  an  employe  receives  an  injury 
as  a  result  of  weather  conditions,  it  is  ordinarily  a  question  of  fact 
whether  the  employment  of  the  injured  person  was  a  contributing 
proximate  cause  of  the  injury. 

In  re  Harraden,  298,  311  (2). 

75.  Extent  of  Injuries. — Evidence, — Sufficiency. — In  a  proceedings 
for  compensation  under  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392),  undisputed  testimony  by  the  injured  servant  that,  as 
the  r^ult  of  injuries  to  his  right  hand,  the  leader  of  the  third  finger 
was  cut,  both  joints  were  completely  ankylosed  and  stiff,  that  the 
knuckle  joint  was  stiff,  and  that  he  lost  the  use  of  the  little  finger, 
which  was  crushed  and  amputated  near  the  distal  joint,  is  suffi- 
cient to  support  a  finding  that  the  injurv  resulted  in  the  loss  by 
sei>aration  of  the  distal  phalanx  of  the  little  finger  of  the  right  hand 
and  in  the  pesmanent  total  impairment  of  the  ring  finger  of  the 
right  hand. 

Kenwood  Bridge  Co.  v.  Stanley,  563,  566  (2). 

76.  Injury  to  Servant, — Loss  of  Part  of  Foot. — Compensation, — ^Where 
an  injury  to  a  servant  results  in  the  separation  of  less  than  the  en- 
tire foot  at  the  ankle  joint  and  involves  the  loss  of  all  the  toes  of 
the  foot,  the  period  of  compensation  must  be  determined  under 
thatpart  of  §31  of  the  Workmen's  Compensation  Act^  Acts  1915 
p.  392,  providing  that  in  cases  of  permanent  i)artial  disability  for 
which  compensation  is  not  fixed,  including  any  disfigurement 
which  may  impair  the  future  usefulness  or  opportunities  of  the  in- 
jured employe,  compensation  in  lieu  of  all  other  compensation  sbaU 
be  paid  when  and  in  the  amount  determined  by  the  Industrial 
Board,  not  to  exceed  fifty-five  per  cent,  of  the  average  weekly 
wages  x>er  week  for  a  period  of  200  weeks,  but  compensation  should 
not  be  awarded  for  a  longer  period  than  that  provided  in  §31,  cl.  e, 
fixing  the  period  of  c6mpeiisation  for  the  loss  of  one  foot  at  or 
above  the  ankle  joint  at  125  weeks,  unless  the  facts  warrant  the 
Industrial  Board  in  finding  that  such  injury  and  consequent 
disability  were  greater  than  that  occasioned  by  the  loss  of  afoot 
at  or  above  the  ankle  joint. 

In  re  Cannon,  1,  3,  4,  (1). 

77.  Partial  Disability, — Award. — Deductions. — ^Under  §41  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  where  an  injured 
employe  has  been  jmd  his  regular  salary,  or  other  moneys,  while 
incapacitated  for  work  by  reason  of  ms  injuries,  the  aggregate 
amount  of  the  money  thus  paid  him  may  proi)erly  be  deducted 
from  the  award  of  compensation. 

/  UnderhiU  v.  Central  Hospital,  etc.,  44,  47  (3). 
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78.  Injury  to  Servant. — Notice, — When  Neceasart^^Vnder  |22  of  the 
WorIanen*s  CompenBation  Act,  Acts  1915  p.  §92,  requimg  evety 
injured  employe  or  his  representative,  immediately  upon  the  oo- 
currence  of  an  injury,  or  as  soon  thereafter  as  practicable,  to  give 
the  employer  written  notice,  and  providing  that  the  employe  widl 
not  be  entitled  to  physician's  fees  or  compensation  which  may  have 
accrued  prior  to  the  giving  of  the  notice,  unless  it  can  be  shown 
that  the  employer,  his  agent,  or  representative  had  knowledge  of 
the  injury,  but  no  compensation  shall  be  payable  unless  the  writ- 
ten notice  is  given  within  thirty  days  after  the  injury,  unless  reason- 
able excuse  is  made,  and  (23,  requiring  notice  to  be  given  peraon- 
ally  to  the  employer  or  any  of  his  agents  upon  whom  a  summons 
in  a  civil  action  may  be  served  under  the  laws  of  the  state  or  to  be 
sent  to  the  employer  by  registered  letter,  knowledge  of  an  injury 
on  the  part  of  the  foreman  under  whose  direct  and  immediate  su- 
pervision claimant  worked,  and  on  the  x>art  of  the  factory  super- 
intendent, who  had  general  supervision  of  the  plant,  within  twenty- 
four  hours  after  the  accident,  was  imputable  to  the  employer,  so 
that  it  was  not  necessary,  to  excuse  the  failure  to  give  written 
notice,  that  knowledge  of  the  injury  should  be  brought  to  the  at- 
tention of  some  agent  or  representative  upon  whom  summons  in  a 
civil  action  could  be  served. 

Hornbrook-Price  Co.  v.  Stewart,  400, 403  (1). 

79.  Injury  to  Servant. — Notice. — Time  for  Serving. — ^Where  an  em- 
ploye sustained  a  rupture  in  June,  which  did  not  immediately  dis- 
able him  and,  with  the  aid  of  a  truss,  he  continued  to  work  for  the 
same  employer  for  several  months,  his  superiors  knowing  of  his 
condition  and  recognizing  it  by  giving  him  ligl^ter  work,  but  in 
January  of  the  following  year,  because  of  the  aggravated  condi- 
tion of  the  rupture,  he  became  totally  disabled,  the  real  injury 
did  not  develop  until  January  and  notice  of  the  injury  within 
thirty  days  thereafter  was  given  in  due  time. 

Homhrooh-Price  Co.  v.  Stewart,  400,  403  (2). 

80.  Sole  Dependent. — Where  a  deceased  son  paid  all  his  earnings  to 
his  mother  as  a  part  of  a  common  fund  used  for  the  support  of  her- 
self, the  son  and  other  minor  children,  ehe  could  maintain  an 
action  for  his  death  under  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  notwithstanding  contributions  to  such  fund  by  others. 

People's  Hardware  Co.  v.  Croke,   340,  343  (2). 

81.  Totally  Dependent. — ^Where  a  wife  was  living  with  the  husband 
at  the  time  of  his  death,  she  was,  under  §38  of  the  Workmen's  Com- 
pensation Act,  Acts  1915  p.  392,  totally  dependent  on  him  for  sup- 
port. 

Munde  Foundry,  etc.,  Co.  v.  Coffee,  405,  408  (3). 

82.  Wilful  Misconduct. — Intentional  Self-inflicted  Injury. — ^Where 
the  fire  in  factory  furnaces  was  out  and  the  employes  could  not  em- 
ploy the  usual  means  of  heating  water  with  which  to  wash,  an 
employe,  who  for  the  first  time  went  into  another  department, 
and,  mistaking  a  tank  of  boiling  acid  for  water,  placed  a  bucket  of 
cold  water  therein  to  heat  it,  and  caused  an  explosion  in  which  he 
was  burned,  was  not  guilty  of  "wilful  misconduct"  or  "intentional 
self-inflicted  injury"  within  the  meaning  of  §8  of  the  Workmen's 
Compensation  Act  (Acts  1915  p.  392). 

In  re  Ayree,  458,  464  (7). 

83.  Appeal. — Assignment  of  Error. — Questions  Presented. — Statute, 
— Under  §61  of  the  Workmen's  Compensation  Act  (Acts  1916  p. 
392),  as  amended  by  the  acts  of  1917,  Acts  191^  p.  154,  an  assign- 
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ment  of  error  on  appeal  from  an  award  by  the  Industrial  Board 
that  the  award  of  the  full  board  is  contrary  to  law  is  sui&oient  to 
present  both  the  sufficiency  of  the  facts  found  to  sustain  the  award 
and  the  sufficiency  of  the  evidence  to  sustain  the  finHmg  of  facts. 

People's  Hardware  Co.  v.  Crohe,  340,  343  (1). 

84.  Appeals  -Asaianment  of  Error. — Queations  Presented. — ^Under  §61 
of  the  Workmen^s  Compensation  Act  (Acts  1915  p.  382,  as  am- 
ended by  Acts  1917  p.  154),  an  assig^mient  of  error  that  the  award 
of  the  full  board  is  contrary  to  law  is  sufficient  to  present  both  the 
sufficiency  of  the  facts  fbund  to  sustain  the  award  and  the  suffici- 
ency of  the  evidence  to  sustain  the  finding  of  facts. 

Walker  v.  Chicago,  etc.,  R.  Co.,    165,     169   (1). 

85.  Appeal  from  Award. — BH^e. — Sufficiency. — ^Where  an  appeal 
from  an  award  under  the  Workmeirs  Compensation  Act  (Acts 
1915  p.  3^),  is  controlled  by  the  procedure  indicated  by  the  act  of 
1917  (Acts  1917  p.  523),  but  such  procedure  has  not  been  followed 
by  appellee,  its  objections  to  appellant's  briefs  will  be  overruled 
and  uiey  wfll  be  treated  as  sufficient  to  present  the  errors  claimed. 

Walker  v.  Chicago,  etc.,  R.  Co.,   165,   169  (2). 

86.  Appeal  from    Award. — Review. — Evidence. — Sufficiency. — In    a 

§iroceeaing  imder  the  Workmen's  Compensation  Act  (Acts  1915  p. 
92),  for  compensation  for  the  death  of  a  crossing  watchmaji  em- 
ployed by  an  interstate  railroad,  facts  showing  that  deceased, 
upon  discovering  the  approach  of  a  train,  which  was  carrying 
freight  in  interstate  commerce,  started  diagonally  across  a  street 
to  the  watch-house  to  get  his  flag  or  lantern  to  sig^ial  the  approach 
of  the  train  and  was  struck  and  killed  by  an  automobile,  are  suf- 
ficient to  justify  the  conclusion  that  deceased  was  engaged  in  inters 
state  commerce  and  that  the  Industrial  Board  therefore  had  no 
jurisdiction,  especially  as  the  burden  was  on  claimant  to  show  facts 
necessary  to  entitle  her  to  benefits  under  the  act. 

Walker  v.  Chicago,  etc.,  R.  Co.,  165,  172,  174  (5). 

87.  Appeal  from  Award. — Review. — Qiteetions,  of  Law. — On  an  ai>- 
peal  from  an  award  of  compensation  under  the  Workmen's  Com- 
pensation Act  (Acts  1915  p.  392),  the  Appellate  Court  can  review 
only  questions  of  law. 

Kenwood  Bridge  Co.  v.  Stanley,  563,  567  (3). 

88.  Appeal  from  Award. — Review. — In  an  action  Under  the  Work- 
men's Compensation  Act  (Acts  1915  p.  392),  in  determining 
whether  the  facts  found  by  the  Industrial  Board  authorize  its  con- 
clusion that  the  intestate,  at  the  time  of  his  injury,  was  engaged 
in  interstate  commerce,  a  finding,  included  as  one  of  fact,  that  he 
was  engaged  in  interstate  commerce,  is  properly  a  conclusion  of 
law  and  will  be  ignored. 

Walker  v.  Chicago,  etc.,  R.  Co.,  165,  171  (4). 

89.  Appeal. — Review. — Scope. — Legal  conclusions  as  to  whether  an 
accioent  arose  out  of,  or  in  the  course  of,  the  employment  embod- 
ied by  the  Industrial  Board  in  its  finding  required  by  {59  of  the 
Worlonen's  Compensation  Act  (Acts  1915  p.  392),  are  reviewable 
on  appeal,  and  are  binaing  on  the  Appellate  Court  only  when  jus- 
tified Iby  the  ultimate  facts  which  must  be  included  in  the  finding 
in  order  that  such  legal  conclusions  may  be  sustained. 

Inland  Sted  Co.  v.  LambeH,  246,  251  (3). 

90.  Appeal. — Review. — Evidence. — Sufficiency. — In  a  proceeding  for 
compensation  under  the  Workmen's  dlompensation  Act  (Acts  1915 
p.  392),  it  is  the  duty  of  the  Industrial  Board  to  determine  the  ex- 
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tent  of  the  injury  complained  of,  and  its  finding  will  not  be  dis- 
turbed on  appeal  if  there  is  any  evidence  upon  which  it  can  stand. 

Kenwood  Bridge  Co.  v.  Stanley,   563,   566  (1). 

91.  Appeal  from  Avjord. — Review, — Evidence. — Sufficiency. — ^A  find- 
ing of  the  Industrial  Board  will  be  reversed  for  insufficiency  of 
evidence  only  when  there  is  no  evidence  to  sui>port  it,  and  will  not 
be  disturbed  on  the  ground  that  the  evidence  is  oonfictinfi:. 

Munde  Foundry,  etc.,  Co,  v.  Coffee,  405,  408  (1). 

92.^^  Appeal  from  Award. — Review, — Evidence. — Sufficiency. — ^Where 
there  is  some  evidence  to  support  findings  of  fact  by  the  Industrial 
Board,  they  will  not  be  disturbed  on  appeaL 
_  Walker  v.  Chicago,  etc.,  R.  Co.,  165,174  (6). 

93.  AvpeaL  — Findings  of  Jnduetrial  Board. — Condtisivenese. — 
Thenndingof  facts  made  by  the  Industrial  Board  on  conflicthig 
evidence  is  conclusive  on  appeaL 

UnderhiU  v.  Central  Hospital,  etc.,  44,   46  (1). 

94.  Appeal. — Acceptance. — Presumption. — Provisions  of  Act  as  Part 
of  Contract  of  Service, — On  an  api)eiBJfromanawardof  compensation 
under  the  Workmen's  Compensation  Act  (Acts  1915  p.  3^),  where 
there  is  nothing  in  the  record  to  indicate  or  suggest  that  either 
party  gave  notice  of  exemption  as  provided  in  ^^  it  will  be  con- 
clusive^ presumed  that  thev  accepted  the  provisions  of  the  act, 
and  every  provision  thereof  becomes  a  part  of  the  contract  of  ser- 
vice. 

Carl  Hagenbeck,  etc^  Shows  Co.  v.  Leppert,  261,  266  (4). 

95.  Appeal  from  Award. — Reversal. — Mandate.' — A^  the  Workmen's 
Compensation  Act  (Acts  1915  p.  392),  does  not  specifically  direct 
what  shall  be  the  mandate  of  the  AppeUate  Court  in  case  of  rever- 
sal, the  mandate  should  be  regulated  by  the  facts  of  the  particular 
case 

Inland  Steel  Co.  v.  Lambert,   246,  261   (7). 

96.  Notice  of  Award. — Failure  to  Send, — Rig?U  to  Review, — ^Where  a 
a  clerk  in  the  office  of  the  Industrial  Board  misdirected  a  copv  of 
an  award  adverse  to  applicants,  eo  that  it  was  received  too  late 
to  file  an  application  for  review  by  the  full  board  within  seven 
days  from  the  date  of  the  award,  as  provided  in  §60  of  the  Work- 
men's Compensation  Act  (Acts  1915  p.  392),  the  Industrial  Board 
has  the  power,  and  it  is  its  duty  to  protect  the  complaining  parties 
in  their  right  to  have  the  award  reviewed  on  apphcation  therefor 
filed  within  a  reasonable  time  after  the  expiration  of  the  aeven- 
day  period. 

In  re  AU,  144,  151  (4). 

97.  AppeaL  - — Permanent  Partial  Disability,-^Award  of  Industrial 
Board. — Conclusiveness, — ^Under  §3l  of  the  Workmen's  Compen- 
sation Act,  Acts  1915  p.  392,  fixmg  the  compensation  for  injuries 
resulting  in  permanent  partial  disability,  it  is  within  the  discre- 
tionary powers  vested  in  the  Industrial  Board  to  allow  a  servant, 
who  lost  seventy-five  per  cent,  of  the  use  of  his  foot,  compensation 
for  a  period  of  not  to  exceed  200  weeks,  and  the  court  on  appeal 
cannot  say  as  a  matter  of  law  that  an  award  of  93Ji<  weeks'  com- 
pensation was  an  abuse  of  the  board's  discretion  where  the  finding 
was  based  on  confiicting  evidence. 

UnderhiU  v.  Central  Hospital,  etc,,  44,  47  (2). 

98.  Death  of  Servant. — Widovfs  Right  to  Compensation. — In  a  pro- 
ceedings for  compensation  under  the  Workmenfs  Compensation 
Act,  Acts  1915  p.  392,  by  a  wife  for  the  death  of  her  husband. 
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undisputed  facts  showing  that,  prior  to  the  husband's  departure  for 
another  city  to  take  emplovment,  they  maintained  a  home  in 
which  they  lived  as  husband  and  wife,  that  when  he  left  she  ac- 
companied him  to  the  train,  that  during  his  absence  and  up  to 
the  time  of  his  fatal  injury  he  wrote  to  her  regularly  once  a  weeli^ 
expressing  solicitude  for  her  welftire^  and  each  alternate  week  sent  her 
money  in  varyink  amounts,  which  she  expended  in  keeping  up  the 
home,  and  that  nnally^  shortly  before  his  death,  he  invited  her  to 
join  him  and  arranged  for  acconmiodationsfor  her,  were  sufficient 
to  justif 3r  the  Industrial  Board  in  finding  that  thejr  were  living  to- 
geuier  within  the  meaning  of  S38  of  the  act,  providing  that  a  wife 
shall  be  conclusively  presumed  to  be  dependent  upon  her  husband 
with  whom  she  is  living  at  the  time  of  his  death. 

Muncie  Foundry,  etc,,  Co.  v.  Coffee,  405,  408  (2). 

99,  Action  for  PendUies, — Venue. — ^Under  §67  of  the  Workmen's 
Comi)en8ation  Act,  Acts  1915  p.  392,  providing  for  the  recovery  of 
a  penalty  from  the  employer  for  failure  to  keep  a  record  of  injuries 
sustained  by  his  employes  and  to  mail  a  report  thereof  to  the  In- 
dustrial Board,  the  venue  of  an  action  to  recover  the  penalty  is  in 
the  county  where  the  employer's  business  is  located,  smce  the  fail- 
ure to  make  and  mail  the  report  occurs  in  that  county.  (In  re  In" 
dustrial  Board  11917),  65  Ind.App.  550,  and  State  v.  Focum  [1914], 
182  In<L  478,  distinguished). 

In  re  Burk.  435,  441  (3). 

100.  Adione  for  PenaUtes.—Who  may  Sue,—Aa^  §§.251,  252  Bums 
1914,  §§251, 252  R.  S.  1881,  provide  that  every  action  must  be  pro- 
seeuted  by  the  real  party  in  mterest,  except  that  a  person  expres»- 
ly  authorized  by  statute  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  brought,  and  as  the  woM 
''person"  under  the  terms  of  §1356  Bums  1914,  §1285  R.  S.  1881, 
extends  to  bodies  i>olitic  and  corporate,  and  since  the  Industrial 
Board  is  expressly  authorized  to  sue  for  the  penalty  under  §67  of 
the  Workmen's  Compensation  Act,  Acts  1915  p.  392,  for  failure 
to  make  required  reports  as  to  injuriea  sustained  by  employes, 
an  action  for  such  i)enalty,  which  inures  to  the  benefit  of  the  state, 
may  be  brought  by  the  state  as  the  real  party  in  interest  or  by  the 
Industrial  Board. 

In  re  Burk,  435,  439  (2), 

MATERIALMEN— 

Rights,  under  Contractor's  bond,  see  Highways  1. 

MEMORANDUM— 

Demurrer,  statute,  see  Pleading  8. 

MINES  AND  MINERALS— 

Oil  and  Gas  Lease. — Construction. — Consideration. — ^Under  an  or^ 
dinary  oil  and  gas  lease  on  shares,  exploration  and  development 
constitute  the  paramount  or  controlling  consideration. 

Advance  OU  Co.  v.  Hunt,  228,  236  (2). 

MISCONDUCT— 

Of  counsel,  cure  of  error,  see  Appeal  55. 

MISJOINDER— 

See  Action  1. 
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MOTIONS— 

See  New  Trial;  Venue. 

Nonsuit,  overruling,  review,  see  Appeal  56. 

MUNICIPAL  CORPORATIONS— 

1.  OUy'Treasurer, — Public  ImprovemerUa. — Collection  of  AssesamenU, 
—Fee«.— Under  §872  Bums  1914,  Acts  1907  p.  550,  providing  that 
under  certain  circumstances  city  lots  shall  be  sold  by  the  county 
treasurer  to  recover  delinquent  public  improvement  assessments 
and  penalties  and  that  all  other  provisions  of  law  relating  to  the 
collecting  and  accounting  for  street,  county,  township,  road,  city, 
school  and  other  taxes  shall,  so  far  as  the  same  are  applicable,  ap- 
pl3r  with  like  force,  and  effect  in  case  of  municipal  ^assessments  m 
cities  of  the  class  referred  to  in  the  act,  and  §1  of  the  act  of  1909 
Acts  1909  p.  454,  relatm^  to  the  election  of  city  officers,  their  terms, 
salaries,  etc.,  and  providmg  that  in  cities  where  the  counter  treasur- 
er acts  as  city  treasurer  he  shall  receive,  in  addition  to  his  salary, 
five  per  cent,  of  the  amount  of  all  delinquent  taxes  collected  by 
him  for  the  city  the  treasurer  of  a  city  required  to  elect  that  officer 
!s  not  entitled  to  five  per  cent,  on  amounts  collected  for  delinquent 
assessments  for  public  improvements  in  the  city,  it  being  the  set- 
tled policy  of  the  legislature  to  deny  constructive  fees. 

Bartholomew  v.  City  of  Tipton,  657. 

2.  Member  of  Common  CounHl. — Interest  in  Contracts  With  City. — 
Statute.— Scope.— 8eotion  8648  Bums  1914,  Acts  1907  p.  538,  pro- 
viding that  no  member  of  the  common  council  of  any  city  or  mcor- 
porated  town  shidl,  either  directly  or  indirectly,  be  a  paity  to  or  in 
any  manner  interested  in  any  contract  or  agreement  vntk  such 
city  for  any  matter  by  which  any  indebtedness  is  created  or  ap- 
proved by  the  council,  and  that  such  contract  shall  be  absolutely 
void,  does  not  apply  to  contracts  between  a  general  contractor 
and  a  materialman,  hence  the  fact  that  a  materialman  was  a  mem- 
ber of  a  common  council  of  a  city  when  bids  were  accepted  for  a 
public  improvement  did  not  defeat  his  reooveary  for  materials  fur- 
nished in  a  suit  on  a  bond  ^ven  to  secure  the  performance  of  the 
contract,  the  bond  in  terms  inuring  to  the  benefit  of  materiiklmen. 

Finn  v.  State,  ex  rd.,  432. 

3.  Personal  Injuries. — Defective  Streets.— Negligence.— Contributory 
Negligence. — In  an  action  against  a  city  for  personal  injuries,  evi- 
dence showing  that  plaintiff,  while  attempting  to  walk  diagonally 
across  a  street  intersection,  stepped  into  a  hole  in  the  street  pave- 
ment and  was  injured,  that  the  presence  of  the  hole,  which  had  ex- 
isted for  several  months,  was  concealed  by  a  covering  of  leaves,  and 
that  there  was  nothing  to  warn  pedestrians  that  it  was  dangerous 
to  cross  the  intersection,  was  sufficient  to  take  to  the  Jury  the 
question  of  the  city's  negligence  and  plaintiff's  contributory  negli- 
gence. 

City  of  Princeton  v  Gutheridge,  602, 605  (1). 

MUTUAUTY— 

Wanting  of,  in  contract,  relief,  see  Injunction.    ^ 

NEGLIGENCE— 

See  also  Carriers;  Electricity;  Highways  2-4;  Master  and  Ser- 
vant; Railroads. 

1.     Contribulory  Negligence. — Sudden  Peril. — Instnictions. — ^Although 
,  an  instruction  that  one  who  does  not  act  imder  an  impulse  or  under 
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a  belief  created  by  a  sudden  danger  attributable  toTanother's  negli- 
gence Is  not  to  be  regarded  as  guilty  of  contributory  neglip:ence» 
even  though  the  act  would  be  regarded  as  a  negligent  one  if  per- 
formed under  circumstances  not  indicating  sudden  peril,  embodies 
ap.  approved  abstract  rule  of  law,  its  mere  statement  as  an  instruc- 
tion, without  explanation  or  application,  is  likely  to  be  mislead- 
ing, and  the  instruction  should  be  so  worded  as  to  make  it  clear 
that  a  person  put  in  fear  (or  his  safety  by  the  negligent  acts  of  an- 
other is  not  thereby  rendered  wholly  irresponsible  for  his  conduct, 
but  must  still  use  dueoare  forhissafetyunder  the  existing  circum- 
stances, considering  the  nature  of  the  threatened  dimger,  and  the 
extent  to  which  his  jud^rment  was  probably  affected  by  fear. 

Union  Traction  Co.  v.  Elmore,  96,  100  (5). 

2.  Failure  to  Use  Ordinary  Care. — Averments  of  Complaint. — Suffin 
ciencif. — ^In  an  action  for  personal  injuries  alleged  to  have  been 
sustamed  as  a  result  of  defendant's  negli^nce  in  leaving  exposed 
and  unguarded  a  hole  dug  by  it  in  a  public  highway,  a  complaint 
averring  that  defendant,  engaged  in  constructing  transmission 
lines  for  furnishing  electric  li^t,  dug  a  hole  in  a  highway  and  neg- 
ligently left  it  open  and  exposed  without  any  guard,  signal  or  warn- 
ing of  danger  to  persons  passing,  suificiently  charges  that  defen- 
duit  failed  to  exercise  reasonable  care,  and  that  it  was  negligent 
in  the  maimer  of  conducting  the  work. 

Indiana  UtUUiee  Co.  v.  Wareham^  542^  546  (2). 

3.  Instruction. — Questions  of  Law  and  Fact. — If  the  negligence  is  a 
question  of  law,  the  court  may  say  whether  or  not  there  is  negli- 
hgenoe  under  a  given  state  of  facts,  and  the  jury  must  accept  the 
conclusion. 

Chicago,  etc,  R.  Co.  v.  Broton,  126,  138  (9). 

4.  Instructions. — Proximate  Cause. — ^Although  an  instruction  direct- 
ing a  verdict  for  plaintiff  if  the  jury  should  find,  among  other  things, 
that  d^endeuit*8  negligence  was  the  ''cause,*'  rather  than  ue 
"proximate  cause,"  6t  the  injury  was  subject  to  criticism  as  bein^ 
inaccurate,  it  was  not  misleading  in  view  of  the  fact  that  it  condi- 
tioned the  return  of  such  a  verdict  on  a  finding  that  plaintiff  was 
not  guilty  of  contributory  negligence. 

Union  Traction  Co.  v.  Elmore,  96,  98   (2). 

6.  Last  Clear  Chance. — Instructions.^ — ^In  an  action  for  personal  in- 
juries, instructions  cannot  be  sustained  on  the  doctrine  of  last  clear 
chance  where  the  hypothetical  state  of  facts  set  out  do  not  include 
a  finding  of  plaintiff's  negligence. 

Union  Traction  Co.  v.  Elmore,  95,  103  (8). 

6.  Last  Clear  Chance. — Instructions.-^Jn  an  action  for  personal  in- 
juries, an  instruction  that,  even  if  plaintiff  negligently  exposed 
himself  to  an  injury,  yet  if  defendant,  after  discovering  the  expos- 
ed situation,  inflicted  the  injury  through  a  failure  to  exercise  ordi- 
nary care,  plaintiff  should  recover,  is  erroneous,  in  that  it  failed  to 
ei^clude  a  recovery  by  phdntiff  although  he  may  have  been  able  to 
extricate  himself  from  the  dangerous  position  to  which  he  had  neg- 
ligently exposed  himself  by  the  e:^rcise  of  ordinary  care  after  de- 
fendant had  discovered  his  perilous  situation,  but  negligently  fail- 
ed to  do  so,  since  in  such  a  case  his  failure  to  act  for  his  own  safety 
would  be  negligence  proximately  causing  his  injury. 

Union  Traction  Co.  y.  Elmore,  95,  103  (9). 

7.  Personal  Imuries, — Action, — Complaint. — Sufficiency. — ^Tn  an  ac- 
tion by  a  workman  against  the  owner  for  personal  injuries  sustained 
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in  the  ooUapae  of  a  concrete  building  in  the  prooees  of  coMtruo- 
l?nn  a^mSaint  aUeging  that  defendant  company  engaged  oon- 
SSStowTK  a  twS^ry  concrete  building  of  a  style  known 
ib^  and  girder  construction,  that  alter  obtwnmg  a  city  per- 
mit!r^<^l^y.  negligently  and  unlawfully'  chang^  the  m^h- 
S  of  construction  to  a  patented  new  method,  hiherentlydfl^prous 
to  the  workmen,  and  prosecuted  the  work  careleeBly  wid  negligent- 
W  TO  that  as  ft  wsult  thereof  plaintiff  wm  injured  by.  the  collapse  of 
tiie^tru^tuS^r  contafais  each  of  the  elements  essential  to  an  action 

for  persoma  injury  ^^^^^ZT^^^Ui^IAU  Co..  636,  641  (3). 


NEGOTIABLE  INSTRUMENTS— 

See  Bills  and  Notes. 
NEWLY-DISCOVERED  EVIDENCE, 

See  New  Trial. 


NEW  TRIAL— 

See  also  ^^'=-^29  ^•^^;^;fi._That  "the  decision  of  the  court 
*•  iJi^:^~i^Te  edde^'IT^ot  recognized  by  the  statute  as  a 
ground  for  a  new  trial.  ^^  ^  ^^^  ^^^^  ^^  gg  (^ 

2  Orounde —Newly-Diacovered  Evidence.— ShM^q.--Suffi^im<M^ 
<jS— An  applicationfor  new  trial  under  $689  Bunw  1914.  $^ 
R  S^isSl^on  aTground  of  evidence  difloovered  after  torn,  wfli 
?•        7?j  ««w  nn  rahowine  of  diligence  so  broad  as  to  dissipate 

towtoS  with  disfavor  upon  •*««<»«,  T**lTi^^^  215  (1) 

McKeman,  Admr.,  v.  Ettabrook,  Admr.,  212,  ^15  {.!). 

^r^S^'wVlSfSe^^d^S^o,^  n^W  change  the  result 
of  another  trial.  ^^.^  ^  ^,^j^^  444^  451  (|o). 

4  Grounds —Newly-Discovered  Bwdence.— Newly  <lj«»J««^ .fl" 
denr^ch  is  merely  cumulative  or  impeachmjg  m  character  » 
J^?^&t  U>  warr^t  the  grantmg  g^  new  tr^  ^^  ^^  ^^^ 

r;     Grounds  —Newly-Discovered  Evidence.--DaigeMe,'-^SuJSia^  of 

»^;?^t  ?a^l  nr?rlS'se^trSCdS^^- 
L^^^ttomwfhkd  Ked  only  on  the  night  brfore  the  comm^oe- 
^at^X Sta^^two 4s  that Pl«f<f  » '«^f^ Y^ 
^ZAmoA  A  n«arbv  citv  for  a  smiilar  accident  and  that,  iT  a  new 
Jrifl  wM  t^T&^t  desired  to  introduce  a  certified  copy 
Khr^S^'«»nd  P«^«d5ngs  in  the  former  ««>»  ^  diowo^ 
Sinfacte  ^iterial  to  fts  def«ise.  but  *<'^  °<l^°'L*?.^2^ 
the  desired  documentary  evidence  '«' "f  »*  *i«  S£^r!t?j7rfl^ 
cuse  offered  for  such  jack  of.dil^oe  ^"« j^^^*i^*!J?f: 
neys  were  engaged  in  preparing  for  tnal  »«»"~^^  ™  AoS 
tion  as  to  t&prior  action,  was  V^V«^,^^^  «»  >*<>*  *'''°* 
that  defendant  city  exercised  reasonable  diugenoe.  ,,_-  -^  ^v 
luai,  u«»^>  uauv      J       ^^^  ^^  Princeton  v.  ChUheridge,  «K,  0O8  l»>. 
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6.  NewlwDiscovered  Evidence. — Diligence, — ^Newly-discovered  ma- 
Uanal  evidence  is  a  cause  for  a  new  trial  only  when  the  party  ap- 
plying could  not  with  reasonable  diligence  have  discovered  such 
evidence  at  the  trial,  and  it  is  presumed  within  reasonable  limits 
that  he  could  have  discovered  the  evidence  by  the  exercise  of  rea- 
sonable diligence,  and  he  is  required  to  rebut  such  presumption, 
not  by  general  statements  only,  but  by  particularly  stating  the 
means  employed,  or,  if  it  appears  that  he  has  made  no  efiFort  to 
produce  such  evidence  he  must  at  least  show  that  he  did  not  have 
knowledge  of  any  facts  requiring  him  to  make  further  injuiry. 

City  of  Pnnceton  v,  GiUheridge,  602,  607  (2). 

7.  Independent  Action, — Complaint, — Sufficiency. — Newly-Diecovered 
Evidence. — Diligence, — In  an  action  for  a  new  trial  after  term  un- 
der $589  Bums  1914,  §563  R.  8.  1881,  a  complaint  based  on  newly- 
discovered  evidence,  which  merely  alleged  that  applicant  did  not 
know  at  the  time  of  entering  upon  the  trial,  that  an  opposing  wit- 
ness would  giye  certain  testimony  is  insufficient  to  show  proper 
diligence. 

McKemani  Admr.,  v.  Estabrook,  Admr,,  212,  219  (5). 

8.  Independent  Action. — Complaint. — Time  for  Filing, —  In  an  ac- 
tion for  new  trial  under  $589  Bums  1914,  $563  R.  S.  1881,  provi-  • 
ding  that  where  causes  for  new  trial  are  discovered  after  the  term 
at  which  the  verdict  or  decision  was  rendered,  the  application  may 
be  made  by  a  complaint  not  later  than  the  second  term  after  the 
discovery  of  the  facts  on  which  it  is  based,  but  that  no  application 
shall  be  made  more  than  a  year  after  final  judgment,  the  com- 
plaint must  not  only  show  that  the  application  was  made  within 
one  year  after  final  Judgment,  but  also  not  later  than  the  second 
term  after  such  discovery. 

McKeman,  Admr,,  v.  Eetabrook,  Admr,,  212, 217  (3). 

9.  Independent  Action. — Nature  of  Remedy, — StattUe. — ^The  right  to 
a  new  trial  after  term,  as  provided  under  $589  Bums  1914,  $563 
R.  S.  I88I9  is  purely  statutory,  and  the  burden  is  on  the  applicant 
to  allege  and  prove  every  fact  necessary  to  entitle  him  to  the  reme- 
dy provided. 

^  _  ^    McKeman^  Admr.,  y»  Eatahrookf  Admr,^  212,  216(2)* 

10.  Independent  Action. — Complaint. — Newly-Discovered  Evidence. — 
Diligence. — In  an  independent  action  for,  new  trial  after  the  term 
under  $589  Bums  1914,  $563  R.  S.  1881,^  complaint  based  on  new- 
ly-discovered evidence  must  show  not  only  that  diligence  was  used 
to  discover  and  produce  suchevidenceatthe  trial,  out  also  that  it 
could  not  have  been  discovered  by  the  use  of  diligence  before  the 
close  of  the  term  at  which  judgment  was  rendereof,  or  at  least  be- 
fore the  expiration  of  the  time  for  filing  a  motion  for  new  trial. 

McKeman,  Admr,,  v.  EsUibrook,  Admr.,  212, 218  (4). 

11.  Joint  Motion. — When  Granted, — ^The  overruling  of  a  joint  mo- 
tion for  a  new  trial,  to  be  available  on  appeal,  must  have  been  er- 
roneous as  to  all  who  joined  therein,  ana  the  movers  must  have 
been  entitled  to  a  new  trial  as  to  all  against  whom  it  was  asked. 

Rooker  v.  Lake  Erie.,  etc.,  R.  Co.^  521,  529  (4). 

NONSUIT— 

See  Dismissal  and  Nonsuit. 

NOTES-- 

See  Bills  and  Notes. 
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NOTICE— 


Necessity,  to  revoke  agreement  to  arbitrate,  see  Arbitbation  and 
Award  1. 

NUISANCE— 

Of  injury,  When  neoessary,  see  Master  and  Servant  78. 

1.  ElemenU, — Nature  and  Extent  of  Injury, — In  determining  what 
eonstitates  a  nuisanoe,  the  nature  and  oharaoteristios  of  the  person 
claimed  to  have  been  annoyed,  as  well  as  the  nature  of  the  mstru- 
mentality  causing  the  annoyance,  must  be  considered,  and  the 

Suestion  !s  whether  the  nuisanoe  will  or  does  produce  such  a  oon- 
ition  of  things  as  in  the  Judgment  of  reaaonaole  men  is  natundly 
productive  of  actual  physical  discomfort  to  persons  of  OTdinaiy 
sensibilities  and  ordinary  tastes  and  habits,  andt  under  the  oircum- 
stancMBS,  unreasonable  and  in  derogation  of  the  rights  61  the  com- 
plaining party. 

Meeka  v.  Wood,  594,  598  (2). 

2.  Elements. — Nature  and  Extent  of  Injury. — Evidence. — Sufficiency. 
— In  an  action  to  enjoin  as  a  nuisance  the  use  of  a  "barker"  or 
whistle  placed  on  the  eidiaust  pipe  of  a  gas  engine  in  order  to  keep 
the  operator  informed  as  to  when  the  engine  was  running,  evi- 
dence diowing,  in  substance,  that,  although  the  "barker"  gave  out 
forty  or  fifty  loud  and  shrill  sounds  every  minute,  which  continr 
ued  day  and  night,  those  living  in  the  Immediate  vicinity  be- 
came accustomed  to  the  noise  shortly  after  the  'l>arker'^  was 
instaJled  and  were  not  thereafter  disturbed  by  it,  that  plaintiff 
was  a  man  of  nervous  ^  temperament  and  abnormally  sensi- 
tive to  the  noises  complained  of,  and  that  he  and  those  occu- 
pying his  house  with  him  complained' of  the  same  physical  condi* 
tions  and  ailments  when  the  engine  was  not  being  operated  as  it 
was  claimed  were  produced  by  the  use  of  the  "barker,^'  was  .suffi- 
cient to  sustain  the  trial  court's  conclusion  that  the  sounds  com- 
plained of  were  not  of  such  a  character  as  should  materially  interfere 
with  and  affect  the  ordinary  comforts  of  living  of  normally  con- 
stituted people. 

Meek9  v.  Wood,  594,  598  (3). 

3.  Elements. — Use  of  Property. — ^Every  man  has  the  exclusive  do- 
minion and  ri^t  to  the  free  enjosrment  of  his  own  property  and 
though  it  is  hisdutyto.use  it  so  as  not  to  injure  the  property  ot 
others,  this  duty  must  be  taken  with  some  qualifications,  f6r  every 
annoyance  does  not  constitute  such  an  injury  as  the  law  will  rem- 
edy or  prevent,  and  one  may,  therefore,  make  a  reasonable  use  of 
his  right,  though  its  exercise  may  create  some  annoyance  or  mcon- 
venience  to  his  neighbor,  but,  even  in  such  a  case,  an  annoyance 
lawful  in  itself,may  become  unlawful  when  done  maliciously. 

Meeks  v.  Wood,  594,  597  (1). 

OBJECTIONS— 

To  appointment  of  executor,  demurrer,  effect,  see  Exbcutorb  and 
Adionibtratgrs  1. 

OFFICERS— 

Misconduct,  effect  on  right  of  action  of  party,  see  Action  2. 

OIL  AND  GAS— 

Lease,  construction,  see  Mines  and  Minbrals. 
Lease,  violation,  remedy,  see  injunction. 


INDEX.  773 

OPINIONS- 

See  EyiBBNCib  10. 
PARENT  AND  CHILD— 

Parent's  right  to  advise  married  child,  alienation,  presumption,  see 

HtrSBAND  AND  WiFE  3. 

PAROL  EVIDENCE— 

See  Evidence. 

PARTIES— 

On  appeal,  see  Appeal  7-13. 

Necessary  parties,  separation  of  grades,  see  Railroads  11. 

Several  tort-feasors,  joint  liability,  see  Tobts. 

PARTNERSfflP— 

Partnership  Agreement. — Transfer  of  Property, ---Consideration, — 
Sufficiency, — ^A  stipulation  in  a  partnership  agreement^  containing 
many  mutual  promises  and  obueations,  that  in  consideration  of 
one  partner  receiving  during  her  lifetime  half  of  the  net  profits  of 
the  business  and  in  consideration  of  the  uae  by  the  partnership  of 
the  separate  property  of  another  partner  in  conducting  the  busi- 
ness, and  for  peat  and  other  considerations,  such  x>artner  conveyed 
to  the  other  partners  all  her  interest  in  the  i)ersonal  property  of 
the  partnership  at  the  time  of  her  death,  is  based  on  some  consid- 
eration, and,  smce  the  consideration  is  indeterminate  in  value,  the 
court  will  not  inquire  into  its  sufficiency,  and  the  transfer  is 
valid  though  the  delivery  of  the  property  is  postponed  imtil  the 
death  of  the  transferor. 

TraekweUj  Admr.,  v.  Irvtn^  6,  13  (5). 

PASSENGERS— 

See  Carribbs. 

PEDESTRIANS— 

Injuries,  actions,  see  Hiohwats  2-4. 

PENALTIES— 

Action  for,  under  Workmen's  Compensation  Act,  see  Master  and 
Servant  100. 

PERSONAL  PROPERTY— 

Trade  fixtures,  right  of  removal,  see  Fixturbb. 

PHYSICIANS  AND  SURGEONS— 

Employment  by  health  commissioners,  liability  of  county,  see  Health. 

PLEADING— 

Amendment,  affect  as  to  law  of  the  case  on  subsequent  appeal,  see 

Appeal    113. 
Amendment,  alleging  new  cause,  see  Limitation  of  Actions. 
Complaint,  amendment,  alleging  new  cause,  see  Action  1. 
Failure  to  challenge  sufficiency,  effect,  see  Appeal  1,  58. 
Theory,  see  also  Sales  5. 
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Theory,  effect  on  appeal,  see  Appeal  50. 

Strikmg  out  amended  complaint,  when  harmless,  see  Appeal  103. 

1.  ComplaitU. — Theory, — A  complaint  must  proceed  on  a  single  def- 
inite tneory,  and  plamtiff,  if  he  recovers  at  all,  must  recover  on  the 
theory  adopted  therein. 

McKertum,  Admr.,  v.  Esiabrook,  Admr.,  212,  221  (6). 

2.  Sujpciency, — Theory, — The  sufficiency  of  a  pleading  must  be  de- 
termmed  bv  its  genend  tenor  and  scope,  and  it  must  proceed  upon 
a  definite  theory  upon  which  it  must  oe  good. 

WamUaki  v.  George  Limbert  <&  Co.,    382,    386     (1). 

3.  Complaint. — Waioer  of  Ohjectione. — Failure  to  Demur, — ^Under 
§§344,  348  Bums  1014,  Acts  1911  p.  415,  failure  of  defendants  to 
demur  to  the  oomplamt  waived  all  defects  or  insufficiency  appear- 
ing on  the  face  thereof,  no  jurisdictional  Question  being  involved. 

Sowerwine  v.  NohleeviUe,  etc,.  Power  Co,,  2§2,  294  (1). 

4.  CompUxinl, — Antieipaiino  Defeneee.-^Striking  Out  Matter, — Dw- 
aretion  of  Court, — Althou^  the  practice  of  anticipating  a  defense 
is  permissible  and  proper  in  some  cases,  it  is  not  ordinaril^r  com- 
mendable, and  the  trial  court,  in  the  exercise  of  its  discretionary 
powers,  would  have  been  justified  in  striking  out  that  part  of  a 
paragraph  of  complaint  in  an  action  for  personal  injuries,  which 
attempted  to  anticipate  and  avoid  a  defense  predicated  on  a  writ- 
ten release,  especially  where,  on  a  prior  appeal  of  the  case,  the 
court  determined  that  plaintiff  could  not  avoid  the  release  without 
returning  the  money  received  thereunder. 

Bailey  v.  Indianapolis  Abattoir  Co,,  465,  474  (3). 

5.  Complaint, — Surpttuage, — Unneceaaary  Allegations. — ^Where  a 
complaint  is  sufficient  as  against  demurrer,  and  there  is  proof  of 
enough  facts  alleged  as  to  make  out  a  cause  of  action,  other 
incidental  and  descriptive  facts,  or  additional  acts  of  ne^igence, 
alleged  in  the  complaint,  may  be  ignored  and  treated  as  surplus- 
age. 

WaznUsH  v.  George  B.  Limbert  &  Co,,  382,  386  (3). 

6.  Bm  of  Particulars, — In  an  action  to  recover  commissions  on  the 
sale  of  bonds  at  a  certain  price,  which  sales  were  accepted  and  con- 
firmed by  defendants;  it  was  not  improper  for  the  trial  court  to 
refuse  a  motion  to  require  plaintiff  to  file  a  bill  of  particulars  of  the 
cause  of  action,  where  the  facts  alleged  in  the  complaint  raised  the 

.  presumption  that  the  information  desired  was  at  least  equally 
within  the  knowledge  of  defendants. 

Brovmstoum  Water,  etc,,  Co.  v.  Hewitt,  645,  646  (1). 

7.  Action  on  Written  Contract. — Loss  of  Contract, — Admitting  Copy, 
Necessity  of  Amending  Complaint, — Where  a  written  contract  which 
was  the  foundation  of  an  action  was  lost  after  the  filing  of  the  com- 
plaint, no  amendment  of  the  complaint  was  required  to  render 
secondary  evidence  of  the  contents  of  the  contract  admissible. 

Johnson  v.  Jordan,  110,  113  (3). 

8.  Demurrer, — Memorandum, — Statute, — Where  no  memorandum 
accompanied  a  demurrer  to  an  answer  as  required  by  §§344,  348 
Bums  1914,  Acts  1911  p.  415,  it  was  not  error  to  overmle  it. 

Sangster  v.  Bricker,  409,  413  (1). 

PRAECIPE- 

See  Appeal  23,  24. 
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PREMroMS— 

m 

See  Insurance. 

PRESUMPTIONS— 

See'AppBAL  66;  Evidence;  Wills  2. 

PRINCIPAL  AND  AGENTS— 

See  Corporations;  Sales. 

PRINCIPAL  AND  SURETY— 

Suretyship  of  wife,  estoppel,  see  Husband  and  Wife. 

PROBABLE  CAUSE- 

See  Malicious  Prosecution. 

PROMISSORY  NOTES— 

See  Bills  and  Notes. 

PROXIMATE  CAUSE— 

See  Master  and  Servant  5,  27;  Neqligengb  4;  Railroads  7. 

PUNITIVE  DAMAGES— 

See  Fraud  8. 

RAILROADS— 

1.  Contracts, — Validity. — Duties  Imposed  by  Charter, — Delegation. — 
A  railroad  company  cannot  by  contract  re^eve  itself  from  a  duty 
to  tiie  public,  imposed  bv  charter,  without  the  state's- consent. 

Rooker  v.  Lake  Erie,  etc,,  R.  Co.,  621,  627  (2). 

2.  Crossing  Accidents.-— Care  Rehired  at  Crossinqs, — Instructions. — 
In  an  action  for  injuries  sustamed  in  a  railroad  crossing  accident, 
an  instruction  that  a  person  about  to  cross  a  railroad  track  at  a 
public  highway  in  cities  is  not  required  to  stoi),  look  and  listen  for 
trains  or  cars  before  attempting  to  cross,  is  misleading  and  it  may 
have  been  prejudicial,  since  reasonable  care  ma^  require  him  to 
look  and  listen,  and  even  stop,  depending  on  curcumstances  and 
conditions. 

Union  Traction  Co.  v.  Elmore,    95,     101     (6). 

3.  Crossing  Accidents. — Care  Required  at  Crossings, — Instructions. — 
An  instruction  stating  that  the  degree  of  care  to  be  used  by  one 
about  to  cross  a  railroad  track  at  a  public  highway  crossing  in  a  city 
is  such  as  a  person  of  ordinary  intelligence  would  be  required  to 
use  for  his  protection  is  incorrect,  since  the  degree  of  care  necessary 
under  such  circumstances  is  that  of  an  ordinarily  prudent  person. 

Union  Traction  Co.  v.  Elmore,  95,  102  (7). 

4.  Crossing  Acctdents.-^oUision  with  Automohile.—^ontributory 
Negligence. — In  an  action  for  damages  to  an  automobile  resulting 
from  a  collision  with  defendant's  train,  if  plaintifTs  failure  to  stop 
his  automobile  before  prooeedine  across  the  railroad  crossing  did 
not  proximately  contribute  to  the  collision,  it  would  not  bar  re- 
covery. 

Chicago,  etc,  R.  Co.  v.  Niezgodski,  557,  561  (2). 

5.  Crossing  Accidents.— Contributory  Negligence. — Sudden  Peril — 
Instructions. — In  an  action  for  injuries  sustained  in  a  railroad 
crossing  accident,  an  instruction  relieving  plaintiff  from  contribu- 
tory negligence,  if,  after  he  first  discovered  the  approach  of  the 
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oar  which  collided  with  his  automobile,  he  did  what  seemed  to  him 
to  be  his  only  chance  to  avoid  injury,  is  erroneous,  since,  while  it 
is  true  that  one  who  does  an  act  under  an  impulse,  or  under  a  be- 
lief created  by  a  sudden  danger  attributable  to  another's  negligence, 
is  not  necessarily  deemed  guilty  of  contributory  negligence,  even 
though  the  act  would  be  a  negligent  one  if  performed  under  cir- 
cumstances not  indicating  peril,  this  does  not  relieve  him  from  the 
exercise  of  reasonable  care  under  the  existing  circumstances,  his 
impulse  being  not  the  only,  but  a  proper,  circumstance  to  be  con- 
sidered in  determining  the  question  of  contributory  negligence. 

Union  Traction  Co.  v.  Elmore,  95,  104  (10). 

6.  Crossing  Accidents, — Contributory  Neoligence^ — Instructions. — 
The  rule  that  while  a  traveler  on  a  public  highway  about  to  cross  a 
railway  track  may  presume  within  reasonable  limits  that  the  rail- 
way company  will  obey  the  laws  and  ordinances  governing  the  op- 
eration of  cars  over  its  tracks,  this  does  not  relieve  him  from  the 
exercise  of  due  care,  but  such  presumption  may  be  considered  in 
determining  whether  due  care  was  exercised,  is  only  partially  cov- 
ered by  an  instruction  that  if  a  municipal  ordinance  required  the 
railroaa  to  sound  a  gong  not  less  than  100  feet  from  any  crossing 
which  a  car  was  about  to  pass  and  to  sound  it  continually  until  the 
center  of  the  crossing  was  reached,  and  such  duty  was  not  dis- 
charged, plsdntiff  might  presume  that  no  car  was  approaching  with- 
in such  distance  and  that  it  was  safe  for  him  to  cross  the  track, 
though  the  final  clause  of  the  instruction  limits  plaintiff's  right  of 
recovery  to  an  absence  of  a  finding  that  he  was  guilty  of  contribu- 
tory negligence. 

Union  Traction  Co.  v.  Elmore,  95,  99  (3). 

7.  Crossing  Accidents. — Evidence, — Contributory  Negligence. — Prox- 
imate Cause. — Jury  Question. — In  an  action  for  injuries  to  plain- 
tiff sustained  while  attempting  to  drive  a  horse  and  buggy  over 
defendant's  tracks  at  a  highway  crossing,  where  evidence  shows 
that  plaintiff,  traveling  toward  the  crossing  at  a  reasonable  rate  of 
speed,  looked  and  listened  carefully  for  the  approach  of  a  train 
from  either  direction,  but  did  not  discover  the  train  which  injured 
her  imtil  the  horse  was  entering  the  main  track,  when  she  made  an 
ineffectual  effort  to  avoid  the  accident,  that  trees  and  buildings 
obstructed  her  \'iew,  that  an  electric  bell,  desip:ned  to  ring  automa- 
tically when  trains  were  approaching  the  crossmg,  failed  to  operate, 
and  that  the  train  was  running  at  a  speed  of  fifty  miles  an  hour, 
the  question  of  whether  plaintiff  was  guilty  of  contributory  negli- 
gence was  one  of  fact  for  the  jury. 

Chesapeake,  etc.,  R.  Co.  v.  Perry,  532,   534  (1). 

8.  Crossing  Accidents. — Contributory  Negligence. — Care  Required  of 
Traverlifron  Highway. — A  traveler  on  a  highway  is  requirea,  on  ap- 
preaching  a  railroad  crossing,  to  use  only  reasonable  care,  rather 
than  all  necessary  care. 

Chesapeake,  etc.,  R.  Co.  v.  Perry,  532,  537  (3). 

9.  Crossing  Accidents. — Burden  of  Proof. — Negligence.— Contributory 
Negligence. — Instruction. — In  an  action  for  damages  to  an  auto- 
mobile sustained  in  a  collision  with  a  railroad  train  on  a  highway 
crossing,  an  instruction  that  the  burden  was  on  plaintiff  to  prove 
some  act  of  negligence  charged  in  the  complaint,  that  the  same 
was  the  proximate  cause  of  the  injury  alleged,  and  that  plaintiff 
was  free  from  contributory  negligence  contributing  to  the  injury 
stated  a  correct  proposition  of  law. 

Chicago,  etc.,  R.  Co.  v.  NiezgodsH,  557,  562  (3). 
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10.  Crossing  A  ccidents, — Instructions. —  Negligence, —  Contributory 
Negligence, — Duly  to  Stop,  Look  and  Listen. — In  an  action  against 
a  railroad  company  for  damages  to  an  automobile  in  a  crossing 
accident  where  the  complaint  alleged  that  defendant  kept  a  watch- 
man at  the  crossing,  but  that  he  gave  plaintiff  no  wam&ig  of  an 
approachinjgf  train,  an  instruction  that,  while  a  traveler  in  crossing 
a  railroad  is  bound  to  look  and  listen  for  approaching  trains,  it  is 
his  duty  to  stop  to  look  and  listen  only  when  circumstances  require 
it,  and  that  ''it  was  the  duty  of  plaintiff  imder  the  law  to  look  and 
listen  for  the  approach  of  the  train  before  going  upon  the  track 
where  he  was  injured,  and  if  by  reason*'  of  certain  obstructions 
''looking  and  listening  was  thereby  rendered  difficult  and  a  reason- 
ably prudent  man  under  the  circumstances  would  have  stopped  to 
look  and  listen,  it  was  his  duty  under  the  law  to  do  so,  and  in  such 
casoj  if  he  failed  to  stop  to  look  and  listen,  his  failure  to  do  so  was 
neghgence  under  the  law"  and  he  could  not  recover,  would  have 
been  misleading  and  was  properly  refused,  since  the  instruction 
made  no  reference  to  the  situation  as  affected  by  the  presence  of 
the  watchman  and  his  conduct. 

Chicago,  etc.,  R.  Co.  v.  Niezgodski,  557,  560,  561  (1). 

11.  Separation  of  Grades. — Action  for  Damages, — Necessary  Parties. 
—Under  §5556a  et  seq.  Bums  1914,  Acts  1913  p.  508,  making 
the  board  of  county  commissioners  a  necessary  party  before  the 
Public  Service  Commission  tn  certain  railroad  grade  separa- 
tion proceedings,  the  board  was  not  a  necessary  party  defend- 
ant in  an  action  s^ainst  a  railroad  for  damages  to  land  while 
engaged  in  separating  grades  pursuant  to  the  commission's  order. 

Rooker  v.  Lake  Erie,  etc.,  R.  Co.,  521,  530  (5). 

RECORDS^ 

On  appeal,  preparation  and  contents,  see  Appeal  14-27. 

REHEARING— 

See  Appbal  49,  50. 

RELEASED 

1.  Avoidance. — Necessity  of  Restoring  Consideration.-r-WheTe  a  ser- 
vant was  induced  to  sign  a  release  of  his  claim  for  injuries  by  the 
employer's  promise  of  future  employment  and  in  consideration  of 
a  specified  sum  of  mone^,  the  employer's  failure  to  provide  such 
employment  was  insufficient  to  avoid  the  release  in  the  absence  of 
a  showing  that  the  money  received  had  been  returned. 

Bailey  v.  Indianapolis  Abattoir  Co.,  465,  482  (7). 

2.  Avoidance. — Necessity  of  Restoring  Consideration.-^The  mere  vol- 
untary use  by  an  injured  employe  of  the  money  paid  in  considera- 
tion of  his  execution  of  a  release  of  his  claim  for  injuries  and  his  re- 
sulting inability  to  return  the  money,  did  not  relieve  him  of  the 
duty  to  restore  it  before  suing  to  recover  damages  for  the  original 
injury,  on  the  theory  that  the  release  had  been  obtained  through 
fraud  in  the  absence  of  a  showing  that  such  use  and  inability  to 
restore  resulted  from  the  employer's  conduct,  or  from  some  cause 
over  which  the  employe  had  no  control. 

BaUey  v.  Indianapolis  Abattoir  Co.^  465,  482  (8). 

3.  Avoidance. — Return  of  Consideration. — Necessity. — ^Where,  in  a 
servant's  action  for  -pGrsanal  injuries,  defendant  pleaded  a  written 
release  reciting  that  it  was  in  full  settlement  of  all  claims  or  de- 
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mands  on  account  of  plaintifTs  injuries  and  that  the  release  was 
read  by  plaintiff  and  understood  by  him,  and  plaintiff  replied  that 
the  principal  inducement  to  the  signing  of  the  release  was  a  promise 
of  employment  which  had  not  been  kept,  that  the  employer  recog- 
nized nis  duty  and  liability  for  the  iimiries  by  continuing  to  pay 
plaintiff  his  weekly  wage,  that  plaintin  was  under  the  care  of  de- 
fendant's physician,  who,  together  with  defendant,  represented  to 
him  that  his  condition  was  favorable,  and  that  within  two  months 
he  would  be  able  to  return  to  his  work,  that  defendant  represented 
that,  because  of  business  engagements,  it  was  necessary  to  adjust 
plaintiff's  pay  in  a  gross  sum,  and  proposed  to  pay  plaintiff  S200 
mstead  of  his  weeldy  wages,  which  would  more  than  cover  his 
wages  for  the  time  specified  wherein  he  would  make  a  complete 
recovery,  that,  to  accommodate  defendant,  he  accepted  such  sum 
as  wages,  without  any  consideration  other  than  the  promise  of  em- 
ployment and  believing  the  release  to  be  a  receipt  for  wages  cover- 
mg  the  period  6t  his  indisposition,  and  not  understanding  that  he 
was  parting  with  any  right  of  action,  or  receiving  the  money  for 
any  different  purpose,  that  the  representations  made  by  the  phy- 
sician as  to  the  condition  of  his  injured  leg  were  false,  and  that  it 
was  necessary  to  have  the  leg  amputated,  the  averments  of  such 
reply,  when  considered  in  connection  with  the  answer,  are  insuffi- 
cient to  bring  the  case  within  the  rule  that,  when  the  pieurty  execut- 
ing a  release  is  fraudulently  led  to  believe  that  the  payment  made 
to  him  thereunder  is  something  other  than  the  settlement  of  the 
case  in  which  the  release  is  given,  a  return  ot  the  money  received 
is  not  necessary  in  order  to  recover  in  the  original  action. 

Bailey  v.  Indianapolis  AhaUoir  Co,j  465,  481  (6). 

4.  Avoidance, — Pleading  Fraud, — Sufficiency  of  Facte, — ^Where,  in  a 
servant's  action  for  x)ersonal  injuries,  defendants  pleaded  a  written 
release  of  all  claims  which  the  servant  had  or  might  thereafter  have 
on  account  of  the  accident  causing  the  injury,  and  plaintiff  replied 
that  tJie  principal  inducement  to  his  execution  of  the  release  was  a 
promise  of  future  employment,  that  after  a  numbw  of  weeks  he 
was  induced  by  defendant's  physician  to  attempt  labor,  and  was 
provided  with  work,  but  found  that  he  was  unable  to  p«rform  it, 
that  he  then  visited  a  surgeon  and,  for  the  first  time,  learned  that 
there  had  been  no  union  of  the  broken  bonee  of  his  leg,  and  that 
it  would  have  to  be  amputated,  that  such  an  operation  was  per- 
formed, that  just  prior  to  the  execution  of  the  release  defendant's 
physician  who  attended  plaintiff  and  treated  him  for  his  injuries 
falsely  represented  to  plaintiff  that  his  condition  was  favorable 
and  that  the  fractured  bones  of  his  leg  were  united,  and  that,  had 
he  contemplated  the  result  of  his  injury  or  known  that  he  would 
lose  his  leg  by  amputation,  he  would  not  have  accepted  the  money 
paid  him  imder  the  release  or  considered  the  propiise  of  future  em- 
ployment, the  averments  of  such  reply,  when  considered  in  con- 
nection with  the  answer^  are  insufficient  to  brin^  the  case  within 
the  rule  that  where  parties  to  a  settlement  have  m  mind  and  con- 
templation at  the  time  of  the  settlement  the  particular  injuries 
then  known  to  exist,  which  the  settlement  is  intended  to  cover,  a 
release  given  under  such  circumstances  will  be  limited  in  scope  and 
effect  to  a  settlement  for  the  injuries  so  contemplated. 

Baiiey  v.  Indianapolis  AhaUoir  Co,,  465,  483  (9). 

REMAINDERS— 

Vesting,  intent,  see  Wills  10, 
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REMITTITUR— 

Reduction  of  verdict,  effect,  see  Husband  and  Wife  2. 

RENT— 

See  Landlord  and  Tenant. 

Leases,  renewals,  see  Fbauds,  Statute  of. 

REPRESENTATIONS— 

See  Fraud;  Insurance  11,  12. 

RES  GESTAE— 

See  EviDENCB. 

RESPONDEAT  SUPERIOR— 

Doctrine,  application,  see  Master  and  Servant  28. 

REVIEW— 

See  Appeal. 

RISKS— 

Assumption  of,  see  Master  and  Servant  6,  12,  17,  19-21. 

SALES— 

B<)e  also  Corporations  1 ;  Fraud. 

1.  Contract. —  A  wbiquoua.  —  Construction. —  Evidence. —  Construction 
Adopted  by  Vendor  s^ Agents. — In  an  action  to  recover  the  purchase 
price  of  a  tractor  en^e  alleged  not  to  fulfill  the  warranty,  evidence 
as  to  the  interpretation  placed  upon  the  warranty  embraced  in  the 
sales  contract  oy  the  seller's  agents  before  the  buyer  executed  his 
note  for  the  purchase  price  of  the  machine  was  admissible  as  to 
the  construction  of  the  contract,  the  buyer  having  been  induced 
to  give  his  note  and  pay-  the  purchase  price  upon  the  construc- 
tion thus  placed  upon  the  warranty. 

IntemcUioncd  Harvester  Co,  v.  Hauiesen,  355,  371  (7). 

2.  Action  on  Contract. — Instructions. — Breach  of. — Warranty. — In  an 
action  by  the  buyer  to  recover  the  purchase  price  of  a  tractor 
eng^e  warranted  by  the  seller,  the  giving  of  an  instruction  that 
plaintiff  could  recover  in  event  the  jiiry  should  find  that  there  was 
a  breach  of  the  warranty,  but  which  did  not  re^tuire  plaintiff  to  com- 
ply with  the  terms  of  tne  warranty  as  a  condition  precedent,  is  re- 
versible error. 

International  Harvester  Co.  v.  Haueisen,  355,  375  (9). 

3.  Breach  of  Warranty. — Seller's  Liability. — Resale  by  Buyer. — 
Measure  of  Damages. — The  buyer  can  maintain  an  action  for  a 
breach  of  a  warranty  of  magnetos  though  it  has  resold  them  with- 
out a  warranter  for  a  sum  equal  to  the  purchase  price  and  under  a 
contract  relieving  it  of  all  legal  liability  for  defects  therein,  and 
the  measure  of  damages  is  the  difference  between  the  value  of  the 
magnetos  as  they  were  on  the  date  of  sale  and  their  value  had  they 
been  as  warranted. 

K.  W.  IgnUion  Co.  v.  Oreenville  Metal  etc.,  Co.,  346,  351  (5). 

4.  Breach  of  Warranty. — Instructions  as  to  Use  of  Goods. — Evidence. 
-^Sufficiency. — In  an  action  for  breach  of  the  warranty,  where  in- 
instruction  as  to  the  installation  of  magnetos  sold  under  a  guaranty 
provided  that  they  were  for  use  on  a  particular  engine  and  that 
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they  should  preferably  be  mounted  on  either  brass  or  aluminum 
brackets,  but  that  if  iron  brackets  were  used  brass  bolts  should  be 
employed  to  secure  the  magnetos,  evidence  that  oast  iron  brackets 
were  attached  to  the  engine  specified  with  the  sellers'  knowledge 
and  that  steel  screws  were  being  used  in  mounting  the  magnetos 
and  that,  upon  discovering  that  the  magnetos  would  not  perform 
the  service  as  guaranteed,  brass  screws  were  substituted  for  those 
of  steel,  but  the  trouble  was  not  removed,  sufficiently  shows  that 
the  magnetos  were  installed  in  compliance  with  the  instructions 
given  by  the  seller. 

K.  W.  IgnUion  Co.  v.  GreemOU  Metal,  etc,,  Co,,  345,  349  (4). 

5.  Breach  of  Warranty, — Action, — Coinplaint,-^-Theory, — In  an  ac- 
tion for  damages  a  complaint,  containing  general  averments  that 
there  was  a  warranty  aocompan^ring  the  sale  of  goods  to  pladnt^,  a 
breach  of  the  warranty,  describmg  the  character  thereof,  and  that 
damage  resulted  therefrom,  shows  that  the  theory  of  the  action  was 
recovery  for  a  breach  of  the  warranty,  and  allegations  as  to  items 
of  damages  inconsistent  with  that  theorv  and  not  sustained  by  the 
evidence  do  not  change  the  theory  of  the  complaint,  but  may  be 
disregarded  as  surplusage. 

K.  W.  Ignition  Co.  v.  GreenmUe  Metal  etc.,  Co.,  345,  348  (3). 

6.  Conditional  Sales, — Contracts. — Validity. — Law  Controlling. — ^The 
construction  and  validity  of  a  conditional  sale  contract,  executed 
in  Kentucky  by  x)ersons  domiciled  there,  and  by  its  terms  to  be 
performed  there,  and  oovering  property  situated  in  such  state, 
should  be  determined  by  the  law  of  Kentucky,  if  properly  brought 
to  the  court's  attention,  though  the  action  involvmg  the  construc- 
tion of  the  contract  is  brought  in  Indiana. 

Stoain  v.  Sckild,  156,  161  (1). 

7.  Conditional  Sales. — Contracts. — Validity. — ^Under  the  common 
law,  as  interpreted  and  applied  in  this  state,  a  sale  of  personal 
property  on  condition  that  the  title  shall  remain  in  the  seller  until 
the  purchase  price  is  paid,  is  valid,  and  the  seller  retains  owner- 
ship though  he  delivers  possession  to  the  purchaser. 

Swain  v.  Schild,  156, 161  (3). 

8.  Conditional  Sales'. — Breach  of  Condition. — Seizure  of  Properly  by 
Seller. — Right  of  Buyer  to  Recover  Possession. — Where  a  piano  was 
sold  under  a  conditional  sale  contract,  even  though  the  seller,  after 
waiving  the  buyer's  default  in  payment  by  notifying  the  buyer 
that  payment  weuld  be  accepted  up  to  a  certain  date,  had  no  right 
to  take  possession,  or,  having  taken  possession  and  notified  the  buyer 
that  the  time  for  completing  his  payments  had  been  extended  for 
a  specified  period,  it  had  no  right  to  hold  such  possession,  the 
buyer  could  not  recover  possession  of  the  piano  after  the  time  limit 
for  completing;  payments,  as  well  asextensionfl  thereof,  had  expired, 
without  showmg  payment  or  tender  of  the  amotmt  due  under  the 
terms  of  the  contract. 

Swain  v.  Schild,  156,  164  (8). 

9.  Conditional  Sales, — Breach  of  Condition. — Right  to  Betake  Pos^ 
session. — Under  a  contract  of  conditional  sale  of  a  piano  providinjg 
that,  if  the  buyer  should  sell  or  remove  the  instrument  from  his 
residence,  or  should  attempt  to  sell  or  dispose  of  it,  or  attempt  to 
remove  it,  without  the  written  consent  of  the  seller,  or  if  the  seller 
should  feel  unsecure  or  unsafe,  he  should  have  the  right,  without 
notice  or  demand,  to  take  immediate  possession,  and  that  the  buy- 
er insure  the  instrument  against  loss  by  fire,  where  the  buyer  re- 
moved his  residence  to  another  part  of  the  city  in  which  he  was 
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then  living,  delivered  the  piano  to  a  neighbor  under  an  arrange- 
ment by  which  the  neighbor  expected  to  trade  for  it,  and  the  sefler 
by  mere  accident  locuated  the  piano  in  the  neighbor's  possession 
and  feared  that  the  insurance,  because  of  the  arrangement  with 
the  neighbor,  had  become  voidable,  he  was  justified  in  taking  pos- 
session. * 

Stoain  v.  Schild,  156,  163  (7). 

10.  CoT^iHonal  Sales, — Breach  of  Condition, — Waiver. — Where,  un- 
der a  contract  of  conditional  sale,  the  seller,  after  the  buver  had 
defaulted  in  parents,  wrote  to  him  that  payment  would  be  ac- 
cepted at  any  time  up  to  a  certain  date,  the  bu^rer,  even  though 
(this  did  not  amount  to  a  valid  extension  of  the  time  of  payment, 
was  led  to  believe  that  possession  of  the  property  would  not  be 
taken  on  default  in  payment  prior  to  the  time  named  in  the  latter, 
and  the  seller  thereby  waived  all  right  to  forfeit  the  buyer's  rights 
for  nonpayment  imtil  the  expiration  of  the  time  so  named. 

Stoain  v.  SchUd,  156,  162  (6). 

11.  Conditional  Sales, — Violation  of  Contract, — Remedies  of  Vendor. 
—Where  under  a  conditional  sale  contract,  the  purchaser  defaults 
in  payment,  or  violates  the  conditions  of  the  contract,  the  seller 
may  enforce  payment  in  full,  or  at  his  election  peaceably  repossess 
himself  of  the  prox)erty,  and  apply  the  payments  made  as  rent  for 
the  use  of  the  property. 

Swain  Y.SckUd,  156,162(4). 

12.  Cimditumdl  SaUs.-^  Violaiian  of  Contract,^  Waiver,— Evea 
though  removal  of  a  piano  by  the  purchaser  to  another  state  con- 
stituted a  breach  of  a  conditional  sale  contract,  the  vendor  waived 
it  by  afterwards  recognizing  the  contract  as  in  force. 

Swain  v.  SchUd,  166,  162  (5). 

13.  Warrantjf, — Extension, — Consideration, — Sufficiency, — Where  the 
buyer  denied  liability  on  a  note  given  for  the  purchase  price 
of  a  tractor  engine,  his  pa3anent  of  the  note  before  maturity  upon 
the  seller's  agreement  that  he  would  extend  the  warranty  was  a 
sufficient  consideration  for  such  extension,  and  a  letter  extending 
the  warranty  was  admissible  in  evidence  in  an  action  by  the  buyer 
to  recover  the  purchase  price  of  the  machine. 

international  Harvester  Co.  v.  Haiteisen,  355,  371  (8). 

STATUTES— 

Cited  and  construed,  see  p.  xzii. 

1.  Construction, — Conflicting  Provisions, — Where  the  provisions  of  a 
statute  conflict,  it  is  the  duty  of  the  courts  to  reconcile  them,  if 
X)ossible,  so  as  to  sustain  the  act  and  carry  out  its  purposes. 

Carl  Hagenbeck,  etc.,  Shows  Co,  v.  Leppert,   261,  268  (7). 

2.  Foreign  Laws, — Necessity  of  Pleading, — In  an  action  in  this 
state  involving  the  rights  of  the  pturties  imder  a  conditional  sale 
contract  executed  in  Kentucky  and  to  be  i)erformed  there,  in  order 
that  the  laws  of  Kentucky  might  be  applied,  they  should  have  been 

E leaded  and  proved  as  facts,  and,  on  failure  to  do  so,  the  common 
iw,  as  interpreted  in  Indiana,  governed. 

Swain  v.  Schild,  156,  161  (2). 

STREETS— 

Defective,  injuries,  negligence,  contributory  negligence,  see  Munici- 
pal Corporations  3. 
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SUMMONS— 

Determination  of  parties,  see  Appeal  7. 

SURPLUSAGE— 

See  Pleading  5. 

•  SURVEYS— 

Congressional,  apportionment  of  excess  or  deficiency,  see  Bounda- 

BIE8. 

SURVIVORSHIP— 

See  Wills  7-0. 

TESTAMENT— 

See  Wills. 

TEXT-BOOKS— 

Cited,  see  p.  xzv. 

THEORY— 

See  Pleading  1,  2. 

TITLE— 

Evidence,  sufficiency,  see  Ejectment. 

TORTS— 

Several   Tart-Feaaora. — Jaint  Liability. — Parties. — ^An  action  at  law 
.  for  damages  cannot  be  maintained  against  several  d^endanta  joint- 
ly when  each  acted  independently  of  the  other,  without  concert 
or  unity  of  design,  and  the  sevend  torts  committed  by  each  were 
separate  and  several. 

Illinois,  etc,  R.  Co,  v.  Hawkins,  Admx.,  312,  316  (2). 

TRANSCRIPTS— 

See  Appeal  14,  15. 

TRESPASS— 

By  independent  contractor,  consent  of  commissioners,  liability  of 
county,  see  Counties  4. 

TRIAL. 

I.     Rbcbption  of  Evidbncb^  1,  2.    I  IV.     Vbbdict,  15-18. 
II.     Taking  Case  From  Jubt^  3.  4. 1    V.     Tbial  by  Coubt,  19-26. 

III.      INSTBUCTIONS    TO   JUBY,    5-14.        I 

Review  of  rulings,  see  Appeal. 

I.    Reception  of  Evidence. 

Review  of  evidence,  see  Appeal  65,  67,  69-87,  89-91. 

1.  Erroneous  Admtssion  of  Evidence, — Necessity  of  Controverting."^ 
Where  testimony  is  erroneously  admitted,  it  need  not  be  contro- 
verted, but  may  be  ignored  and  relied  on  for  a  new  trial,  or  a  re* 
versal  on  appeal. 

Chicago,  etc.,  R,  Co.  v.  Brown,  126,  132  (2). 

2.  Improper  Evidence  Without  Objection, — ConsideraUon. — Wiiere  a 
party  permits  evidence  on  a  material  issue  to  be  introduced  with- 
out objection,  he  cannot  urge  on  appeal  that  it  is  insufficient  to 
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sustain  the  trial  court's  finding,  the  probative  value  of  such  evidence 
being  for  the  court  and  jury  trying  the  issue  of  fact^  although  it 
might  have  been  excluded  if  timely  and  proper  objection  had  been 
made. 

SuU  v.  Hershman,  388,  391  (3). 

II.  Taking  Casb  From  Jury. 

3.  Directory  Instructions.-^pmisHon  of  Essential  Fact, — ^Where  an 
instruction  directs  a  verdict  if  certain  facts  be  found,  it  must  em- 
brace fiJl  the  facts  and  conditions  essential  to  such  a  verdict,  and, 
if  an  essential  fact  be  omitted,  the  omission  cannot  be  supplied  by 
another  instruction. 

Union  Traction  Co,  v.  Elmore,  95,  98  (1 ). 

4.  Directing  Verdict. — Duty  of  Court, — In  passing  upon  a  motion 
for  a  peremptory  instruction,  the  court  is  bound  to  accept  as  true 
all  facts  which  the  evidence  tends  to  prove,  and  to  draw^  against  the 
party  requesting  such  instruction,  all  inferences  which  the  jury 
might  reasonably  draw,  and,  in  case  of  cofifiict  in  the  evidence,  to 
consider  only  that  favorable  to  the  party  against  whom  the  instruc- 
tion is  asked,  that  favorable  to  the  otner  party  being  treated  as 
withdrawn* 

Waznitski  v.  George  B.  Limbert  <fc  Co.,  382,387  (4) 

III.  Instructions  to  Jury. 

Review  of  instructions  and  rulings  thereon,  see  Appeal  6,  54,  64,  66, 
96-98. 

5.  Instruction. — Necessity  of  Requesting. — If  a  party  desires  a  more 
complete  instruction  on  a  subject,  he  must  tender  one  covering  the 
point,  or  he  cannot  complain  on  appeal. 

Kluge  v.  Riea,  610,  618  (10). 

6.  Instructions, — Urging  Jury  to  Agree. — An  instruction  urnng  the 
jury  to  a^;ree,  and  stating  that  the  judge  had  no  means  of  knowing 
how  the  jury  stood  or  what  difficulty  prevented  an  ag^reement,  but 
that  it  was  important  that  a  verdict  be  secured,  litigation  being 
expensive,  that  the  court  had  no  right  to  and  was  not  asking  any 
juror  to  yield  up  his  conscientious  and  settled  convictions  as  to 
the  evidence,  but  that  the  matter  was  not  one  of  life  and  death  but 
purely  a  business  matter,  that  all  business  transactions  are  done 
upon  the  theory  of  listening  and  yielding  to  the  views  of  others 
where  the  opposite  views  are  reasonable,  and  that  in  a  civil  case 
the  jury  should  approach  the  solution  of  the  question  in  that 
spirit  and  not  in  the  spirit  of  controversy,  etc.^  and  should  not  al- 
low any  outside  consideration  to  have  any  weight,  but  to  be  gov- 
erned solely  by  the  evidence  and  instructions,  that  feeling  of 
sympathy,  resentment  or  prejudice  should  not  enter  into  the  jury's 
deliberations,  and  that  each  juror  should  consider  seriously  wheth- 
er his  indiviaual  judgment  might  not  be  mistaken,,  was  erroneous. 

Churchill  v.  Woodruff,  241,  245  (3). 

7.  Irutruction. — Negligence, — Jury  Questions, — In  an  action  against 
a  street  car  company  for  injuries  sustained  while  attempting  to 
board  a  car,  an  instruction  that  it  was  the  dutv  of  defendant  to 
stop  the  car  a  sufficient  length  of  time  to  enable  plaintiff,  in  the 
exercise  of  due  prudence  and  care,  to  climb  upon  the  platform  and 
enter  the  oar.  that  if  it  fuled  to  do  so  it  was  guilty  of  negligence, 
and  that  if  plaintiff  was  injured  as  a  result  of  such  negligence,  and 
without  any  fault  on  her  part,  the  verdict  should  be  for  her,  was 
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not  erroneous  as  invading  the  province  of  the  jury  by  malring  the 
question  of  negligence  one  of  law  rather  than  one  of  fact. 

Chicago,  etc.,  R.  Co,  v,  Broum,  126,  138,  139  (7). 

8.  Instructions. — Scope. — Evidence. — It  Is  ihe  auty  of  the  court,  in 
cases  where  a  general  verdict  is  to  be  returned,  to  instruct  the  jury 
as  to  the  force  and  legal  effect  of  the  facts  which  may  have  been 
proved  within  the  issues. 

Chicago,  etc.,  R.  Co.  v.  Brown,  126,  138  (8). 

9.  Instructions. — Abstract  Rules  of  Law. — ^The  giving  of  instructions 
stating  mere  abstract  rules  of  law  is  not  available  error  where  they 
correctly  state  the  law  with  reference  to  an  issue  involved. 

Grand  Rapids,  etc.,  R.  Co,  v.  Jaqua,    113,  126  (9). 

10.  Instructions. — Assumption  of  Facts. — ^The  court  may  assume  the 
existence  of  undisputed  facts  m  an  instruction. 

Union  Traction  Co.  v.  Elmore,  95,  100  (4). 

11.  Limiting  Applicaiion  of  Evidence. — Instruction. — Necessity  of 
Requesting. — ^Where  a  pcuiiy  desires  to  limit  the  effect  of  evidence 
to  the  particular  purpose  for  which  it  was  admitted,  he  should  re- 
quest an  instruction  umiting  the  application  of  such  evidence. 

'  Iniemational  Harvester  Co.  v.  Haueisen,  355,  368  (3). 

12  Instructions. — Issues. — In  an  action  for  Injuries  sustained 
in  a  crossing  accident,^  an  Instruction  tendered  by  defendant, 
that  the  fact  that  certain  trees  were  growing  on  defendant's  right 
of  way,  and  might  have  obstructed  the  view  of  the  railroad  tracks, 
was  not  negligence  in  and  of  itself,  was  properly  refused  as  being 
outside  the  issues,  where  the  complaint  was  construed  by  both 
the  court  and  defendant  as  not  containing  a  charge  of  ne^gence 
based  on  the  existence  of  the  trees. 

Chesapeake,  etc.,  R.  Co.  v.  Perry,  532,  536  (2). 

13.  Instructions. — Refusal. — In  an  action  tor  personal  injuries,  it 
was  not  error  to  refuse  instructions  on  contributory  n^ligence 
tendered  by  defendant,  where  they  were  substantially  coven^i  by 
the  instructions  given. 

Chesapeake,  etc.,  R.  Co.  v.  Perry,  532,  537  (4). 

14.  Review. — Refusal  of  Instruction. — It  is  not  error  to  refuse  a  re- 
quested instruction,  though  it  states  a  correct  proposition  of  law, 
where  its  substance  and  meaning  is  embodied  in  other  instructions 
given. 

Chicago,  etc.,  R.  Co.  v.  Niezgodski,  557,  562  (4). 

IV.     Verdict. 

15.  General  Verdict. — Scope  and  Effect. — ^In  an  employe's  action 
against  the  master  for  injuries  resulting  from  the  bursting  of  an 
electric  light  bulb,  which  he  alleged  the  employer  negligently  failed 
to  guard,  the  general  verdict  for  plaintiff  was  a  findmg  that  defen- 
dant was  guilty  of  the  negligence  charged  and  that  it  was  the  prox- 
imate cause  of  plaintiff's  injury  and  that  plaintiff  did  not  mow 
the  danger  surrounding  him  while  engaged  in  his  work  on  s/o 
count  of  such  negligence. 

HaskeU,  etc..  Car  Co.  v.  Brant,  424,  429  (3). 

16.  Issues. — Defective  Verdicf. — Amendment. — Where  a  verdict  does 
not  respond  to  all  the  issues  submitted*  the  trial  court  may  in- 
quire the  jury  to  retire  to  their  room  under  proper  instructions 
for  further  deliberation,  since  a  defective  verdict  may  be  amended 
at  any  time  before  the  discharge  of  the  jury. 

Federal  Union  Surety  Co.  v.  Schlosser,  199,  208  (6). 
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17.  Issues. — Verdid. — Defective. — In  an  AiCtion  t6t  breach  of  a  con- 
tract between  plaintiff  and  the  individual  defendant  for  the  con- 
struction of  a  aweUing  house,  and  on  a  bond  executed  by  such  de- 
fendant, as  principal,,  and  by  a  bonding  company,  as  surety,  to 
secure  the  i)erformance  of  the  contract,  a  verdict  for  plamtiff 
against  the  surety,  but  silent  as  to  prnlcipal  defendaoit.  was  either 
incomplete,  and  therefore  defective,  because  it  did  not  make  ai^y 
finding  as  to  the  individual  defendant, '  or  it  was  a  nullity,  be- 
cause contradictory,  if  silence  as  to  such  defendant  id  to  be  deemed 
a  finding  in  his  favor,  and  no  valid  judgment  could  be  rendered 
thereon. 

Federal  Union  Surety  Co.  v.  Schlosser,  199,  205  (5). 

18.  Verdict. — Scope. — ^A  fi;eneral  verdict  for  plaintiff  is  a  ^ding  in 
his  favor  on  every  issuable  fact. 

^meriacn  Rotary  Valve  Co.  v.  Bowman^  662,  670  (4). 

V.    Trial  By  Court. 

Review,  see  Appeal  28,  53,  57,  79,  81,  82,  84,  92,  93,  95,  101;  Dis- 
missal AND  Nonsuit. 

19.  Special  Findings. — Presumptions. — Presumptions  or  intend- 
ments are  not  in  favor  of  a  special  finding. 

Daily  v.  SmUhy  393,  399  (7). 

20.  Findings. — Failure  to  Find  Issuaible  Fact. — Inferences. — Where 
a  special  finding:  is  silent  on  an  issuble  fact,  such  fact,  for  the  pur- 
pose of  determining  the  correctness  of  the  conclusions  of  law,  will 
be  treated  as  not  proved,  aiid  the  findings  will  be  against  the  party 
having  the  burden  of  that  issue. 

Daily  v.  Smith,  393,  398  (4). 

21.  Findings. — UUimale  Facts.— ^Including  Evidentiary  Fads. — ^Al- 
though it  is  not  necessarily  improper  to  set  out  an  instrument  or 
writing  in  a  special  finding,  and  although,  when  set  out,  it  may 
take  the  place  of  a  finding  of  the  ultimate  fact,  the  fact  itself  is 
the  appropriate  and  necessary  element  of  a  special  finding,  and  the 
evidence  of  such  fact,  whether  written  or  oral,  is  not  required  to 
be  set  out  in  the  finding,  and,  when  it  is,  will  not  take  the  place 
of  the  ultimate  fact,  except  where  it  necessitates  the  inference  of 
the  ultimate  fact. 

DaUy  V.  SmUh,  393,  397  (3). 

22.  Findings. — Ultimate  Facts. — Omission  of  Evidentiary  Facts. — In 
an  action  in  replevin,  the  trial  court  did  not  commit  error  by  fail- 
ing to  set  out  m  its  special  findings  the  terms  of  certain  leases  re- 
ferred to  therein,  or  oy  failing  to  find  that  by  the  terms  of  such 
leases  defendant  did  not  reserve  certain  property  involved  in  the 
action  where  such  facts  were  merely  evidentiary,  since  it  is  not  the 
office  of  a  8X)eciaL  finding  of  facts  to  set  out  the  evidence,  either 
written  or  oral,  but  it  should  contain  the  ultimate  facts  proved  by 
the  evidence,  pertinent  to  and  proper  tmder  the  issues  tendered 
by  the  pleadings. 

Daily  v.  SmUk,  393,  397  (2). 

23.  Motion  for  a  Venire  de  Novo. — Overruling. — Sufficiency  of  Find- 
ings.— ^Where  the  findings  were  complete  and  sufficiently  definite 
to  support  the  judgment  rendered,  it  was  not  error  for  the  trial 
court  to  overrule  defendant's  motion  for  a  venire  de  novo. 

Central  Trust,  etc.,  Co.,  Rec,  v.  Wallace,  629,  635  (6). 
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24.  Special  Findings, — Failure  to  Find. — Effect,— The  failure  of  the 
trial  court  to  find  on  a  fact  in  issue  is  equivalent  to  a  flnHiTig  a^iinst 
the  parly  having  the  burden  on  that  issue. 

Central  Truet,  etc^  Co.,  Rec,  v.  WaUaee,  629,  633  (1). 

25.  Condtutions  of  Law, — Exceptions. — Effect, — ^An  exception  to  the 
conclusions  of  law  admits  for  the  purpose  of  such  exception  that 
all  facta  within  the  issues  are  fully  and  correctly  found. 

„__^    .  Central  Trust,  etc,,  Co.,  Rec,,  v.  WaOace,  629,  633  (2). 

26.  ^  Exceptions  to  Conclusions  of  Law. — Effect. — ^By  excepting  to  the 
trial  court's  conclusions  of  law,  appellant  concedes  that^e  t^ts 
within  the  issue  are  fully  and  correctly  found. 

Gish  V.  St.  Joseph  Loan,  etc.,  Co.,  500,  505  (3). 

VALUE— 

Representations,  as  fraud,  see  Fraud. 

VENDOR  AND  PURCHASER— 

See  Sales. 

VENIRE  DE  NOVO— 

See  Trial  23.^ 

VENUE— 

1.  Change.— Riqht  in  CivU  Adion^.— Section  422  Bums  1914,  §412 
R.  S.  1881;  relating  to  changes  of  venue  in  civil  actions,  impera- 
tively reouures  a  change  where  the  application  is  made  in  oonfbrmi- 
ty  with  Uie  statute. 

Huffman  v.  State,  vx  reL,  105, 109  (?). 

2.  Motion  for  Change, — Sufficiency. — ^An  affidavit  for  change  of  ve- 
nue, under  i4^  Bums  1914,  §412  R.  S.  1881,  reciting  that  because 
of  thejdef endant*s  illness  he  was  unable  to  appear  and  for  that  rea- 
son and  onbi8requesttheappUcatioQwa8madebyhisattorne7,that 
odium  attached  to  the  cause  of  defense  because  of  local  prejudice, 
and  that  the  affidavit  was  filed  at  the  earliest  possible  moment 
after  the  facts  set  out  were  diBcovered,is  sufficient,  and,  though  filed 
on  the  day  the  case  was  called  for  trial,  conformed  to  a  rule  of 
court  requunng  such  affidavits  to  be  made  before  the  cause  is  set 
for  trial,  unless  the  facts  are  subsequently  discovered. 

Huffman  v.  StaU,  ex  reL,  105, 109  (4). 

3*  Motion  for  Change.— Counter  Affidavits. — Counter  affidavits  are 
not  admissible  in  applications  for  change  of  venue  under  §422 
Bums  1914,  §412  R.  S.  1881,  providing  for  a  change  of  the  venuein 
civU  actions  upon  the  verified  application  of  either  party  showing 
that  odium  attaches  to  the  applicant,  or  to  his  cause  ot  action  or 
defense,  on  account  of  local  prejudice,  or  that  the  opposite  party 
has  undue  influence  over  the  citizens  of  the  county. 

Huffman  v.  State,  ex  rd.,  106,  109  (2). 

VERDICT— 

See  Trial. 

Review,  see  Appeal  70-87;  Insurance  9,  10;  Master  and  Servant. 
18. 
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WAIVER— 

Of  error,  see  Apfbal  106-112* 

Of  rights  under  policy,  see  Insurance  5,  6. 

Of  objections  to  complaint,  see  Pleading  3. 

Of  seller's  rights  under  conditional  sale  contract,  see  Sales  10,  12. 

WARRANTY— 

See  Insxtbancb  20;  Sales. 

Written,  parol  evidence  to  explain,  admissibility,  see  Contracts  8. 

See  Husband  and  Wife. 

WILLS— 

See  also  Appeal  25,  26;  Executors  and  Administrators. 

1.  Construction. — Unambiguous  WHl. — TesteUor's  Intention, — Where 
the  language  used  in  a  will  is  free  from  doubt,  it  needs  no  construc- 
tion, and  the  court  will  give  effect  to  the  expressed  intention  of 
the  testator. 

Wallace  v.  Cutsinger,  186,  191  (3). 

2.  Construction, — Use  of  Words, — Presumptiun, — in  the  absence  of 
a  dear  expression  to  the  contrary,  it  must  be  presumed  that  the 
words  used  by  a  testator  in  expressing  his  intention  were  employed 
in  the  sense  that  the  law  ordinarily  attached  to  them. 

Wallace  v.  Cutsinger,    186,  192  (4). 

3.  Construction, — Intention, — ^A  will  should  be  so  construed  as  to 
give  effect  to  the  testator's  intention,  if  this  can  be  done  without 
contravening  some  principle  of  public  policy  or  some  inflexible 
rule  of  law. 

Wallace  v.  Culsinger^  186,  191  (1). 

•4.  Construction, — Intention, — Circumstances  Attendinq  Execution. — 
In  ascertahxing  a  testator's  intention  as  expressed  m  his  will,  all 
the  parts  of  the  instrument  must  be  construed  togjether,  and  the 
court  should  consider  the  circumstances  under  which  it  was  exe- 
cuted, and,  so  tea  as  possible,  place  itself  in  the  position  of  liie 
testator  at  the  time  he  executed  the  will. 

Wallace  v.  Cutsinger,   186,  191  (2). 

5.  Construction, — Intention, — ^That  the  meaning  of  a  will  may  be 
clear,  it  is  not  necessary  for  it  to  be  so  worded  as  to  exclude  every 
other  possible  meaning  which  might  be  suggested  as  a  matter  of 
speculation  or  conjecture,  but  its  meaning  may  be  said  to  be 
clear  when  the  instrument  fairly  expresses  an  intention  on  a  rea- 
sonable interpretation  of  the  language  used,  regardless  of  other 
possible  intentions  not  apparent,  but  which  must  be  reached 
throuj^  a  forced  construction  or  circuitous  reasoning. 

Wallace  v.  Cutsinger,    186,  197  (10). 

6.  Construction, — Designation  of  Devisee. — *'Wife," — ^A  devise  to  the 
wife  of  a  certain  man  is  generally  held  to  be  a  gift  to  tiie  wife  of 
such  man  at  the  time  of  the  execution  of  the  wul,  but,  where  the 
term  ''surviving  wife  or  widow"  of  a  man  is  used  to  designate  a 
devisee,  it  will  be  construed  to  mean  his  widow. 

WaUace  v.  Cutsinger,    186,  194  (6). 

7.  Construction. — Devise  to  Surviving  Wife. — ^Under  an  item  of  a  will 
devising  to  testator's  son  a  life  estate  in  certain  realty,  with  the 
fee  therein  to  the  children  of  such  son,  the  fee  being  subject,  how- 
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eyer,  to  a  life  estate  of  the  "surviving  wife  or  widow"  of  the  son, 
"if  any  such  surviving  wife  or  widow  there  be,"  a  life  estate  is  giv- 
en, not  to  the  woman  who  was  the  8on*s  wife  at  the  time  the  will 
was  executed  and  who  was  divorced  from  him  subseouently  to 
testator*8  death,  but  to  the  surviving  wife  of  the  son  by  a  later  mar- 
riage; and  such  item  is  free  from  ambiguity,  so  that  the  rules  of 
construction  need  not  be  applied  to  determine  its  meaning. 

Wallace  v.  CttUinger,  185,  192,  194,  197  (5). 

8.  Construction, — Survivorship. — Under  an  item  of  a  will  devising 
to  the  testator's  son  a  life  estate  in  certain  lands,  with  the  fee  there- 
in to  the  children  of  such  son,  the  fee  being  subject,  however,  to  a 
life  estate  of  the  "surviving  wife  or  widow"  of  the  son,  "if  any 
such  surviving  wife  or  widow  there  be,"  the  date  of  Burvivorajiip 
relates  to  the  death  of  testator's  eon,  and  not  to  that  of  the 
testator. 

WaUace  v.  Cutainger^  185, 197,  198  (9). 

9.  Construction, — WQrds  of  Survivorship. — ^Words  of  survivorship  in 
a  will  are  construed  as  referring  to  the  death  of  the  testator,  unkss, 
the  words  of  the  instrument  clearly  show  that  they  refer  to  a  later 
date. 

WaUace  v.  Cutsinger,  185,  197  (8). 

10.  Construction, — Vesting  of  Remainders, — ^Although  the  law  favors 
the  vesting  of  remainders  at  the  earliest  possible  period,  the  role 
cannot  be  mvoked  to  defeat  the  clear  intent  of  the  testator. 

WaUace  v.  CutHnger,  185,   196  (7), 

WITNESSES—  _ 

See  also  Evidence;  Guarantt. 

1.  Leading  Questions, — Leading  questions  are  such  as  suggest  to  the  * 
witness  the  answers  desired,  or  which,  embodying  a  material  fact, 
admit  of  a  conclusive  answer  by  a  simple  negative  or  affirmative. 

Indiana  Utilities  Co,  v,  Wareham^  542,  547  (4). . 

2.  Leading  Questions, — The  questions,  "State  what  has  been  the 
condition  of  your  bowels  since  the  accident?"  and  "What  was  vour 
condition  as  to  being  cold  when  you  got  home?"  are  not  leading. 

Indiana  UtilUies  Co.  v.  Warehatn,  542,  548  (6). 

3.  Leading  Questions, — ^The  mere  mention  of  the  subject  to  which 
the  witness  is  desired  to  direct  his  answers  cannot  be  regarded  as 
mftlring  any  suggestion  as  to  what  the  answer  shall  be,  for  it  is  im- 
possible to  examine  a  witness  without  referring  to  or  suggesting 
the  subject  upon  which  he  is  to  answer. 

Indiana  Utilities  Co,  v.  Wareham,  542,  547  (5). 

4.  Crosses xamination. — Scope, — In  an  action  for  personal  injuries 
sustained  in  a  street  car  accident,  where  defendant's  president  de- 
nied that  plaintiff's  mother  h£ui  called  on  him  after  the  accident, 
it  was  not  error  to  permit  plaintiff  to  ask  him  on  cross-examina- 
tion to  refresh  his  recollection,  whether  plaintiff's  mother  had  not 
come  to  his  house  and  stated  to  him  that  her  dau^ter  had  been 
seriously  injured  by  being  thrown  off  of  one  of  the  company's  cars^ 
tluit  they  had  quite  a  family  and  were  poor,  and  asked  him  to  con- 
tribute to  her  care;  nor  did  the  assumed  facts  embodied  in  the  ques- 
tion tend  to  prejudice  the  jury  in  view  of  an  instruction  that  it 
should  not  be  influenced  by  prejudice  or  sympathy,  or  by  the  fact 
that  defendant  was  a  corporation  and  plaintiff  an  mdividual  and  a 
girl. 

Chicago,  etc,  R.  Co,  v.  Brown,     126,  135  (4). 
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5.  CrosB-Examination. — Scoi>e, — Repetition, — In  an  action  on  a  note 
wheie  a  witness  had  previously  testified  that  he  had  agreed  to 

|SigQ  a  new  note  on  the  back,  the  same  as  he  had  siened  an  old 
iiote  which  it  was  to  replace,  so  that  the  new  note  conla  be  collect- 
ed from  the  maker,  it  was  not  error  to  sustain  an  objection  to  a 
question  on  cross-examination,  ''Why  did  you  write  this  letter 
then  saying  if  lie  would  get  a  new  note  that  you  would  sign  it" 

Sangster  v.  Bricker,  409,     414     (4). 

6.  Iwj^eaehmeni. — Incaruisterd  Statements. — In  sfti  action  for  injuries 
sustamed  by  plaintiff  while  attempting  to  board  an  Inter* 
urban  car,  where  the  conductor  testified  In  substance  that  he 
was  exceptionally  dili^nt  in  the  discham  of  his  duties,  and  that 
he  did  not  see  plaintiff  trying  to  board  the  oar,  testimony  that 
just  after  the  accident  he  stated  that  if  passengers  did  not  know 
enou£[h  to  get  on  the  car,  they  could  stay  off,  was  properly  admis- 
sible m  rebuttal  for  the  purpose  of  impeachment,  tne  proper  foun- 
dation having  been  laid,  since  where  the  testimony  of  a  witness 
on  a  material  ix>int  is  prejudicial  to  the  opposite  party  such  wit- 
ness, after  the  proper  foimdation  is  laid,  may  be  impeached  by 
proof  of  his  prior  inconsistent  statements. 

Chicago,  etc.,  R.  Co.,  v.  Brown,  126,  133  (3). 

WORDS  AND  PHRASES— 

Accident  arising  out  of  and  in  the  course  of  employment,  see  Master 

AND  Servant  64-74. 
^'Children,"  beneficiaries,  construction,  see  Insttbance  16. 
**Surviving  wife  or  widow,"  will,  construction,  see  Wills  6. 

WORKMEN'S  COMPENSATION— 

Proceedings  before  Industrial  Board,  rights  and  liabilities  under  aet, 
etc.,  see  Mabtbb  and  Sbbvant. 
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